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University Days 

Charged with "unwanted sex," a Brandeis student gets an expensive 
education. 

BY DOROTHY RABINOWITZ 
Tuesday, December 19, 2000 12:01 a.m. EST 

In the spring of 1996, a university official asked 20-year-old Brandeis junior 
David Schaer to come to her office. His presence would be helpful, the 
associate director of the Office of Student Life informed Mr. Schaer, because a 
student he had briefly dated on and off was upset, and needed support. 
Perhaps he could just come and listen to her. 

He was more than willing, aware as he was that a sexual encounter with the 
woman a few weeks earlier had gone awry, leaving them both discomfited. 
What he did not know, as he entered the Student Life office, was that he was 
already the subject of a charge the woman had just filed with the Brandeis 
police--that he had, in the delicate phrasing adopted by the university, 
committed an act of unwanted sex--and that anything he said at this meeting 
would figure in future testimony against him. Indeed, he was the only one of 
the three people entering that meeting who was unaware of his actual 
situation, for as it turned out, Alwina Bennett, the Student Life official who 
had requested that Mr. Schaer come and listen to his friend, had herself 
escorted the woman to the Brandeis police. 

 

When the three met in her office, Ms. Bennett suggested the woman ask Mr. 
Schaer why he thought he was there. It was a query he would have cause to 
remember. 

"I think you feel I took advantage of a friend," David Schaer replied, well 
aware of their conversation the day after, of the woman's dismay and her 
hostile tone, of his own heated response that he had done everything she told 
him to do--stopped when she said stop, continued when she said go. 

By the time the office meeting ended, he had learned of the police complaint 
and also that the woman held him responsible for the perilous emotional 
straits in which she found herself--for trouble she had sleeping, focusing and 
doing her schoolwork. She told him that his offense against her was the first 
thing she thought about each morning and the last thing on her mind at 
night, according to the account provided by the associate director of student 
life. "You knew because I was drunk," the woman charged, "that I couldn't 
consent to have sex with you." 

When the accusing woman had departed, a much-shaken David Schaer asked 
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if he could tell Ms. Bennett what had actually happened that night. He had 
absorbed all the strictures about consent he had learned at school, about the 
woman's right to set the boundaries and say stop at any point--had not only 
absorbed them but embraced them. No, she did not want to hear it, the 
associate director replied. "I am the complainant's support here," she 
instructed Mr. Schaer, now near tears. He pressed her with questions and 
asked again if he could tell her his side, the official recalled in her later 
deposition. Noting his emotional state, she suggested he instead find 
somebody else to talk to. She knew of no men's support groups, Mr. Schaer 
remembers being told, but she was certain he could find one. 

Finding a men's support group was not prime among his concerns as he left 
the familiar halls of the Student Life building where he had worked and 
earned a certain respect, as he thought. The son of a middle-class family 
from Armonk, N.Y., the tall, robust-looking Mr. Schaer, a biology major, had 
been exceptionally taken with the life he found at Brandeis. Quite simply, he 
loved the school and felt a powerful connection to it--one far greater than any 
of his campus friends felt, as an ironic former classmate recalls. Two aspects 
of his life at Brandeis he valued above all--his work in the freshman 
orientation program and his role as editorial board member and photo editor 
of the campus newspaper. 

In the weeks to come, he would lose one and be threatened with the loss of 
the other, and these would be, compared with everything else, the least of his 
worries. None of this did he begin to grasp as he left the meeting, distraught, 
to talk to family members and friends. Neither could he have imagined, now, 
the elaborate maze of charges, proceedings and hostilities ahead, all of which 
would end up in a case that reached Massachusetts' highest court. 

 

This was no ordinary he-said, she-said conflict, the kind common in charges 
of date rape, a term now shunned by many university officials who instead 
use the term "unwanted sex." However it was described--and a 
Massachusetts appeals court would have something to say about that--it was 
trouble, begun in the early hours of Valentine's Day, 1996. About how it 
began, there is no dispute. Following a party where she had a few drinks with 
friends, a group that did not include David Schaer, the complainant retired to 
her room. Somewhere around 11:30 p.m., she called him and asked him to 
come over. He was reluctant, Mr. Schaer attested, and she persistent in her 
request that he come over, so they could "fool around." He told her he would 
call back. In a second call to him, around 1:15, Mr. Schaer said the 
complainant told him she wanted him to come and sleep over--she would go 
down and unlock the door for him. He was to take his shoes off, so as not to 
wake her housemates. 

Asked, in a later deposition, what was said in the calls to Mr. Schaer, his 
accuser said that she did not remember. She did, however, remember--under 
questioning by Mr. Schaer's attorney--the purpose of the first call and the 
plans she made with Mr.Schaer. 

Q: "What was the purpose?"
A: "So we could fool around."
Q: "What do you mean by fool around?"
A: "I don't know." 
Q: "Fool around sexually?"
A: "Yes."

And had she made another phone call to Mr. Schaer? Yes, was the answer. 
And what was the purpose of that call? 

A: "To see where he was."
Q: "To find out whether he was coming over?"
A: "I don't remember." 
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On the Feb. 14 in question, of course, the depositions and the courtrooms, 
the campus judicial procedures and the bitterness that flowed from it all lay 
far ahead. Mr. Schaer had felt a touch grim when he left the woman's room 
that morning, suspecting that he had been summoned there as a replacement 
for the man she was actually interested in, who was ignoring her. This was 
the reason, he was certain, for the sexual debacle that had just ended. 

Their prior brief encounters, which consisted mainly of oral sex and one 
incomplete exercise in intercourse, had not been notably joyful either. 

This night they began with oral sex, which she soon asked him to stop, as he 
did. Then vaginal intercourse, which she apparently found painful and told 
him to cease. Mr. Schaer attests that at this point he asked if she would like 
him to leave, but that she told him to stay--she didn't mean to drive him 
crazy. After some conversation he understood that she was brooding about 
Jeremy, the man who dropped her, and who was, she suspected, probably in 
his room with another woman. Mr. Schaer offered to call and see, and was 
soon able--after a chat with Jeremy--to provide the comforting news that he 
was alone. Her mood somewhat improved, she got up and fumbled around in 
her desk to get one of the condoms she kept there--a lubricated kind, he 
thought, unlike the sort he brought. Now came another, longer coupling that 
she asked him to stop because she wanted to perform oral sex on him. This 
time, Mr. Schaer says, he asked if he could continue a few moments and 
finish, and that her answer was yes, and he should hurry up. 

In the complainant's future version of events, she knew of no phone calls to 
Jeremy, she had not obtained a condom from her desk, she told her visitor 
she wanted no sexual activity and she in fact had been asleep when she 
found him entering her. 

The day after the episode she called Mr. Schaer to express her unhappiness, 
to say she didn't know how her clothes had come off, and that she didn't 
know what she was going to do. What she was going to do was to become 
clear enough five weeks later, with the filing of her complaint. 

 

In April, a Brandeis hearing board composed of five students and two faculty 
members met to consider the complainant's accusation that Mr. Schaer had 
called and then visited her and engaged in unwanted sexual activity. At this 
hearing, to which the accused and accuser both brought witnesses, the 
consequences of the conversation at the Student Life office, to which he had 
been summoned to help a friend, soon became clear. The associate director, 
Ms. Bennett, testified--as witness for the accuser--that David said, in her 
presence, that he "took advantage of a friend." This would be presented as an 
admission of guilt, and officially recorded as evidence against him--
notwithstanding Mr. Schaer's bitter reminder that he had said something 
quite different. Also among the accuser's witnesses was the Brandeis police 
officer who had taken the complaint. Sgt. Betty Tehan told the hearing board 
that that the complainant "looked like a rape victim." 

The members of the hearing board went off to consult and returned with a 
conviction. As the associate dean of student affairs put it in a statement, this 
case was about the lack of respect for the complainant's "integrity and 
personal rights and physical abuse which endangered her welfare, and David's 
unwelcome sexual advances which had the effect of interfering unreasonably 
with the complainants's educational and living environment." 

David Schaer, as a consequence, was to be punished with a three-month 
suspension--from the day of his last spring final through August, during which 
time he would be barred from campus and all activities. He was to be on 
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probation for the remainder of his time at Brandeis, and to undergo 
counseling. 

These sanctions were far from the ones envisioned by the accuser, who 
wanted David Schaer suspended for no less than three years, and to be 
forced to resign at once from all student organizations and activities. 
Passionate in her belief that Mr. Schaer had escaped the measure of 
punishment due him, she protested to the administrators. Ms. Bennett 
warned Dean of Student Affairs Rod Crafts that such a brief suspension would 
cause discomfort and angst in the women's community. 

Mr. Schaer in the meantime became the target of vocal hostility from the 
accuser's supporters, directed by a leader of the Committee on Rape 
Education--demonstrators not inclined to the university's preferred language, 
or distinctions like "unwanted sex." "Rapist Go Home" read the signs 
confronting Mr. Schaer, around his living quarters and elsewhere. Petitions 
went around asking that he be made to leave the campus at once. 

He was, the dean of student affairs now warned him, "damaged goods," and 
it would be better if he transferred to another school. If he did so in time--
before the sanctions were officially handed down--nothing would go on his 
record. 

For David Schaer, daily life at Brandeis was now, indeed, a gauntlet to be run, 
where fellow students ran up to tell him he was disgusting and to say he 
should leave. His circle of friends, men and women, stood by him, which 
helped, but it could not alter the fact that the university of which he had been 
so proud now dealt with him as an outcast. 

 

Still, he would not cast himself out. In June, his Massachusetts attorney, 
David M. Lipton, filed a seven-count suit in superior court, charging the 
university had failed to honor its own code and accord Mr. Schaer basic 
rights. He asked also for an injunction of the suspension. To allow the lifting 
of this suspension, Brandeis attorney Alan D. Rose told the court, would 
surely imperil young women--freshman and others--on the campus during the 
summer. This was an odd argument, given the brevity of the suspension and 
the fact that Brandeis was prepared to receive Mr. Schaer again in 
September. Harvey A. Silverglate, the Massachusetts attorney who filed an 
amicus brief on Mr. Schaer's behalf, observed that in the current political 
arrangements on the campuses, a summer suspension is the penalty handed 
down for the innocent. 

Rejected by the lower court, Mr. Schaer proceeded to an intermediate appeals 
court, where a three-judge panel ruled that he had indeed cause to proceed 
with a case against Brandeis University. Noting the language used to charge 
Mr. Schaer, the author of the opinion wrote, "Stripped of euphemism, 
Brandeis's complaint against Schaer was that he raped a fellow student." The 
university hearing panel had moreover allowed "irrelevant and inflammatory 
evidence," and failed to apply the clear and convincing evidence standard. No 
one interviewed Mr. Schaer before the proceedings, and the court found there 
was nothing in the record to show anyone had evaluated the accuser's 
credibility. Brandeis officials have refused all comment, though at least two 
expressed astonishment that Mr. Schaer would continue arguing his case. 

Ten private colleges in the area filed briefs in support of Brandeis when that 
university appealed to the Supreme Judicial Court of Massachusetts. The 
colleges feared intrusion into their internal judicial proceedings, and worried 
that if the judgment should stand, they could be swamped with litigation 
commenced by students brought up before panels like the one that sat in 
judgment on Mr. Schaer. They had, indeed, reason for concern, considering 
the vast complex of offenses, sexual and other, on which university panels 
now sit in judgment--accusations of intimidation, "creating a hostile 
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environment" and similar vague offenses. In the university justice system, 
there are no questions as to evidence of the accuser's credibility, no judges 
asking if the administrators have troubled to talk to the accused. 

The colleges were relieved of their concerns in September, when the Supreme 
Judicial Court of Massachusetts ruled for Brandeis, declaring, among other 
findings, that the university need not adhere to normal due process 
standards, but could act in accord with its own standards of justice. The 
colleges had a close call--a 3-2 opinion. 

In turn Mr. Schaer managed--after a final year in which he was regularly 
reviled as a rapist--to graduate from Brandeis with honors, to enter graduate 
school and to meet the woman who would become his fiancée. It had been, in 
all, an expensive education. 

Ms. Rabinowitz is a member of The Wall Street Journal's editorial board. 
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