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Lawsuit's 'John Doe' identifies himself
By Tatiana Zarnowski, August 2, 2003

An Shippensburg University student who sued the school anonymously has identified himself. He is 
Walter A. Bair, a junior earth sciences major. 

An Shippensburg University student who sued the school anonymously has identified himself. He is Walter A. Bair, a 
junior earth sciences major.

Bair and Ellen Wray, an SU graduate who lives in Washington, D.C., filed a motion for a preliminary injunction last 
week.

"We're asking the court to issue an order prohibiting the university from enforcing its speech codes until there can be 
a final resolution in the case," says David French of Greenebaum Doll & McDonald in Lexington, Ky., the attorney 
representing Bair and Wray.

In a 30-page legal brief filed with U.S. Middle District Judge John E. Jones III, the plaintiffs argue that the university's 
policies regarding speech on campus are unconstitutional.

Bair, a resident adviser on campus, claims in an attached affidavit that the resident director of his campus dormitory 
ordered students to remove flyers hostile to Osama bin Laden from their doors shortly after the terrorist attacks on 
Sept. 11, 2001, saying those flyers "had to be removed from dorm room doors because they were offensive to other 
students and violated the Code of Conduct."

But university spokesman Pete Gigliotti says, "As far as we can tell, no directive was given to him or anyone else." He 
declines to name the resident director.

Flyers pose 'hazard'

Gigliotti says a content-neutral policy bans anyone from hanging flyers on dormitory doors. "We don't want to have a 
potential fire hazard."

Hanging flyers can also damage the door, he says.

The brief states that while the university has changed some of the language the plaintiffs challenged, the code is still 
unconstitutional.

Gigliotti says the board of trustees dropped the word "demean" from a statement in the code of conduct regarding 
what students may not do to others when expressing their personal beliefs.

The brief states the trustees made other changes to the university catalog, which the school claims they made in 
October 2001 to adhere to the U.S. Third Circuit's ruling in "Saxe v. State College Area School District."

In that case, the school district's sexual harassment policy for employees banned attitudes and values that lead to 
sexual harassment. The court ruled that banning attitudes and values is unconstitutional.

Gigliotti said he was not aware of the court case, but "we review all our policies and statements on a regular basis."

The plaintiffs allege that the university catalog changes were not made public until after the lawsuit was filed in April 
2003. "We are very struck by the fact that right after our suit, the trustees met and changed their code," says Alan 
Charles Kors, co-director and president of the Foundation for Individual Rights in Education (FIRE), which filed the 
suit.
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The brief cites an undergraduate catalog from the 2002-03 school year that defines harassment as "unsolicited, 
unwanted conduct which annoys, threatens or alarms a person or group."

That definition is one of the statements Wray and Bair are challenging.

Kors also says the old code even appeared in a 2003-04 graduate catalog and on the university's website until after 
the lawsuit was filed. "They claim that they got rid of 'conduct that annoys or alarms' in October 2001," he says.

Printings staggered

But Gigliotti says that for financial reasons, the university catalogs are printed on a staggered two-year cycle, with 
undergraduate catalogs printed one year and graduate catalogs printed the next.

At the time the lawsuit was filed, the university had updated its code of conduct but was still using the old catalogs 
because they would not be reprinted until the summer of 2003.

The website, Gigliotti readily admits, was not updated to reflect the change because "it was a reflection of the catalog 
as it stood."

He adds Bair and Wray could have visited the campus Office of Social Equity to find out the current code. "They filed 
the suit on that information but never even checked (with the administration) to find out what that statement was."

Kors believes FIRE can win the lawsuit because its case is similar to the "Saxe" case. "When a court extends rights to 
elementary school students and elementary school teachers, these rights are doubly and triply held by" college 
students, he says.

"We were very pleased to be able to bring the first of our cases in the Third Federal Circuit," Kors says. The case 
against Shippensburg University is the first lawsuit involving speech rights that FIRE has filed.

Hearing scheduled

A preliminary injunction hearing has been set for 9:30 a.m. Aug. 12 in Harrisburg.

At that hearing, French says, the judge could uphold the plaintiffs' motion and grant the preliminary injunction, so 
Shippensburg University would have to stop enforcing the speech-related portions of its code of student conduct. Or 
the judge could act on a motion the university filed June 23 and dismiss the case.

The judge could also deny both motions. If that happens, the university could continue to enforce its code of conduct 
while the lawsuit goes forward.

Filing the motion for preliminary injunction "gives us the ability to stop an unconstitutional action without having to wait 
a multi-year time that it sometimes takes before a lawsuit is completed," French says.

If the judge grants a preliminary injunction, French will attempt to get a final ruling in his clients' favor. "After a final 
ruling, there would in all probability be an appeal," he adds.

French says the students have filed a claim for an unspecified amount of damages. "They're certainly not trying to 
profit from this in any way," he says of Wray and Bair.

The two students had filed the suit originally as John Doe and Jane Doe before being ordered to reveal their names. 
Both conservatives and members of the College Republicans, they believe SU's teachings are one-sided and free 
discussion is discouraged. Wray graduated in May with a political science degree.

Gigliotti says knowing the identities of both students now does not change anything as far as the university is 
concerned. "We said consistently that what is important for us is not the identities of the students but ... that 
Shippensburg University supports free speech," he says. 

E-mail this story

Print Version

Return to Archives

http://www.thefire.org/offsite/data/sentinel_080203.html (2 of 3) [7/22/2004 6:11:24 PM]

http://www.cumberlink.com/articles/2003/08/02/news/news04.eml
http://www.cumberlink.com/articles/2003/08/02/news/news04.prt
http://www.cumberlink.com/archives


The Sentinel Online - Archived Story

 
2003 The Sentinel, Carlisle, Pa. unless otherwise noted. 

Reprinting, reposting, or other use of the material on this site is forbidden. 

http://www.thefire.org/offsite/data/sentinel_080203.html (3 of 3) [7/22/2004 6:11:24 PM]


	thefire.org
	The Sentinel Online - Archived Story


