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BOTH CRITICS AND supporters of the constriction in civil liberties since Sept. 11 have generated
much heat but little light. This can be attributed to a failure to consult our most important guide --
the Bill of Rightsitself. Despite some startling movesin all areas -- privacy, due process, assistance
of counsel and free speech/free press -- by the Department of Justice, it isin the last -- free speech
and press -- that the storm clouds are most disturbing over thelong haul and require the most
uncompromising vigilance.

The First Amendment setstherules under which the national debate must take place asto whether
other rightsarebeing protected or violated and how the nation should defend itself. And this
debate, on which the vitality of all other rights depends, is supposed to take place with virtually no
governmental constraints, since the First Amendment -- unlike the Fourth (unreasonable sear ches
and seizures), Fifth (due process of law), Sixth (assistance of counsel) and Eighth (cruel and
unusual punishments) -- providesin absolute termsthat " Congress shall makeno law . . .
abridging the freedom of speech, or of the press.” Aslibertariansarewont to ask, isthere some
part of "no" that ishard to understand? Yet early indications are that First Amendment rightsare
under consider able pressure, despite the fact that constriction of debate will do little other than
allow government errorsand incompetence to go undetected and gover nment overreaching to go
unredressed. In short, restrictions on speech threaten to lessen national security.

* Commenting on the suicide attacks on the Pentagon and the World Trade Center on Sept. 17,
Palitically Incorrect host Bill Maher said: " We have been the cowards, lobbing cruise missiles
from 2,000 milesaway. That's cowardly. Staying in the air plane when it hitsthe building -- say
what you want about that, it's not cowardly." Presidential press secretary Ari Fleischer
subsequently warned Maher and news or ganizationsthat " people have to watch what they say and
watch what they do."

* National Security Adviser Condoleezza Rice asked TV networksto be " sensitive" about airing
“raw," unedited versions of Osama bin Laden's periodically released propaganda videos because,
she claimed, the clips may contain coded messages or signalsto histerrorist supporterstocarry
out further attacks. While many saw through thisthinly disguised pleato givetheterroristsless
free air-time, the networ ks nonetheless acquiesced.
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* Lawmakers, taking advantage of the appropriately heightened sense of patriotic fervor in the
country, are now proposing statutes and ordinances that would make saluting the flag and reciting
the Pledge of Allegiance mandatory for public school students. Happily, most of these bills would
exempt children who professreligious or political objections. Not all lawmaker s are happy with
exemptions.

* In theworld of higher education, where academic freedom is supposed to provide for the freest
discour se, scores of incidents arose within weeks of Sept. 11, where all sides of the national debate
found themselves censor ed by feckless campus administrators:

At private Duke University, the administration shut down Professor Gary Hull'sWeb sitefor
posting an article entitled " Terrorism and Its Appeasement” that called for a strong military
response to the attacks on the Pentagon and the World Trade Center. After a strong response by
civil liberties groupsled by the Foundation for Individual Rightsin Education -- of which | am a
director -- Duke'sadministration reinstated the Web page, but only after requiring Hull to post an
unprecedented disclaimer stating that the views expressed did not reflect those of the univer sity.

Professor Richard Berthold of the University of New Mexico -- a state school bound by the First
Amendment -- in commenting on hisreaction to theterrorist attacksto hismorning classon
Western civilization, remarked, " Anyone who can bomb the Pentagon has my vote." He
subsequently apologized for what hetermed an ill-conceived attempt at a joke. University
President William C. Gordon announced that he would " vigorously pursue" disciplinary action
against Berthold.

Y et the constitutional precedents gover ning official effortsto control speech and mandate
patriotism -- even during wartime -- do not give state and federal gover nments much comfort in
justifying censor ship purportedly in the name of national security.

In 1943, with World War 1l raging, West Virginia Board of Education v. Bar nette prohibited
public schools from for cing Jehovah's Witness children to pledge allegiance to the flag. The court
held that " individual freedom of mind" was more essential to American strength and unity than

" officially disciplined uniformity for which history indicates a disappointing and disastrous end."
During the Communist scare of the 1950s, the court in Sweezy v. New Hampshire (1957) interfered
with a state legislature'sinvestigation into the " subversive" views of a professor at a state
university. Justice Felix Frankfurter lectured that imposing ideological requirements on our
teachers, far from enhancing safety, " would imperil the future of our Nation." In 1971, the court in
Cohen v. California assured theright of a young man to enter a courthouse with the slogan " fuck
thedraft" emblazoned on hisjacket, thus protecting even vehement and vulgar dissent.

In short, while recent decades have seen some liberties constricted during wars and periods of
panic, modern courts generally have insisted that the government " makenolaw . . . abridging the
freedom of speech, or of the press.” Our survival as a free society, and perhaps even our survival
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at all, dependsupon a free marketplace of ideas where not only dissent may be aired, but error
uncovered and corrected.
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