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Due Process at Columbia

With the beginning of this academic year, Columbia University institutes a new 
Sexual Misconduct Policy -- product of a long and successful campaign by 
campus activists determined to do away with procedures they considered a 
hindrance to the punishment of sexual assault, date rape and similar offenses.

As their press release described matters, the group wanted to put an end to the 
"bureaucratic red tape" of the old campus policy. The red tape they had in mind, 
apparently, were such precepts as the right to confront one's accuser, to confront 
and examine witnesses, to have an attorney present -- the basic principles of due 
process. To underscore their distaste for such hindrances, the movement's 
leaders encouraged students to wear red tape on their backpacks as "a symbol of 
resistance."

Thanks to the efforts of the red tape brigades, whose aims won the endorsement 
of Columbia President George Rupp, students accused under the new policy 
won't have the right to be present when the accuser testifies, nor during the 
testimony of witnesses. Nor can they cross examine such witnesses, or have an 
attorney present.

The creators of the new policy, who now hope to spread it to campuses around 
the country, maintain that women with accusations to make are uncomfortable 
sitting in the same room as the accused. This same argument has been made, we 
could note, on behalf of four and five year old child witnesses in sexual abuse 
cases in the criminal courts. It is certainly interesting now to hear plaudits for a 
university policy that seems to view adult women as having the same capacities, 
or lack thereof, as four and five year olds.

The new policy identifies sexual misconduct as physical contact, in which the 
lack of consent can be inferred by "the victim's mental or physical incapacity or 
impairment of which the perpetrator was aware or should have been aware." It's 
not hard to imagine all the perpetrators that will be swept up in that "should 
have been aware" category. The Foundation for Individual Rights in Education 
(FIRE), a watchdog group that keeps track of violations of academic freedom, 
has undertaken efforts to get the university to revoke its policy.

That would take some doing. The short shrift given due process at one of the 
nation's most distinguished universities gave rise to no objections from the 
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Columbia faculty, with but one or two exceptions. Law professor Gerard Lynch 
told the Columbia Daily Spectator that an awful lot had been given up in terms 
of due process, and that "it surprises me that it was given up so readily." Other 
faculty members who had objections -- and there are some -- are keeping them 
to themselves.

It was at Columbia, too, that internationally renowned legal scholar George P. 
Fletcher ran into trouble last year because a question on a criminal law exam he 
gave offended some women law students. The question, about the issue of valid 
consent -- and rooted in an actual case history -- posed a grim hypothetical in 
which a violent member of an anti-fertility cult destroys the fetus of a pregnant 
woman and wins her gratitude. Some students later claimed that the professor's 
example question had created a hostile environment for women, and the Dean 
of the Law School announced that the matter raised "a plausible suggestion of 
liability and unlawfulness."

None of this can be surprising, given the limitless power today of gender and 
sex related offenses and the related irrationality now accepted as rational 
thinking on these matters. During the campaign for the new policy, a flyer was 
passed out on the Columbia campus which cited the statistic (long discredited) 
that one out of three female undergraduates is raped during her college years. 
Since the number of sex assault charges brought against Columbia's male 
students is much fewer than the statistic says would be the case, it's clear, 
reasons the flyer, that all the assaults aren't being reported, since "there is no 
reason to believe that Columbia men are any better than the national average."

That a sexual misconduct policy like this one should have emerged at a 
university that has held fast to its academic standards when all around them 
were tossing theirs -- and, admirably to its core curriculum, as we have 
editorialized in this space -- is more than a little ironic. It is a policy that mirrors 
an ominously increasing tendency to devalue due process in the interest of a 
select category of entitled victims. About this, at least, Columbia's Board of 
Trustees ought to have something to say. More, we hope, than the silenced adult 
faculty.
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