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Red-light for speech code

Amanda Joering
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The right to free speech is guaranteed by the Rir#ndment of the U.S.
Constitution, but outside agencies believe thiktrigr students at
Northern Kentucky University is being compromised.

The Foundation for Individual Rights in Educati¢iiRE), an
organization whose mission, according to its Wéd, & to stand up for
individual rights of college students, rated NKUaased-light
university."

NKU's Code of Student Rights and
Responsibilities prohibits
"intentionally or recklessly causing
In NKU's Code of Student Rights and Responsibsjtiender the physical or emotional harm to any
"Disciplinary Regulations" section, it states stutdecan be held person, including self.

accountable to civil and criminal authorities aadhe university for

On FIRE's site, it says a red-light university medhat has codes that
"both clearly and substantially restricts freeddmseech."
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violating the code.

Under this same section, the code prohibits "imbeadly or recklessly
causing physical or emotional harm to any persweiuding self.”

But according to John K. Wilson, founder of wwwlegkefreedom.org a
Web site about academic freedom, using the phexsetional harm” is
problematic because it is hard to pinpoint an egaénition. In
numerous cases, including R.A.V. v. City of St. IPthe Supreme Court
ruled it is unconstitutional for a code regulatspgeech to be either
overbroad or too vague. Wilson said the problenhwiese types of
codes is that people can interpret the same codif@ment ways.

NKU's free speech zone covered by
construction for the new Student
Union.

Being overbroad or too vague "has a chilling eftatfree speech”
according to Greg Lukianoff, president of FIRE. $#ed students who don't know how to interpret theecdon't
practice free speech because they don't know vifezted may occur.

Wilson said one interpretation of "emotional harnuld mean hurting someone's feelings, which isetbing
that cannot be banned.

"In the grown-up world of a university, sometimegason's feelings are hurt. Should a student besped if
they call someone a racist? That might hurt somedeelings. In fact, so can almost any controedrsi
statement,” Wilson said.

Also, banning emotional harm to self, according\Vitson, "is just plain weird."
"What will they say, 'stop hurting your own feelggr we'll expel you'?" he said.

Another issue FIRE considered red-light worthy iiUNs code is under the same section, banning "destr
conduct or lewd, indecent or obscene conduct” aveusity property. FIRE also considers this toorope
interpretation. Merriam-Webster dictionary defimedecent as "offensive to good taste; unseemlyer@ie to
public moral values; immodest."

"This covers a lot of constitutionally-protectecesph,” Wilson said.

In the case of Texas v. Johnson, the Supreme @dad, "If there is a bedrock principle underlyiting First
Amendment, it is that the government may not pribliite expression of an idea simply because sofiedg
the idea offensive or disagreeable."

NKU's code also states "bigotry will not go unchatjed within this community,” but does not explekactly
what it considers a bigot. The Merriam-Websteridiary defines a bigot as "a person who is obslgair
intolerantly devoted to his or her own opinions @nejudice."”

According to Adam Goldstein, attorney advocatetter Student Press Law Center (SPLC), a nationalcade
for student free-press rights, this part of theecsda form of viewpoint discrimination. "While weed not
share, and are indeed free to condemn, people wldosfewpoints we individually believe are intolatathat
does not strip those people of First Amendmentgatain. It is therefore legally problematic for agrnment
institution like NKU to declare that they are, essaly, 'intolerant of the intolerant,” Goldstesaid.

Dr. Mark Shanley, NKU vice president of studenta#, said Goldstein poses a "rational argument.”

"But because we are an educational community wearanitted to higher standards of behavior. We lmok
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practice integrity and respect the rights and prtypef others and to discourage behaviors thaawéothat,”
Shanley said.

According to Sarah Sidebottom, general counsel@alpresident of Legal Affairs, "It's impossibtedefine
(the code) with any particularity, because as ssowe define it, something is going to occur thathaven't
defined. Then the defendant will say, "You candrgle me with that because it's not in your list.’

"We use generic words that a community can intétpased upon their own understanding and standards,
Sidebottom said.

Sidebottom said even though FIRE may have intezdrparts of the code as being overbroad or tooejape
university does not feel that is true.

Shanley said he is "very proud of the code, aaghieves what we are trying to do," and he is gleé&3RE
only disagrees with a couple words in the 33-paxgkec

While the downloadable PDF version of the Studesdé&Cwas updated, the online version of the coden
dean of students Web site under FAQs, up untéaxtl Sept. 29, still contained parts of the oldieer of the
code. In the previous code, the university probkibitharassing, annoying or alarming another pe?sdrwhile
this has been resolved, it posed a problem fougleaeasons. According to Wilson, it is unconsiitual to ban
annoying speech and because the code said twoedifféhings in two different places, which coulahficse
students.

In NKU's posting policy, it states, "All posteriefs, handbills and banners must be authorizedstardped by
the dean of students designate."

According to Goldstein, this practice constitutdsatvis known as prior review, where all speech rbast
pre-approved, which he said "is clearly illegal.”

In the case of Shuttlesworth v. Birmingham, ther8ape Court ruled prior review to be unconstituticarad
said, "a law subjecting the exercise of First Ammardt freedoms to the prior restraint of a licen@&out
narrow, objective and definite standards to guickenising authority, is unconstitutional.”

In regards to the posting policy, Sidebottom sé&ithe university has a right to determine how thenithe
physical appearance of the campus to look."

Sidebottom said although the university does ngalege constitutionally protected speech, it dageththe
authority to regulate the time, place and manner.

In the case of Linmark Associates, Inc. v. TownsifipVillingboro, the Supreme Court said, "laws regng
the time, place or manner of speech stand on erdiit footing than laws prohibiting speech altogethTime,
place and manner restrictions are constitutioné g as they are content neutral, are narrowlgrd to serve
a government interest and leave open, ample atieeraeans of expression.

President James Votruba directed questions reggtiis topic to Shanley and Sidebottom, but said, &
general principle, the university recognizes ancbenmages free speech and the free exchange of'ideas

Dean of Students Dr. Kent Kelso declined to comnterithe Northerner on the issues with the studedegc
which he co-wrote. He said he was not familiar wvtitl issues raised by FIRE, then said he wouldubefo
town for several days and directed all questiorShanley.

Shanley said due to the heightened importanceeos8ue raised, he wanted to be the spokespersoppased
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to Kelso.

According to Shanley, "We (university officials) dot go out implementing the very minutia or spesibf
particular words. We are dealing with situatiorst thrise because of an active controversy."

However, Lukianoff said even though a universityyratate they don't implement parts of the codis, still
unconstitutional to have overbroad or vague termtem in the code.

According to Alex Kindell, student editor of NKU®st Cause Review, after she approached Kelso last
semester with the issues FIRE raised about the, tedasked her to put together a committee of stsde look
at the code and find ways to amend it.

Through her work with the Lost Cause Review anditmaslvement with the committee, Kindell is takiag
active role in changing NKU's code.

"If I can change anything about NKU, it would bdlifiying the free speech zone and opening up carfipus
Kindell said.

Kindell said at last semester's new Student Unionmdbreaking, members of STAR (Student Togethexidsy
Racism) were distributing fliers with informatiob@ut free speech on campus and increasing divestsitiies
but university officials told them to stop becatisey were not in the free speech zone.

The current free speech zone is the area betweddriversity Center and Louie B. Nunn Hall andasered
by construction for the new Student Union.

According to Sidebottom, people misunderstand ithe $peech zone. She said the entire campusée ageech
zone and the designated area is what is set asmidErde group demonstrations. Designating a sfradarge
groups ensures the demonstration does not intesigngreople’s ability to walk through campus.

Because FIRE was founded by conservatives andhdefiiby conservative foundations, some may betieate
FIRE is only making these criticisms to protect ssnmvative speech.

In response, Lukianoff said, "In these hyper-pakditimes, it seems as though many want everytbibg
labeled as either belonging to the right or thedéthe political spectrum. FIRE is uniquely noardisan, some
people just have a hard time accepting that."

Goldstein found in his work with FIRE he has "nefaind them to be particularly ideological in piaet FIRE
has never, to the best of my knowledge, takenracstthat was inconsistent with the best interefsssualent
journalists."”

While Wilson believes FIRE is a conservative gronpen it comes to what it says about NKU, he s#HtRE is
completely right to criticize NKU's lousy speectdeoln fact FIRE does not go far enough in condegthe
code."
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