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State of New Jersey

Ricuarp J. CODEY OFFICE OF THE ATTORNEY GENERAL PeTER C. HaRVEY
Acting Governor DEPARTMENT OF Law AnND PUBLIC SAaFETY Attoraey Gencral
DivisioN or Law
26 MARXET STnREET
PO Box 112

Trrwron, NJ 08625-0112

July 15, 2005

VIA CSIMILE REGUL IL

Greg Lukianoff, Director of

Legal and Public Advocacy

Foundation for Individual Righte in Education
210 Weet Washington Square

Suite 303

Philadelphia, PA 15106

Re: Jihad Daniel
Dear Mr. Lukianoff:

I am responding on behalf of Wwilliam Paterson University
to your lettexr dated July 5, 2005. For the reasons stated below,
the recommended penalty against Jihad Daniel will stand as issued,
subject to the appeal provisions of Mr. Daniecl’s collective
bargaining agreenent.

Ags you are awaxe, the University’s Office of Employment
Equity and Diversity had received a complaint on March 10, 2005
from Professor Arlene Scala alleging that Mr. Daniel had violated
the University’s non-discrimination policy as a result of his
response to her e-mail dated March 7, 2005 announcing the
presentation of a film and discussion entitled “Ruthile and Connie:
Every Room in the House, a lesbian relationship story” ag part of
the co-curricularx activities associated with Women’s Higstory Month,
In his response by an e-mail dated Maxch 8, 2005, Myr. Daniel stated
“Do not gend me any mail about ‘Connie and Sally’ and ‘Adam and
Steve.’ These are perversions. The absence of God in higher
cducation brings on confusion. That is why in these classes the
Creator of the heavens and earth is never mentioned.” In her
complaint, Profesgor Scala stated that the wesgsage “socunded
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threatening” and that she did not want to feel threatened at her
place of work when she sent out announcements of avents that
address lesbian issuesg.

The University is bound by and strictly enforces the
Interim State of New Jersey Pelicy Prohibiting Discrimination,
Harassment or Hostlile Enviromments in the Workplace (attached).
That policy states “The State of New Jersey is committed to
providing every State employee and prospective employee with a work
environment free from discrimination or harassment. Undex this
policy, all forms of employment discrimination/harassment based
upon the following protected categories are pxrohibited and will not
be tolerated: race, creed, religion, color, national
origin/nationality, ancestry, age, sex/gender (including
pregnancy), marital statuse, familial status, affectional or sexual
orientation, gender identity or expression, domestic partnership
status, atypical hereditary cellular or Dblood trait, genetic
information, disability, (including perceived disability, physical,
mental and/or intellectual digabilities), or liability for service
in the Armed forces of the United Statesgs.” More specifically, that
policy provides that it is a violation to make remarks that are
“derogatoxy or demeaning” to the members of the named protected
groups.

The Office of Employment Egquity and Diversity conducted
a thorough investigation of the complaint made against Mr. Daniel.
The investigatoxr found that Mr. Daniel violated that policy. By a
letter dated June 15, 2005, President Arnold Speert notified Mr.
Daniel that he agreed with the invesgstigator’'s conclusion and that,
subject To his appeals, a letter of reprimand would be placed in
Mr. Daniel’s permanent employee file. Mr. Daniel was further
advised that he could submit a written appeal to President Speert
within 10 days and pursue an appeal under the provisions of his
collective bargaining agreement.

By e-mails dated June 20 and 23, 2005, Mr. Daniel
gubmitted an appeal to President Speert. By a memorandum dated
June 24, 2005, President Speert advised Mr. Daniel that the finding
that he vioclated the policy and the assessed penalty of a written
reprimand would stand as issued. In that letter, Mr. Daniel was
further advised that Human Resources would issue formal written
charges in accordance with civil serviece regulationg and his
collective bargaining agreement. By a DPreliminary Notice of
Disciplinary Action dated June 30, 2005, Human Resources issued an
Official Written Reprimand to Mr. Daniel., By an e-mail dated July
8, 2005, Mr. Daniel appealed that disciplinary actiom.
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In your letter, you assert that Mr. Daniel’s due process
rights were violated because he was not given a formal hearing to
refute the charges and that the matter was improperly consgidered by
President Speert inestead of being handled by a hearing officer.
Your assertion that Mrx. Daniel’s due process rights have been
violated 1is premature since he has not yet exhausted his appeal
righte under his collective bargaining agreement.

In more sgpecific response to your assertion, under the
University’'s Employee Procedures for Complaints Alleging
Discrimination, Harassment or Hostile Environments in the
Workplace, an employee doeg not have the right to a formal hearing
to refute charges during the invegtigatory process. However, Mr.
Daniel had an opportunity to reegpond to the charges. Mr. Daniel
availed himself of that opportunity by submitting an e-mail dated
March 24, 2005. Accordingly, Mr. Daniel has been given the due
process to which he was entitled under the investigatory process.
Further, the University's proceduresgs provide that the President
review investigatory reports issued by the Office of Employment
Equity and Diversity and make a determination as to whether a
violation occurred. Those procedures further provide that, in this
case, an appeal of the determination be made to the President, not
a hearing officer.

You further asgert that the University vioclated Mr.
Danicl’s free apeech rights. As an employee of the University,
Mr. Daniel is reguired to comply with the Interim SBtate of New
Jergsey Policy Prohibicting Discrximination, Harassment or Hosgtille
Environments in the Workplace. BAs stated previously, the policy
provides that it 1is a wviolation to make remarksg that are

“derogatory or demeaning” to members of protected groups. As
President Speert noted in his memorandum dated June 24, 2005, not
every utterance is protected under the First Amendment. Clearly

speech which violates a non-discrimination policy is not protected.

Your argument appears to be two-fold. Pirst, you gtate
that it is ridiculous, even in a workplace, to conclude that a one-
time e-mail constitutes unlawful discrimination and harassment.
Undexr the Interim sStarte of New Jersey Policy prohibiting
Discrimination, Harassment or Hostile Environments 1in the
Workplace, a single act of discrimination i1s prohibited. Second,
you state that a policy prohibiting “derogatory or demeaning”
speech is both unconstitutional and unwise. The policy at issue
does not broadly prohibit “derogatory or demeaning” speech but
prohibita such speech when it is8 directed at members of proteccted
categories or, in other words, when it is discriminatory.
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I hope that this addresses your concerns.

Sincerely yours,

PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

BY2(::;%é1é:_4él4mi::;zzz34g$::::__
Cherxryl R. Clarke

Deputy Attorney General
CRC/xrd

c: Board of Trustees, WPU
President Arnold Speertc, WPU
Stephen Hahn, Interim Provogt, WPU
Ofelia Garcia, Dean, WPU
John 8ims, Dixector, WPU
Allison Boucher, Director, WPU
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Y POLICY PROHIBITING DISCRIMINATION,
STATE OF NEW JERSE "OLICT PROR G DISCEIX
IN THE WORKPLACE

is committed to providing every State employce and
:z:;;f:z:u:";:::;;;E:sf2;u1 a iwowk.cmnnm£§:;=nt fee from discrimination or
harassmext. Under this policy, all forms of employmem
discrimination/harassment based npon the following protected categories are
"L"“‘w‘“““‘mw""" T ctommey, 2t el gondt (omiuding PIeBLAREY) srial s
including pregnangy),
5 aﬁcnunal:f:.mdoncntatmn.geodertdentnyoratpmﬁon.
: putnﬂsl'np status, atypical hereditary ceflular or blood trait, genetic
information, disability, (including perceived disability, physical, mental, and/or
imellectual disabilities), or liability for service in the Armed Forces of the United
States,

' b. Applicabils
Discriminartion/harassment  undermines the integrity of the employment
relationship, compromises equal cmployment opportonities, debilitates morale
and inta‘fel::el with work productivity. Thws, this policy appliss to all employees
and applicants for employment in State colleges/umiversitics, departments,
commissions and agencies (“State cntities™). The Statc of New Jersey will not

tolerate harassment or discrimingtion by aoyone in the workplace including
supervisors, co-workers, or vendors and/or contractors.

This policy alzo Haswbothmndtxathatoccmsintheworkphuqandcqnduct
thuma:mylpphuﬁonwhiohmbvmasonablymgndedummmof
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workplace i 51 i fated social
ie, any field locatu_:m, any off-site busmess—re.
thﬁ;ﬁon,kgrmyt(‘auiliwwhureS‘ratebumnesaxsbemgeonduowdanddxsmssed).

ation i i dure
iolation of this policy o engage in any employment practice or proce:
g: :::: an in‘:ﬁviduaplo less favorably based upon any pf the abm{e Prl:cm::
categories. This policy pertsins to all cmployment practices mmm:f’,i

" tomr : <. inati demo;:ion, dm;:'lmn, j;; assignment,
; termination,

lc:y::f;maﬁon, mal:e;y.gts, working conditions, and career development.

1. PROHIBITED CONDULCT
s Refined

Itlsa.v:olatlonnfthlspohcymeugagemeond:mrelatmgtoanyoftheplm::
categories outlined in paragraph ()(a) which has the effect oftheharaaslngm n
individual or creating a hostile work eavironment. Hamssxgwntor on

a hosfile work environment can occur even if there was no imtent on the part of an
individual to harass or demean another.

Treating indivi differently because of the indivigual’s racs, color,
;ationul ongn?wm zatam, or because an indiyk_lua.l hag the
physical, cultural or linguistic characteristics of a certain racial, religions or other
protected category.

gtatus to,
» Tresting an individual differcotly because of marriage or partership

or assoclation with, persons aof s certammbrmal, rahg::s;s:;' other mo::nt:g
category. the individual’s membership in, ciation
crgamzatic:: 1?’luc:utged with the imterests of a cerfain raa:al. religious or other
protected category; or because ap individual's name or spouse's /partner’s name is
associated with a ceriain racial, religious or other protected category.

i i of the
elling auindiwdzulbyanunwamedmclmm.e@a.tnfnmtooneormore
:bgvepmmdwegmies,mteﬂingjobesmmmormoﬂhem
protected categories.

e Using derogatory references with regard to any of the above provecied
categories.

“2-
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intimidati : another individual
« Engaging in threatenin g:mxnudmng.orhosﬂleaomtgwards 0 i
mthewod:;;aéebecmnethathdiﬁdualbelongam,orumdmthmyof
the above protected categories. .

» Displaying or distributing material (including electronic communications) in the

woarkplace that conteins derogatury or demesning language or images pertaining
to any of the above protected categaries.

b. Third Party Hamssment

Third-party harassm elcome behavior involving any of the protected
Wmmdxﬁwmw (D(=) that is not directed 8 an individual b:t
in the workplace and interferes with an individual’s ability to do the ja
E::;partyhammbﬂxeduponmy of the protected categaries is prohibited
by this policy.

¢. Sexual Horngsment

i i i f any kind

i violation of this policy to engage in sexual hwrassmern o
gmm it i‘hmslile work eavironment harassment, quid pro quo hm;m;:th :
game-gex herassmem). For the gses of this policy, ssxual harassment,

Msmmmdmudcgz?oummmwﬁmploymmmomfxg
::“ommiuionsuidelinesmmulude. unwelcomeswaladmces,xq:?uﬁn
seemal favars, and other verbal or physical conduct of 2 sexual natuxe when,
example:

« Submission to such conduct is made cither explicitly or implicitly a term or
condmnnofa.nmdwidualsemploymem.

ubmission individual i¢ used as the
) to, or rejection of such conduct .by.ap i
* basis Tor employment decisions affecting such individual.

¢ Such conduct has the puspose or effect of unressonably interfering with an

mdrvidunl'swotkpetﬁmnanoeorcuahngmmummmmg. hostile or offensive
work covironment.

W date or sex would
or implying that failure to accept a request for &
: in &n adverse employment consequence with respest to any employment

practice such a3 performance evaluations or promotional opportunity.
o Goneralized gender-bazed remarks and comments.

-3~
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bing,
nwanted ntact such as imentionsl touching, grab
: gnchmg. bruilt‘ny:gc:lgu::t another's body, or impeding or blocking movement.

ve or obscene comruents, jokes or
) Vmﬂpomd‘mmmchld“ el::'omcmm:uallmy %&, text messages, invitations,
gestures or inappropriate comments abom a person’s clothing.

contact, such i body, gesturing,
as Jeering or stering at anothers bo
" Xi:?lzlying sexually suggestive objects, cartoons, posters, magazines or pictures
of seantily-clad individuals.

gestio i i for

f implict ions of gex by a supervisor ar manager in retum

: ?glm:::nm m”:u such as hiring, compensation, promotion, or
rotention.

Contimuing mgageincmainbehavimofa'smalngturoaﬁermobjecﬁon
il hasbeenni::dbythetargetofsmhimppmpumbehawor.

e The display of pornographic material on a bulletin board, on a locker room
wall, or on & screen gaver.

L. EMELOYEE RESPONSIBILITIES

af
that she or he has been subjected to any form
Ar?ﬁmmbuedd!;?mmhaﬂwm beuon/whumes wment, or who wimesses athers being subjected to
suchdmmmwhwmumomdmpmﬂyuponthcmmdem@)
cither a supervisor or manager, or directly to their State employer’s Equal
= loyorent Opportunity’ Affirmative Action Officer, ortoanyotherpen?ns
:::fgnmd by their State employer to receive workplace discrimination

complsinte.
emplo expected 0 cooperate with investigations undertaken pursuant
tAon i p%?;”eFﬂmemmammmMmyrmhin

adminismative and/or disciplinary sction, up to and including termmmon of

that is firee

must make every cifort 10 maintain a work environment

from aqy form of discrimination/harassment. Supervisors muse immed:xtellir:e;
and all allegations of discriminarion/harassmemns 1o their State emnp! yﬂw_

Bqualw Employment Opportunity/Affirmative Action Officer, or amy o

individual designared by the employer o receive complaints of workplace

discamination/hargssment_

4
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failure comply with these requirements may result in
msud/or d:st;phnaxy);ouon, up to and including termination of
eployment.

superv inchude individual who has authority o
‘:omml ﬁm‘mg other st:?membezs (e.g., a project leaxder).

V.  DISSEMINATION

Each i i i i ice of it, to all
entiry shall digtribure this Policy, or 2 summarized notice A

state iﬁws (including part-time, sessopal, and contract employees) annually

¥ must also be posted in canspicucus locations thraughout earh Stare eatity (i-¢.,

bulletin boucds, or the agency’s intranet site).

VL COMPLAINT PROCESS

for
hall follow the State of New me Model Procednres
anmantssm el Compmkpmlm v?:ltlh d to reporﬁng,on’mvesﬂm :d whar:
ar
Enappropnate, mﬁ‘;ﬁg claims of dzl;';xmmauan/hmssmenn Each Statc cnti:)yf
is responsible for designating an individual or individuals to receive compinints o
discrimination/harassment (ineludmg senial harassment), investigating su
complaints, and recopunending appropriata remediation of such complaints.

. .
addition to the Equal Employment Opportunity/Affirmative Mn Officer,
gchSmmt;ﬁtymuﬁdesigmmannhumtcpermmrewvedaimsof

investigations of discrimination/harassment claims shall be conducted in a
- thumpmts,tzfthemuposmble,mmvwoflllpmonsmvolved The
msﬁgaﬁomshnnbeconductadmapﬂmpt. thorough and impartial manner,
The results of the mmmshaﬂbefomudedmmempmwapplmm
authority head to make 2 final docision as to whatheraﬂolmonafﬂwpo icy
been substantisted. Prompt remedial action will be taken when appropriate.

The remedial action tasken may include counseling, tmining, intervention,

mcdiman,andlorthummahnnufdumphnarymupwandmcludmg
termination of employment.

entity aintain g written record of the discrimination/harassment
mmxuv?ﬁnmrwmdsshnnbemmmuuwnﬁdmﬂdm
to the extent practicable and appropriate.

-5~
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against that ehe
retaliation sny person who either: (1) ellegeg
mhzo?umﬁ bsismm ::fmdlscnmmwin/hamsmem. or (2) who lg?md:;
::}ommnduungﬂmeourseofanmvesﬂgaﬂonmtoacm
disaimination/harassment. No person btmguu & compu;llu:t, ﬁmg
mformati vestigation, or testifying in any procecding under s
shall be ﬁm 3 adverse caployment consequences based solely upon such
involvement.

and including

Appropriate administrative ahd/or disciplinary action, up to

temunwon of employment. will he taken against any individusls who are fom;g
hawreuhuedagamstammphuwnt,mmss,orpamdpammvolvedm

"o Terminating 50me0 fili complaimafdiscr’mnatwn,'_' pamcxm i3 an
° Ewemsauon. orobjn:;ﬂf?gtﬁi?xnlmﬁnacﬁvitypmhibmdbythupohcy.

° Faulmg w pmmote someone because they filed a complaint, or participated in an
investigation.

e Suddenly altering a work assignment for reasons other than legitimate business
reasons.

¢ Unwarranted disciplinary action, or the threat thereof.
e Ostrecizing an individual for filing a complsimt or participating in an

loyee who knowingly makes a false acousation of prohibited
Andummamﬂhsmsmy smant,urwhoknowmslyproﬂdufﬂumfomminthe
courss of an mvemgauon of a complaint, may be mbjected to administrative
and/or disciplinary action, up to and including rermination of cmploymenti
Complaints made in good faith, however, even if found to be unsubstantiated, wil
not be considered a false accusgrion.

-
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X CONFIENUTALILX

laints investigations shall be handled, to the extent possible, in a
wﬂm wﬂlmptotwt thgcmpnvaey interests of those jovolved. To tho extent
practical and appropriate, confidentiality shell be maintained throughout the
investigatory process. In the course of an investigation, it may be necessary to
diuausﬂwchimswiththepmonagainstwbomthewmmamwuﬁl-e@and
other persons who may have rclevant hw!edge or those who have a lcgitimate
need to know sbout the matter. All persons inerviewed, inclnding witnesses,
ghall be directed not to discuss any aspect of the investigation with others in light
of the important privacy interests of all concerned.

ailure 10 comply with this confidentislity directi\fe may result in adminiswative
fndlor Mp&wm up 10 8nd including tenmination of employment.

emplo found o have violated any portion(s) of this _poljcy may be
sAuﬁectnd tg’ e:ppmpdnte administrative and/v_ar disciplinery action which may
include, but is oot limited 1o: referral for training, reﬁaralﬁorommselmg,witta;
or verbal reprimand, suspension, reassignment, demotion or tcrmingtion o
cmployment.

JBAINING

tate entities sball provide all new employees with training on the within
:oulmsws and procedures \;';thm a reasonable period of time after the dste of hire.

Refresher policy training shall be provided to all employecs, including
supervisors and managers, within 3 reasongble period of ime.

State entities shall provide supervisors and managers with training on their
‘:l?lisations and duties under the within policies and procedures on a regular basis.

Yssued: December 16, 1999
Revised: June 3, 2005
See NJAC. 4A7-3.1
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