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VIA U.S. MAIL AND FACSIMILE (202-453-6012) 
 
Russlynn Ali 
Assistant Secretary for Civil Rights 
Office for Civil Rights 
United States Department of Education 
400 Maryland Avenue, SW 
Washington, DC 20202-1100 
 
Dear Assistant Secretary Ali: 
 
 I understand a complaint has been filed with your office regarding distribution of 
a recent issue of The Koala at California State University San Marcos (CSUSM). The issue 
contained a photograph of two women without shirts on, with a question mark over one 
woman’s face and the face of a female CSUSM student running for Homecoming King 
obviously superimposed on the other woman’s face. I write to emphasize that The Koala 
is protected speech and any investigation or action by OCR based on its content would 
violate the First Amendment. I concur fully with FIRE’s letter to you regarding this issue.  
I write separately only to underscore the following points. 
 

However distasteful, the photograph and caption were self-evidently a parody 
on the idea that a woman was running for Homecoming King. No reasonable person 
would interpret them as stating facts about any person depicted. Her candidacy for 
Homecoming King implicated numerous issues of public importance relating to cultural 
constructions of gender and sexuality and was therefore fair game for public comment, 
praise, criticism, or parody. 
 

The First Amendment protects virtually all speech, no matter how unorthodox, 
offensive, or distasteful. See, e.g., United States v. Eichman, 496 U.S. 310, 318 (1990) 
(“virulent ethnic and religious epithets”); Texas v. Johnson, 491 U.S. 397, 414 (1989) 
(flag burning); Cohen v. California, 403 U.S. 15, 20 (1971) (“Fuck the Draft”). Even “low-
grade entertainment” is “inherently expressive and thus entitled to First Amendment 
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protection.” IOTA XI Chapter of Sigma Chi Fraternity v. George Mason Univ., 993 F.2d 
386, 391 (4th Cir. 1993).  

 
In particular, the First Amendment protects parodies of public figures, no matter 

how obnoxious or distasteful.1 Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 48 (1988) 
(parody stating that public figure’s first sexual encounter was “drunken incestuous 
rendezvous with his mother in an outhouse”); Dworkin v. Hustler Magazine, Inc., 867 
F.2d 1188, 1191 (9th Cir. 1989) (parody of anti-pornography activist containing sexually 
explicit images and offensive text). 

 
The First Amendment protects “outrageous and outlandish statements” often 

contained in parodies. Dworkin, 867 F.2d at 1194. Speech “is not actionable simply 
because it is ‘base and malignant’” and “may not be suppressed simply because it is 
offensive.” Id. at 1199. Though The Koala parody “is perhaps more distasteful than most 
others of its genre, it is nevertheless often true that one man’s vulgarity is another's 
lyric.” Cohen, 403 U.S. at 25. Because “governmental officials cannot make principled 
distinctions in this area,” the First Amendment does not permit censorship based on 
distaste or disgust. Id. 

 
As in IOTA XI, the government may not punish, directly or indirectly, “those who 

scoffed at its goals of racial integration and gender neutrality, while permitting, even 
encouraging, conduct that would further the viewpoint expressed in the [government’s] 
goals and probably embraced by a majority of society as well.” 993 F.3d at 993. 

 
The parody is not legally obscene.2 By commenting, however distastefully, on a 

woman’s candidacy for Homecoming King, the parody “expressed opinions about 
matters of public concern” and is therefore not obscene. Dworkin, 867 F.2d at 1198. 

 
Nor is the parody harassment prohibited by Title IX. To qualify as harassment, 

conduct must be objectively severe and pervasive. The distribution of a single periodical 
to a campus of over 9000 students with over 1500 employees cannot reasonably be said 
to deprive students of “access to the educational opportunities or benefits provided by 
the school” or “have the systemic effect of denying” students “equal access to an 
educational program or activity.” Davis v. Monroe County Bd. of Educ., 526 U.S. 629, 
650, 652 (1999). Any construction of harassment law to the contrary would bring it into 

                                                      
1  The student running for Homecoming King became a limited purpose public figure by injecting 
herself into the public question whether a woman can be Homecoming King. Hustler Magazine 
v. Falwell applies to limited purpose public figures. Clyburn v. News World Comm., Inc., 705 F. 
Supp. 635, 643 (D.D.C. 1989). 

 
2  There is no apparent reason to believe the women depicted in the photograph are under 18. 
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clear conflict with the First Amendment. Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 
217 (3d Cir. 2001) (to show harassment, “it is certainly not enough that the speech is 
merely offensive to some listener”). 

 
OCR cannot investigate this incident or take action against CSUSM due to the 

content of The Koala parody. Especially in the academic context, the mere fact of 
investigation chills protected speech. See Sweezy v. New Hampshire, 354 U.S. 234, 250 
(1957). The academy is a bastion for freedom of speech. Rodriguez v. Maricopa County 
Comm. Coll. Dist., 605 F.3d 703, 708-09 (9th Cir. 2010). The chilling of unorthodox 
speech violates essential principles of academic freedom. Id. at 709. History teaches that 
the first victim of censorship is never the last. “Free speech has been a powerful force 
for the spread of equality under the law; we must not squelch that freedom because it 
may also be harnessed by those who promote retrograde or unattractive ways of 
thought.” Id. at 709-10. 

 
This is not a case of “racial insults or sexual advances directed at particular 

individuals.” Id. at 710. The Koala is “pure speech … the effective equivalent of standing 
on a soap box in a campus quadrangle and speaking to all within earshot.” Id. Any 
“offensive quality was based entirely on [its] meaning, and not on any conduct or 
implicit threat of conduct that [it] contained.” Id. As a result, it is protected speech. 

 
Of course, officials may express their own opinions about The Koala. The 

function of education “is to stimulate thought, to explore ideas, to engender intellectual 
exchanges. Bad ideas should be countered with good ones, not banned by the courts.” 
Monteiro v. Tempe Union High Sch. Dist., 158 F.3d 1022, 1032 (9th Cir. 1998). Thank you 
for reading this letter. Please contact me if you have any questions. 

  

Sincerely, 

 
David Blair-Loy 
Legal Director 
 
cc: Arthur Zeidman, Regional Director, San Francisco Office, Office for Civil Rights 

Karen S. Haynes, President, CSUSM 
Eloise Stiglitz, Vice President for Student Affairs, CSUSM 
Gregory Toya, Associate Dean of Students, CSUSM 
Bridget Blanshan, Dean of Students, CSUSM 
Will Creeley, Director of Legal and Public Advocacy, FIRE 


