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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

 
 
JOSEPH M. CORLETT, an individual  
 
  Plaintiff,      Case No. 2:13-cv-11145  
 
v.         Honorable Patrick J. Duggan 
 
OAKLAND UNIVERSITY BOARD    Magistrate Judge Paul J. Komives 
OF TRUSTEES, in its official capacity;  
GARY RUSSI, individually and in his  
Official capacity as the President of Oakland 
University; and MARY BETH SNYDER,  
Individually and in her official capacity as  
Vice President for Student Affairs and Enrollment 
Management of Oakland University  
  
  Defendants.  
 
_____________________________________________________________________________/ 

 
 

MOTION TO DISMISS PLAINTIFF’S COMPLAINT 
PURSUANT TO FED. R. CIV. P. 12(b)(6) 

 

Defendants Oakland University Board of Trustees, Gary Russi and Mary Beth Snyder 

move to dismiss Plaintiff’s complaint pursuant to Fed. R. Civ. P. 12(b)(6) for the following 

reasons:  
1. Plaintiff Joseph Corlett (“Corlett”) claims that Defendants violated his rights to 

freedom of expression and due process by taking certain measures after he submitted a project in 

an English course in which he described the instructor as “stacked,” depicted her as the object of 

his sexual urges, compared her with an oversexed caricature from a television sitcom, and 

dismissed any concerns about his wife discovering what he had written.  

2:13-cv-11145-PJD-PJK   Doc # 12   Filed 04/30/13   Pg 1 of 25    Pg ID 87



 

 2 
12470850.1 

2. Corlett’s Complaint includes five counts.  A review of those counts, however, 

reveals that they all advance essentially the same theory: that Defendants’ conduct violated 

Corlett’s rights under the First Amendment. 

3. The facts pled in Corlett’s Complaint, however, make clear that the speech in 

question was “curricular speech.”  Under the curricular speech doctrine, the slim protection 

afforded to Corlett’s speech was negated because Defendants had legitimate educational and 

pedagogical bases for restricting and punishing that speech.   

4. As a matter of law, Corlett has therefore failed to state a claim upon which relief 

can be granted. 

5. In addition, as a matter of law Corlett’s claims against the individual Defendants 

are barred by the qualified immunity doctrine.  

In support of this Motion, Defendants rely on the attached Brief in Support of Motion to 

Dismiss. 

Pursuant to E.D. Mich. L.R. 7.1, on April 29, 2013 counsel for Defendants contacted 

counsel for Plaintiffs and explained the nature of this Motion and its legal basis.  Defendants did 

not obtain concurrence in the relief sought. 

WHEREFORE, Defendants request that the Court grant their Motion. 
 
Dated: April 30, 2013    Respectfully submitted, 

       
      By: /s/Leonard M. Niehoff   
      Leonard M. Niehoff (P36695) 
                    Sean F. Crotty (P64987) 
      Honigman Miller Schwartz and Cohn LLP 
      130 S. First Street   

4th Floor   
      Ann Arbor, MI 48104   
      Phone: 734-418-4246  
      lniehoff@honigman.com  
      scrotty@honigman.com  
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INTRODUCTION 
 

 Plaintiff claims that Defendants violated his rights to freedom of expression and due 

process by taking certain measures after he submitted a project in an English course in which he 

described the instructor as “stacked,” depicted her as the object of his sexual urges, compared her 

with an oversexed caricature from a television sitcom, and dismissed any concerns about his wife 

discovering what he had written.  Under the well-settled curricular speech doctrine, Plaintiff has 

no claim.  Indeed, Plaintiff’s claim defies common sense, as it would transform every student 

disagreement with a university’s judgment on his or her coursework into a federal lawsuit.  

Plaintiff’s meritless Complaint should be dismissed now, without delay, and with prejudice. 

STATEMENT OF FACTS 

I. The 12(b)(6) Context 

 Defendants move to dismiss this case pursuant to Fed. R. Civ. P. 12(b)(6).  For purposes 

of a motion brought under that rule, the court looks to the factual allegations of the complaint, 

although it can also consider documents referenced in and exhibits attached to the complaint.  

See Greenberg v. Life Ins. Co. of Virginia, 177 F.3d 507, 514 (6th Cir. 1999); Nieman v. NLO, 

Inc., 108 F.3d 1546, 1554 (6th Cir. 1997); Estate of Lacko v. Mercy Hosp., Cadillac, 829 F. Supp. 

2d 543, 547-548 (E.D. Mich. 2011).  Where a complaint refers to a document, and the document 

is central to the plaintiff’s claim, it is appropriate in a 12(b)(6) context for the defendant to attach 

the entire document to a motion to dismiss for the court’s consideration.  See, e.g., Greenberg, 

supra (where plaintiffs referred to insurance policies in their complaint, defendant could provide 

copies of those policies in their entirety as part of its Rule 12(b)(6) motion without converting it 

into a Rule 56 motion). 
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The following recitation of facts is based on the complaint, documents to which it refers, 

and the exhibits attached to it.  For purposes of this Motion only, Defendants assume that these 

facts are true. 

II. The Facts Reflected in the Complaint and Related Documents 

 Plaintiff Joseph Corlett (“Corlett”) is an adult male who came to the college environment 

after decades of working in the construction industry.  Complaint (“Cmp.”) ¶ 12-15.  After 

receiving an associate degree from Oakland Community College in 2010, Corlett decided to 

enroll in the fall of 2011 as a student at Oakland University (“the University”).  Cmp. ¶ 16.  His 

course elections that term included English 380: Advanced Critical Writing, which was taught by 

lecturer Pamela Mitzelfeld.  Cmp. ¶ 17. 

Corlett received a syllabus that set forth the requirements for English 380 (Cmp. ¶ 18 and 

Cmp. Ex. A) and that directed attention to the student catalog and its policy against plagiarism.  

Id. at 1.  It should be noted that this catalog also alerts students to a variety of other university 

policies, including the obvious principle that “[t]he evaluation of academic work is the 

prerogative of the instructor” and the equally obvious principle that sexually discriminatory 

conduct is prohibited on the University campus: “University policy prohibits illegal 

discrimination.  Discriminatory conduct or discriminatory harassment is behavior, including but 

not limited to sexual advances or requests for sexual favors, and any written behavior, including 

pictorial illustrations, graffiti or written material, that stigmatizes or victimizes an individual on 

the basis of [sex and other categories protected by law].”1  In the same vein, the University’s 

                                                 
1   The entire online version of the undergraduate student catalog can be viewed here: 

http://catalog.oakland.edu/content.php?catoid=11&navoid=483  The first quotation appears 
under the heading “Final Course Grade” and the second under the heading “Concerns About 
Illegal Discrimination or Harassment.”  As the policies of a governmental body, these statements 
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Administrative Policies and Procedures make clear that discrimination is prohibited, and notes 

that sexual harassment includes “conduct of a sexual nature that has the purpose or effect of 

unreasonably interfering with an individual’s work, academic performance, or use of University 

services, or which creates an intimidating, hostile or offensive working, educational or service 

environment.  Examples of sexual harassment include … unwelcome: sexual propositions [and] 

sexually graphic comments about a person’s body …”2      

The syllabus also made clear that students were required to maintain a “Writer’s 

Daybook” (“Daybook”), which would account for a substantial part of their final grade.  Cmp. 

Exhibit A at 3.  Mitzelfeld separately provided her students with detailed instructions about the 

Daybook.  Cmp. ¶ 24 and Cmp. Ex. E).  In sum, the Daybook project required the student to 

make dated and ongoing entries into a small notebook that incorporated discussions of 

vocabulary and readings, as well as observations and creative entries.  Id.  Corlett understood 

that Mitzelfeld would retrieve and review the Daybooks at several points during the term.  Id. 

Corlett’s writing in English 380 gravitated toward the sexual and profane.  For example, 

his class papers included references to “boobs,” cleavage, his appreciation of the “Girls Gone 

Wild” videos, his enjoyment of watching pole dancing, his ogling of a “well-endowed young 

woman” pumping gas, a neighbor’s inadvertent exposure of her “large perfectly maintained 

former Miss Michigan breasts,” pornography, adult films, penis enhancement products, and his 

                                                                                                                                                             
are “legislative facts” that this Court is free to consider in this context, just as it would any other 
laws, statutes, or regulations.  See Advisory Committee Note, subdivision (a), Fed. R. Evid. 201.   

2 The entire online version of this policy can be viewed here: 
http://www.oakland.edu/policies/710/    Again, this policy is a legislative fact that this Court is 
free to consider in this 12(b)(6) context.  See footnote 1. 
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flirtations with a woman karaoke singer who repeatedly belted out the chorus “fuck you.”  See 

Cmp. Exs. C, D, and E.  Corlett received favorable grades on these assignments.  Id.3    

Corlett’s Daybook entries, however, shifted his focus from the ogling of neighbors, 

strangers, strippers, amateur video models, and pornography stars to the ogling of Mitzelfeld—

who he knew would read what he had written.   Thus, in September of 2011, Corlett composed 

two entries in his Daybook under the heading “Hot for Teacher” that targeted Mitzelfeld and 

expressed his sexual attraction toward her.  Cmp. ¶¶ 29-30.  Mitzelfeld became aware of the 

entries in November of 2011, when she collected Colett’s Daybook.  Id. at 31.   

The first entry (Cmp. Ex. F), begins with Corlett describing various teachers to whom he 

has felt sexually attracted in the past, including a different college-level English instructor who 

he claims allowed her shirt to come unzipped and exposed her panties in class one day.  Cmp. 

Ex. F at 3.  He proceeds: 

Then there’s Ms. Mitzelfeld.  English 380.  She walks in and I say to myself 
“Drop, motherfucker, drop.”  Kee-Rist, I’ll never learn a thing.  Tall, blond, 
stacked, skirt, heels, fingernails, smart, articulate, smile.  I’m toast but I stay.  I’ll 
fuck up my whole Tuesday-Thursday class thing if I drop.  I’ll search for 
something unattractive about her.  No luck yet.  Shit. 
 
I’m in the student lounge an hour before class and slightly caffeinated.  I’ve had a 
few worries lately, the first that Lynn Anne, my wife, would read this.  But now I 
don’t care.  I suppose my fear is a good sign that I’m writing honestly. 
 
The second worry was re-reading what I’ve previously written while drinking.  
It’s not as bad as I thought and I’m determined to keep the no-page-tear-out rule.  
I swear too much when I drink. 
 

                                                 
3 The Complaint alleges that Corlett was told, in response to a question, that no “topics 

were restricted or prohibited” for purposes of the writing assignments.  Cmp. ¶ 27.  Indeed, as 
the previously recited history indicates, Corlett was permitted to indulge his proclivity for 
writing on sexual topics.  This, however, is a different matter entirely from whether it was 
permissible for Corlett to target his instructor in a sexually explicit way.  Sexual harassment and 
intimidation are no more “topics” than are threats, plagiarism, extortion, blackmail, or other 
forms of verbal conduct.   
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SPACE FOR YOU TO WRITE STUFF Ļ 
 
[here Corlett provided a blank space provided for Mitzelfeld to respond] 
 

Cmp. Ex. F at 3-4.  The second entry (Cmp. Ex. G), begins by posing what Corlett describes as 

“the eternal male question”: which of the two characters on the television show “Gilligan’s 

Island” attracts a man more—Ginger, “the glamorous actress,” or Maryanne, “the buxom farm 

girl.”  Id. at 1.  He confesses that he’s “always been a Ginger man” himself and then notes that 

“Mrs. Mitzelfeld is my Ginger.”  Cmp. Ex. G at 1.4 

After reviewing Corlett’s entries, Mitzelfeld expressed concern to the University 

administration, who in turn contacted Corlett.  Cmp. ¶¶ 32-34.  Corlett was removed from 

Mitzelfeld’s class and was provided notice that his conduct may have run afoul of a university 

policy that prohibits any member of the campus community from “intimidate[ing], harass[ing], 

threaten[ing] or assault[ing]” another.  Cmp. ¶¶ 34-40, 46.  The University Conduct Committee 

heard factual evidence on the matter and concluded that Corlett had, indeed, violated this policy.  

                                                 
4 Corlett attached only selected portions of the Daybook to the Complaint.  A review of 

the entire document, however, provides additional context and background.  For example, an 
early entry explains that Corlett would periodically include drawings in the margins to show how 
much he had been drinking when he wrote the corresponding entry.  The image next to the first 
“Hot for Teacher” entry suggests he had been drinking when he wrote it.  Another entry suggests 
that a much younger female student was troubled that Corlett had placed an unwelcome call to 
her at home.  A later entry details how Corlett “sleep[s] nude, [but] only feel[s] naked without 
[his] gun on the nightstand.”  And, ironically, after the “Hot for Teacher” entries Corlett included 
a faux response from Mitzelfeld in which she condemned his writing as “completely 
inappropriate” and threatened to notify the Dean.  The Daybook is attached as Exhibit A in the 
event the Court wishes to consider the document in full.  As noted in section I above, the 
production of an entire document that is central to the Complaint is appropriate in a 12(b)(6) 
context.  It should be noted that Defendants have redacted a small number of entries in the 
Daybook.  We have redacted what appear to be the telephone numbers of third parties from the 
Daybook.  Also, in the Daybook pages attached to the Complaint, Corlett redacted some 
sexually-oriented references to a family member and we have preserved those redactions.  Again, 
there is some irony at work here, because in retrospect Corlett apparently recognized that some 
of the things he wrote about a family member were inappropriate, potentially offensive, and 
therefore subject to restriction, even though he persists in his view that Mitzelfeld should have 
accepted such remarks without objection.   
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Cmp. Ex. L.  A variety of sanctions were imposed as a result, including a directive to receive 

counseling around sensitivity issues.  Id.5   

Corlett appealed.  Cmp. Ex. M.  On March 5, 2012, Mary Beth Snyder, University Vice 

President for Student Affairs and Enrollment Management, sent Corlett a lengthy letter 

explaining her conclusion that the appeal was without merit.  Cmp. Ex. N.  More than a year 

later, on March 15, 2013, Corlett filed this lawsuit. 

In sum, Corlett’s lawsuit presents these questions: Does a student have a First 

Amendment right to submit a paper to his English instructor where he comments on how 

“stacked” she is, proclaims his sexual attraction to her, compares her to a television sitcom 

character who he finds alluring, and dismisses his worries that his wife might discover his lusts?  

And, if a student engages in such obviously inappropriate and offensive conduct, are the 

instructor and the university powerless to do anything about it?  As the saying goes, to ask these 

questions is to answer them.6     

ARGUMENT 

I. The 12(b)(6) Standard7 

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the legal 

sufficiency of the complaint.  RMI Titanium Co. v. Westinghouse Elec. Corp., 78 F.3d 1125, 

1134 (6th Cir.1996).  Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a 

                                                 
5 To the best of Defendants’ knowledge, Corlett—thoroughly unrepentant for his 

offensive and inappropriate remarks to his instructor—has failed to undergo any such 
counseling. 

6 Frederick Douglas correspondence to Thurlow Weed, December 1, 1845 (“To ask the 
question is to answer it”). 

7 The recitation of the 12(b)(6) standard that follows is taken almost verbatim from this 
Court’s opinion in Simkins-Ways v. Fidelity Bank, 2013 WL 639185 (E.D. Mich. 2013) (Duggan, 
J.). 
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“short and plain statement of the claim showing that the pleader is entitled to relief.”  To survive 

a motion to dismiss, a complaint need not contain “detailed factual allegations,” but it must 

contain more than “labels and conclusions” or “a formulaic recitation of the elements of a cause 

of action.”  Bell Atlantic Corp. v. Twombly, 550 U.S. 555, 570 (2007).  A complaint does not 

“suffice if it tenders ‘naked assertions' devoid of ‘further factual enhancement.’”  Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 557).  As the Supreme Court 

provided in Iqbal and Twombly, “[t]o survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’“ 

 Id (quoting Twombly, 550 U.S. at 570).   

“A claim has facial plausibility when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” 

 Id (citing Twombly, 550 U.S. at 556).  The plausibility standard “does not impose a probability 

requirement at the pleading stage; it simply calls for enough facts to raise a reasonable 

expectation that discovery will reveal evidence of illegal [conduct].”  Twombly, 550 U.S. at 556.  

In deciding whether the plaintiff has set forth a “plausible” claim, the court must accept the 

factual allegations in the complaint as true.  Id.; see also Erickson v. Pardus, 551 U.S. 89, 94 

(2007).  This presumption, however, is not applicable to legal conclusions.  Iqbal, 556 U.S. at 

668.  Therefore, “[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.”  Id (citing Twombly, 550 U.S. at 555). 

 
II. Plaintiff Has No Claim Under the First Amendment 

Corlett’s Complaint includes five counts.  A review of those counts, however, reveals that 

they all advance essentially the same theory.  Count I (“First Amendment Retaliation”) and 

Count IV (“Violation of Plaintiff Corlett’s First Amendment Right to Freedom of Expression 
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through Viewpoint Discrimination”) are plainly redundant.  Count II (“Fourteenth Amendment 

Equal Protection”) adds nothing to I and IV because it also turns on the allegation that 

Defendants unlawfully deprived Corlett of his “fundamental right to free speech.”   Cmp. ¶ 85.     

Count III (“Violation of Plaintiff Corlett’s Right to Freedom of Expression and Due 

Process of Law”) seeks to add two ideas to Corlett’s theory: (a) that the University’s action was 

unconstitutional because it was based on a vague standard and (b) that Corlett was thereby 

deprived of due process.  And Corlett’s final claim—Count V (“Violation of Plaintiff Corlett’s 

First Amendment Right to Freedom of Expression Through Overbreadth”)—tosses in the 

argument that the standard the University applied to Corlett’s conduct was unconstitutionally 

overbroad. 

Across these counts, the Complaint suffers from a failure to understand a basic principle 

of First Amendment law: the protection afforded to speech varies significantly depending on 

context.  For example, the First Amendment provides broad protection to speech made by a 

private citizen in the context of a traditional public forum—like a park, square, or sidewalk—but 

little or no protection to a public employee’s speech on a work-related topic made in the context 

of his or her employment.8  Corlett appears to believe that his speech occurred in a context in 

which the First Amendment affords him substantial protection.  He is mistaken. 

The facts pled in Corlett’s Complaint make absolutely and unmistakably clear that the 

speech at issue here was curricular speech.  Under the curricular speech doctrine, Corlett’s 

Daybook entries were entitled to very little protection.  And, under this doctrine, the slim 

protection afforded them was negated if the University had any legitimate educational or 
                                                 

8 Compare Perry Education Association v. Perry Local Educator’s Association, 460 U.S. 
37, 45 (1983) (discussing limitations on government restrictions on free speech in public forums) 
with Garcetti v. Ceballos, 547 U.S. 410 (2006) (recognizing a public employer’s expansive 
authority to control the work-related speech of its employees). 
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pedagogical basis for restricting or punishing the speech.  Under the facts pled in the Complaint, 

the University clearly had such a basis; indeed, it had an abundance of bases.  

  The curricular speech doctrine was discussed in the recent Sixth Circuit case of Ward v. 

Polite, 667 F.3d 727 (6th Cir. 2012).  In that case, Julea Ward was a student enrolled in a 

graduate-level counseling-degree program at Eastern Michigan University (“EMU”).  EMU 

expelled Ward from the program after she refused to counsel a gay client as part of a practicum 

because she believed that her faith prohibited her from affirming same-sex relationships.  Ward 

sued, alleging a violation of her right to freedom of expression under the First Amendment. 

The Sixth Circuit described the curricular speech doctrine and the substantial discretion it 

affords to public educational institutions: 

[G]overnmental bodies, including public high schools and universities, have 
considerable authority to control their own speech.  Foremost among a school’s 
speech is its selection and implementation of a curriculum—the lessons students 
need to understand and the best way to impart those lessons—and public schools 
have broad discretion in making these choices. 
 

* 
Public educators may limit ‘student speech in school-sponsored expressive 
activities so long as their actions are reasonably related to legitimate pedagogical 
concerns.’  [Citing Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988)] 
 

* 
The Hazelwood test, it is true, arose in the context of speech by high school 
students, not speech by college or graduate students.  But for the same reason this 
test works for students who have not yet entered high school, it works for students 
who have graduated from high school.  The key word is student.  Hazelwood 
respects the latitude educational institutions—at any level—must have ‘to further 
legitimate curricular objectives.  All educators must be able to assure that 
participants learn whatever lessons the activity is designed to teach.’  Just as a 
junior high school English teacher may fail a student who opts to express her 
thoughts about a once-endangered species, say a platypus, in an essay about A 
Tale of Two Cities, so a law professor may fail a student who opts to express her 
views about Salvador Dali and the fourth dimension in a torts exam.  That the 
First Amendment protects speech in the public square does not mean it gives 
students the right to express themselves however, whenever and whatever they 
wish on school assignments or exams.  ‘A school need not tolerate student speech 
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that is inconsistent with its basic educational mission.’  Hazelwood, 484 U.S. at 
266. 
 

Ward, 667 F.3d at 732, 733 (citations omitted).9  Many courts have joined the Sixth Circuit in 

applying Hazelwood to curricular speech in the university setting.10 

 The Sixth Circuit decision in Curry v. Hensiner, 513 F.3d 570 (6th Cir. 2008) is also 

instructive.  In that case, an elementary school student participated in a curricular exercise called 

“Classroom City.”  The exercise culminated in an event where students “sold” products they had 

manufactured in exchange for faux money.  Student Joel Curry decided to make Christmas tree 

ornaments in the shape of candy canes out of pipe cleaners and beads.  As required, Joel 

submitted his product for a “market survey” to determine interest and to guide his “inventory.”  

 On the day of the event, however, Joel attached cards to the ornaments that explained 

how candy canes could be understood as symbols of the Christian faith (for example, noting that 

                                                 
9 In Ward, the Sixth Circuit reversed the District Court’s grant of summary judgment and 

remanded the case to the District Court for reasons that have no application to this case.  Ward 
claimed that EMU’s treatment of her was not related to its pedagogical objectives but was a 
pretext for discrimination against her religious views.  The Sixth Circuit concluded that a fact 
issue existed with respect to that claim.   

10 See, e.g., Axson-Flynn v. Johnson, 356 F.3d 1277, 1289 (10th Cir. 2004) (“[W]e hold 
that the Hazelwood framework is applicable in a university setting for speech that occurs in a 
classroom as part of a class curriculum”);  Brown v. Li, 308 F.3d 939, 951 (9th Cir. 2002) 
(applying Hazelwood to uphold a university’s disapproval of a graduate student’s dissertation 
because of critical statements he made within its acknowledgments section, and noting that “[t]o 
the extent that the Supreme Court has addressed the difference between a university’s regulation 
of curricular speech and a primary or secondary school’s regulation of curricular speech, it has 
implied that a university’s control may be broader”);  Winkle v. Ruggieri, 2013 WL 23016 (S.D. 
Ohio, 2013) (applying Hazelwood and Ward in denying the plaintiff student’s motion for 
injunctive relief from an adverse decision by a credential review board based upon comments the 
student made in a curricular setting);  Heenan v. Rhodes, 757 F.Supp.2d 1229 (M.D. Ala. 2010) 
(applying Hazelwood in upholding the expulsion of the plaintiff student from a nursing program 
and rejecting her attempted First Amendment retaliation claim based on speech that touched on 
matters of pedagogical and curricular concern); O’Neal v. Falcon, 668 F.Supp.2d 979 (W.D. 
Tex. 2009) (applying Hazelwood and Curry, discussed infra, in disposing of plaintiff college 
student’s claim that her First Amendment rights had been violated by restrictions that were 
imposed on her ability to discuss abortion in a curricular context).   
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the stripes “remind us of Jesus’ suffering”).  The instructors supervising the exercise raised 

questions as to whether Joel could sell “religious items” as part of Classroom City.  The issue 

found its way to the principal and assistant superintendent of schools; they conferred and decided 

that the card might offend other students and their parents; and, as a result, they prohibited Joel 

from including the cards with the ornaments he sold.  A lawsuit followed, alleging that this 

decision violated Joel’s First Amendment rights. 

 As in Ward, the Sixth Circuit in Curry recognized the broad deference afforded to 

educational institutions with respect to curricular speech: 

“It is only when the decision to censor … student expression has no valid 
educational purpose that the First Amendment is so directly and sharply 
implicated as to require judicial intervention to protect students’ constitutional 
rights.”  Hazelwood, 484 U.S. at 273, 108 S. Ct. 562 (citation omitted).  
Hazelwood does not require us to balance the gravity of the school’s educational 
purpose against Joel’s First Amendment right to free speech; only that the 
educational purpose behind the speech suppression be valid … The school’s 
desire to avoid having its curricular event offend other children or their parents, 
and to avoid subjecting young children to an unsolicited religious promotional 
message that might conflict with what they are taught at home qualifies as a valid 
educational purpose. 
   

* 
Notably, we are not called upon to evaluate whether the principal made the best 
decision in disallowing the card.  “[A] federal court is obviously not the ideal 
body to try to answer such a question.”  Instead, we hold only that the principal’s 
determination that the religious card should not be permitted was the product of 
her reasonable evaluation of legitimate pedagogical concerns, and fell within her 
discretion as a school administrator and therefore did not violate any right Joel 
enjoyed under the First Amendment. 
 

Curry, 513 F.3d at 580.11  See also Poling v. Murphy, 872 F.2d 757, 762 (6th Cir. 1989) (holding 

that (a) whether the actions of school officials are reasonably related to legitimate pedagogical 

                                                 

11 In his Complaint, Corlett suggests that he thought his Daybook entries corresponded 
with the parameters of the assignment.  See Cmp. ¶¶ 27-30.  Curry disposes of this argument: 
“Plaintiff at oral argument emphasized that the written instructions distributed before the event 
did not preclude a religious product … The fact that student expression as part of a curricular 
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concerns is a question of law (762); (b) “[t]he universe of legitimate pedagogical concerns is by 

no means limited to the academic” (Id.); and (c) “[c]ivility is a legitimate pedagogical concern” 

(758)) and Settle v. Dickson School Board, 53 F.3d 152, 155-56 (6th Cir. 1995) (“[T]eachers, like 

judges, must daily decide which arguments are relevant, which computations are correct, which 

analogies are good or bad, and when it is time to stop writing or talking … [T]eachers, like 

judges, must direct the content of speech.”). 

 This Sixth Circuit precedent disposes of Corlett’s claim.  As the Complaint alleges, 

Corlett’s speech occurred in a curricular context.  The First Amendment therefore prohibited 

Defendants from taking action based on that speech only if there was absolutely no valid 

educational basis for doing so—or, as the cases also frame it, only if there was absolutely no 

legitimate pedagogical concern at stake.  This presents a question of law, and one as to which a 

federal court should be loath to second-guess the judgment of an institution of higher education.  

As the United States Supreme Court declared in Regents of the University of Michigan v. Ewing, 

474 U.S. 214, 226 (1985), federal courts are ill-suited “to evaluate the substance of the multitude 

of academic decisions that are made daily by faculty members of public educational institutions.”  

See also Poling, 872 F.2d at 762 (“for all we know there may in fact have been an overreaction 

[on the part of school officials].  But a federal court is obviously not the ideal body to try to 

answer such a question.”). 

 But there should be no temptation to second-guess here anyway, because Corlett’s case is 

not even a close one.  Serious educational concerns are clearly triggered when a student fails to 

recognize the monumental inappropriateness of directing a missive toward his instructor that 

describes her as “stacked,” depicts her as the object of his sexual urges, compares her with an 

                                                                                                                                                             
activity meets the stated parameters of an assignment does not insulate it from school 
regulation.”  Curry, 513 F.3d at 578.  
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oversexed caricature from a television sitcom, and casts to the wind his worries over his wife’s 

reaction to all of this.  Obviously, this is a glaring error in judgment that falls well within the 

prerogatives and discretion of the targeted faculty member to condemn.  But it is also an affront 

to the norms of an academic community that prohibits discriminatory, harassing, and 

intimidating conduct among and between its members, as reflected in the student handbook and 

in the University’s policies.12 

 Moreover, Corlett’s misconduct did not just trigger educational and pedagogical 

concerns; it triggered legal concerns.  An employer can be liable for the sexual harassment of its 

employees by non-employees.  See 29 CFR 1604.11(e) (“An employer may also be responsible 

for the acts of non-employees, with respect to sexual harassment of employees in the workplace, 

where the employer (or its agents or supervisory employees) knows or should have known of the 

conduct and fails to take immediate and appropriate corrective action”); Wheaton v. North 

Oakland Med. Ctr., 130 Fed. Appx. 773 (Table) (6th Cir. 2005) (same).  To avoid liability, an 

employer must take prompt and appropriate remedial action that is “reasonably calculated to end 

the harassment.”  See Hawkins v. Anheuser-Busch, Inc., 517 F.3d 321, 340 (6th Cir. 2008).  It is 

up to the employer, not the employee or the alleged harasser, to choose the remedial action that 

is reasonably calculated to end the harassment.  See, e.g., Blankenship v. Parke Care Centers, 

Inc., 123 F.3d 868, 874 (6th Cir. 1997) (modified on other grounds) (holding that “a harassment 

victim may not dictate an employer’s action against a [harassing] coworker.”) 

                                                 

12 In Ward, the Sixth Circuit observed that “it is a rare day when a student can exercise a 
First Amendment veto” over a school’s decision-making regarding the requirements around 
curricular speech.  Ward, 667 F.3d 734.  That is precisely what Corlett seeks to do: to exercise a 
one-person veto over the University’s judgment that discriminatory and harassing conduct like 
his is offensive and inappropriate in a curricular context. 

2:13-cv-11145-PJD-PJK   Doc # 12   Filed 04/30/13   Pg 19 of 25    Pg ID 105



 

 14 
12470850.1 

 For all these reasons, the curricular speech doctrine makes quick work of Corlett’s 

Complaint.  It summarily disposes of Counts I, II, and IV, all of which are based on the 

erroneous premise that Corlett had a First Amendment right to engage in the speech at issue: the 

well-settled law just discussed shows that he did not; these claims therefore fail.  Corlett tosses 

some additional ideas into Counts III and V in an effort to raise a legal issue that will keep this 

case alive, but that effort fails as well.  Those counts fare no better than the others. 

 Count III alleges that the University relied on a vague standard in disciplining Corlett and 

that he was thereby deprived of “his clearly established rights to freedom of speech and 

expression” in violation of his rights to freedom of speech and due process.  Corlett’s legal 

argument here is wrong for at least two reasons. 

 First, for the reasons discussed above, Corlett did not have any right—let alone a clearly 

established one—to engage in the speech at issue.  Therefore, the obligation to offer due process 

was not even triggered.  Indeed, if Corlett’s theory were correct, then every time an instructor 

took any adverse action with respect to a student’s written work—such as issuing an unfavorable 

grade, or deciding the paper failed to comply with the assignment, or asking for a re-write—the 

student would be able to sue in federal court if the instructor had not complied with the 

requirements of due process.13 

                                                 
13 Corlett has not raised a procedural due process claim and has not identified any valid 

right of which he was deprived without due process.  Nevertheless, it may be worth noting that 
Corlett received due process anyway.  As the allegations of the Complaint make clear, he was 
afforded notice and an opportunity to be heard before a committee of faculty and student 
representatives; he was informed of the results of that hearing in writing and was able to pursue 
an appeal; and each issue raised on appeal was addressed in a written determination affirming the 
committee’s decision.  See, e.g., Heike v. Guevara, No. 10-1728, 2013 WL 1092737 at *11-12 
(6th Cir. Mar. 18, 2013) (dismissing student-athlete’s due process challenge to the loss of her 
scholarship where she had notice that her scholarship would not be renewed, followed by a 
hearing where she could present evidence and make arguments); Jaber v. Wayne State Univ. Bd. 

2:13-cv-11145-PJD-PJK   Doc # 12   Filed 04/30/13   Pg 20 of 25    Pg ID 106



 

 15 
12470850.1 

 Second, again for the reasons discussed above, Corlett is mistaken in believing that in the 

curricular context the instructor or university must apply standards that meet the specificity 

requirements expected in other contexts.  To the contrary, an examination of the controlling 

cases shows that the educational and pedagogical reasons that the schools offered for their 

actions there were quite vague.  In Curry, the school was troubled by the potential 

“offensiveness” of the speech; in Poling, the school was worried about whether speech was 

sufficiently “civil” and respectful; in Hazelwood itself, the school was concerned that a 

publication in a school newspaper might infringe on “privacy.”  Outside of the curricular context, 

such standards might not be sufficiently specific to pass muster under the First Amendment; but, 

within that context, they are perfectly adequate.  Again, the implications of Corlett’s theory show 

that he cannot possibly be right: his argument would grant a civil rights claim to every student 

who thought that a teacher or school was insufficiently clear in their standards for coursework.14 

 This leaves Count V of the Complaint.  It is, by any measure, the strangest count in the 

Complaint, which may explain how it earned last place among the theories advanced.  As with 

the others, this theory is not just inconsistent with the law; it defies common sense. 

 Count V focuses on the University policy that prohibits members of the community from 

“initimidat[ing], harass[ing], threaten[ing], or assault[ing]” other members.  Cmp. ¶ 91.  The 

Complaint carefully and methodically acknowledges that all of the terms of this policy have 

distinct legal meanings—indeed, “long-established legal definitions.”  Id. at ¶¶ 94-98.  The 

Complaint thus demonstrates that, on its face, there is nothing legally problematic about the 

policy.   

                                                                                                                                                             
of Governors, 788 F. Supp. 2d 572, 576-578 (E.D. Mich. 2011) (dismissing plagiarizing 
student’s due process claim where he participated in a formal hearing and appeal process).  

14 See also the discussion of Curry in footnote 11, supra. 
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 The problem, according to Count V, is that the University applied the policy in an overly 

broad way by using it to punish Corlett’s speech.  Id. at ¶ 113 (“By maintaining this policy, and 

enforcing it against Plaintiff Corlett, Defendants have deprived him of his clearly established 

rights to freedom of speech and expression secured by the First and Fourteenth Amendments to 

the Constitution of the United States”).  This argument, however, is plainly wrong because, as 

with Corlett’s other theories, it ignores the unique context of student curricular speech. 

 As noted in connection with Count III, in the curricular context an institution need not 

articulate its concerns with exquisite narrowness.  Thus, for example, a school’s restriction of 

curricular speech based on its potential for “offensiveness” was upheld in Curry, even though 

that same standard might prove constitutionally troublesome in other contexts.  Indeed, Curry 

makes out the a fortiori case for dismissal of Corlett’s claim: if a school has legitimate 

pedagogical and educational reasons to worry about offensiveness when a child tries to explain 

why candy canes should remind us of Jesus Christ, then surely a university has legitimate 

pedagogical and education reasons to worry about offensiveness when an adult male tells his 

female instructor that she is “stacked,” that he finds her sexually attractive, that she reminds him 

of a television character he lusts after, and that he does not care whether his wife discovers his 

honest feelings.   

III. The Individual Defendants Are Immune from Suit 

For the reasons discussed above, Corlett’s lawsuit is wholly without merit.  It is therefore 

technically unnecessary for this Court to reach the issue of the qualified immunity of the 

individual defendants.  Nevertheless, in light of the doctrinal preference for raising the defense of 

qualified immunity early in civil rights litigation, the individual defendants bring the issue to this 

Court’s attention now. 
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In Curry, the Sixth Circuit summarized the steps in qualified immunity analysis this way: 

A claim of qualified immunity is ordinarily examined in two steps: “[f]irst, a court 
must consider whether the facts, viewed in the light most favorable to the 
plaintiff, ‘show the offic[ial’s] conduct violated a constitutional right,’” and, 
second, “the court must then decide ‘whether the right was clearly established.’”  
Solomon v. Auburn Hills Police Dep’t, 389 F.3d 167, 172 (6th Cir. 2004) (quoting 
Saucier v. Katz, 533 U.S. 194, 201, 121 S. Ct. 2151, 150 L.Ed.2d 272 (2001)).  
The Sixth Circuit has occasionally expanded that inquiry into a three-step 
sequential analysis [where] the third inquiry is ‘whether the plaintiff has alleged 
sufficient facts, and supported the allegations by sufficient evidence, to indicate 
that what the official allegedly did was objectively unreasonable in light of the 
clearly established rights.” 
 

Curry, 513 F.3d at 576.  In this case, the Court need proceed no further than the first step in the 

analysis, because nothing done by any Defendant in this case violated a constitutional right of the 

Plaintiff.  The individual Defendants are thus entitled to qualified immunity from Corlett’s 

baseless claims. 

CONCLUSION 

For approximately a year now, Joe Corlett has told a story to any media outlet that would 

listen to him.  In that narrative, Corlett is a student who engaged in constitutionally protected 

speech that Oakland University improperly punished.  Upon the filing of this lawsuit, his legal 

counsel joined him in the media conversation, issuing a press release, boldly declaring that this 

lawsuit “could very well teach $2.2 million lessons regarding constitutional rights to the 

administrators of Oakland University,” and ominously threatening that the individual Defendants 

might “be required to pay them out of their own pocketbooks.”15  Respectful of Corlett’s status 

as a former student, Defendants have largely refrained from commenting on the merits of his 

case until it was appropriate to do so in the proper forum.  That time has come. 

                                                 

15 See March 16, 2013 article in the Macomb Daily, which can be found here: 
http://www.macombdaily.com/article/20130316/NEWS01/130319618/man-banned-from-
oakland-university-files-2-2-million-suit-against-school#1   
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So, here is the narrative that actually corresponds to the controlling law and to the facts 

set forth in the Complaint itself:  This is not just a meritless case, but a frivolous one.  Indeed, it 

is an ill-conceived and abusive lawsuit based on an ill-conceived and abusive communication.  

Corlett had no First Amendment right to direct sexually offensive comments to his instructor as 

part of a writing assignment; in contrast, the instructor and the University had every right to 

respond to his grievous errors in judgment in whatever way they thought pedagogically and 

educationally reasonable.  This conclusion is supported by the curricular speech doctrine, which 

has been recognized and endorsed in controlling Sixth Circuit case law.  And, not incidentally, it 

is supported by common sense.  

Corlett’s Complaint should therefore be dismissed in its entirety and without further ado.  

Period.  End of story.  End of case.          

Dated: April 30, 2013    Respectfully submitted, 

       
      By: /s/Leonard M. Niehoff   
      Leonard M. Niehoff (P36695) 
                    Sean F. Crotty (P64987) 
      Honigman Miller Schwartz and Cohn LLP 
      130 S. First Street   

4th Floor   
      Ann Arbor, MI 48104   
      Phone: 734-418-4246  
      lniehoff@honigman.com  
      scrotty@honigman.com  
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