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Part lA  s  County of New York 
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People of the State of New York  Docket # A 4623 
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- against - 

Ella Solomon & Lenny Bruce, 

Defendants 

April 6, 1964 

100 Centre Street 
New York, New York 

Before:. 

Hon. John M. Murtagh 

Appear'ances 

Richard Kul', Esq. 
Asst. Dist. Atty. 
New York County 
for the. People 

Herbert Monte Levy, Esq. 
11 East 44 Street 
New York, New York 
for the defendant Solomon 

.Howard H. Squadron, Esq. 
32 East 57 Street 
New York, New York 
for the defendant Bruce 

Court Officer 
Bill Reich 

Court reporter 
Anthony Lackatas 

Charge: 1140A P.L. 



COURT OFFICER: Docket numbers 4623 and 4624, 
Ella Solomon and Lenny Bruce, charged with 1140A of 

the Penal Law. 

The defendant Lenny Bruce is represented by 

Howard H. Squadron, 32 East 57 Street, New York. 
Appearing for Mr. Squadron -- 

MR. ROGOVIN: Lawrence H. Rogovin of counsel 

for Mr. Squadron. 

,  COURT OFFICER: Defendant Ella Solomon is 

represented by Herbert Monte Levy, 11 Last 44 Street, 
New York, who also filed an appearance for Bruce. 

DO- you waive the reading of the charges and 

the defOdant's rights? 

ROGOVIN: Bruce waives the reading. 

COURT OFFICER: Lenny Bruce, you are charged 

with 1140A of the Penal Law in that on April 70  19640  
/0:15 P.M. to 11:20 P.M., at 152 Bleecker Street, in 

the County of New York, while acting together in con-

cert with Ella Solomon, the defendants, as owner, 

manager, producer, director, and agent, prepared, ad-

vertised -- 

MR. KUH: There have been corrections. 

THE COURT: Continue reading. Counsel can j  

conform their copies later. 

COURT OFFICER: You violated 1140A of the Penal 

law in that on April 7, 1964, 10:15 P.M. to 11:20 P.M. 



at 152 Bleecker Street, County of New York, while 

acting together in concert with Ella Solomon, the 

defendants as owner, manager, producer, director and 

agent, prepared, advertised, gave, directed, preSented 
and participated in an obscene, indecent, immoral and 

impure scene, tableau, incident, part and portion of 

a drama, play, exhibition, show and entertainment, 

which would tend to the corruotion of the morals.of 

youth and others. The defendants not participating 

perely. as actors, musicians, stage hands or spectators 

as will appear from the following circumstances.: the 
deponent says that at the aformentioned time and place 

it:6 defendant Bruce did perform before a paying aud-

ience of approximately fifty people, a lewd, indecent 

and obscene mnologue. This was in the presence of 

and 7/ith the consent of the defendant Ella Solomon, 

the defendant Solomon then being in charge of the 
premises. 

4)11 this-etharge: you have the right to communicate 

with friends or relatives by.  letter or telephone free 

of charge. You have the right to the aid of counsel 
at every stage of the proceedings and before there 

are any further proceedings you may have an adjourn-

ment to procure counsel. You may have a hearing in 

this court or waive the hearing and have a trial be-

fore a panel of one or three judges. 

,that do you wish to do?' 



MR. LEVY: May it please the Court, I request 

that this matter be put down for a preliminary hearing 

on April 23, 1964. There is another matter pending 

against the defendant Lenny Bruce and the husband of 

the defendant Ella Solomon -- Howard Solomon. I re- 

present Mr. Solcmon in that proceeding too. That 

came up in night court Friday and when that came up 

in night court Friday it was put into 2B erroneously 
for. trial. 

As I understand from Bentley Kassal, who appeared 

there, there was no plea taken. I ask that that matter 

be re•etransferred back here for April 23 for pleading 

and we can go on from there and consolidate the two cases. 

MR. ROGOVIN: The defendant Bruce joins in that 

request. 

M. KUE: If your Honor please, I have the papers 

in the prior case here involving Lenny Bruce. 

THE COURT: Against whom is that case? 

MR. KUH: Lenny Bruce and Howard L. Solomon, who 

is also the husband of the female defendant hero. The 

prior ease was the result of a Grand Jury action taken 

this past Friday and Bruce was arrested Friday night` 

on a Grand Jury warrant. The papers do show the case 

was adjourned, as Mr. Levy says, to part 2B for April 23rd. 

Might I tell this Court that I am further informed 

that originally, when Bruce appeared in New York at 



Mr. and Mrs. Solomon's cafe, it waszdvertised as a 

one week appearance, which was to end this past Sun-

day night. Bruce was arrested Friday night. I fur• 
ther understand that his engagement, after the arrest, 

was enztended another two weeks and the admission 
charge doubled. S urge this court  I am so informed. 
There may be an error and if the court finds it rele-
vant l I am sure the court will make inquiry. 

think if this court is to be respected and the 

appropriate police action taken at the direction of 

the Grand. Jury action, if the Grand Jury is to be re-
spected, it's important that the present case and the 
April 23rd case be advanced and the People are ready 
for trial in both and I ask both cases be put on for 
tomorrow for purposes of hearing, trial, or whatever 
is necessary. 

am further informed by a deputy inspector in 
the 11,3w York City Police Department, and the police 
officr, both of whom are familiar with the Bruce 
shows prior to the Grand Jury action, that the show 
that Bruce put on last night was substantially simi-

lar to the shows that led to the Grand Jury action.-
I suggest that unless these cases are advanced-, there 
is nothing to stop Mr. Bruce from continuing to com-
mit what appears to be, or at this point the Grand 
Jury has deemed to be crimes. I ask that one case 



be put on for tomorrow. 

THE COUkT: Any objections? 

MR. LEVY: Definitely, your Honor. 

MR. ROGOVIN: Yes. 

MR. LEVY: May I be heard? 

THE COUTI: Yes. 

MR. LEVY: Number one, I thought, until just now, 

that the defendant is presumed innocent until proven 

guilty and, it seems to me, that at the present times  

the presumption •Di that Mr. Bruce, and certainly Mrs. 

Solomon, are innocent of any crime. Moreover, •it is 
our contention that far from any aggravation of any 

crime being ccmMitted, that the police are interrupting 

not interrupting -- that's incorrect -- arresting 

constantly before performances in an effort to prevent 

performances Mr. Bruce performs, which are entirely 

extemporaneous. They are monologues. 

I am informed, reliably, that last night's per-

formance, on the basis of which Mr. Bruce was arrested, 

was entirely dissimilar to that of the date for which 

he •etas originally arrested, and I am further informed 
that last night's performance consisted almost entirely 

of reading a transcript from a 

THE COURT: You are going into the merits more 

than the People. 

MR. LEVY: I think this is relevant. 



THE COURT: Have I given any indication? 

MR. LEVY: No, except Mr. Kuh wasn't stopped. 
THE COURT: Someone starts and then another one 

goes on at great length. 

'MR. LEVY: I would say thist  too, strictly on 

the legal point. We have a right.to prepare for trial. 

We have a right to a preliminary hearing on this one. 

THE COURT: The district attorney is offering you 

a hearing tomorrow. 
MR. LEVY: We are not prepared for that hearing 

tomorrow. For one thing, there is Mr. Squadron, who 

is the attorney of record for Mr. Bruce, who happens 

to be engaged in the New York Supreme Court. .We want 

to bring those cases together. We want an opportunity 

to prepare. 

MR. HCGOVIN: Mr. Squadron will be out of town 

on business from April 10th to the twentieth. 

THE CCUhT: Are we to assume that this kind of 

thing is going to continue? The district attorney 

did touch on that slightly and I think -- this man 

has a record in another jurisdiction. 

MR. LEVY; He has three acquittals on this charge. 

THE COUT: I don't know whether there are acqlit- 

tals or not, but there are arrests, among other thiigs, 

the same kind of conduct  California. 



MR. LEVY: Your Honor 

THE COURT: Were they acquittals? 

MR. BRUCE: They were dropped with prejudice on two 

and  two dropped with prejudice. 

MR. ROGOVIN: They were dismissed and on one 

the defendant was acquitted. 

MR. LEVY: Your Honor, since we have touched 

upon the merits, I may say that allowing this kind 

of thing to go on -- I understand last night's per- 

formance consisted of reading the transcript of the 

California trial in which Mr. Bruce was acquitted. 

I would suggest that there is nothing in the law of 

New York to make the California trial, or the reading 

of its minutes, obscene. 

MR. KUH: May It please the Court, Mr. Levy, 

in one moment, says that the performances are mono- 

logues, are impromptu, and the other moment he speaks 

of a script. It's my understanding there was no script 

last night. It was a monologue, which had been true 

prior to action by the Grand Jury. I submit to this 

Court, that the People do not in any way wish to 
• 

deprive the defendant or counsel of adequate oppor- 

tunity to prepare. We are perfectly willing to let 

it go to the twenty-third, or a date in that vicinity, 

providing that we get some assurances that there will 

be no shows of this or similar character in the interim. 



The Court is mocked and the People are mocked and 

the community is mocked when the defendant can use 

his release on bail to continue engaging in similar 

criminal conduct. 

I have here, if i may read it briefly, a state- 

ment of Sir Patrick Divlin, Justice of the High Court 

of England, in which h,: indicates that bail is used 

in England to prevent a defend:.nt from repeating his 

criminal conduct. In Inglanu there is a presumption 

Of innocence, same as here, but there is also a pre. 

sumption -- the court, anu the Grand Jury as an arm 

of the court,.is entitled to some modicum of respect. 

I suggest we can't handle bail because that has been 

set upstairs. 

THE COURi:- I suu.est you set on a date for,a 

hearing and/or trial late this week or early next 

week, counselor. 

R. LEVY: Your Honor, i ask for the twenty-third. 

I frankly cannot prepare thf_s in this time. Mr. Squid- 

ron cannot. He is going to be out oZ town. Ha is en- 

gaged in a Supreme Court matter today. We have other 

engagements. This is tiLle consuming. I don't see wly 

this defendant has to be treated difCerently from otter 
defendants. Far from affronting the Grand Jury, we 
believe. that the action here has been stn affront to 

the constitutional right of free speech and these 

defendants re innocent. This is what our cunstitutLonal 



system is. Bail is not to be used to prevent a person 
from exercising the right to free speech. 

THE COUNT: The Court hasn't averted to bail. 

You are making a lovely speech. You are looking for 
an argument and you arc ;.ot getting it. 

MR. LEVY: kll righ.. The less arguments, the 
better. Nay we hey, the twenty-third on that for a 
preliminary hearing. 

MR. KUH: The People ask for tomorrow, April 9th 
or April 10th. 

THE COJ.d: I will put it down for the tenth: 
MR. LEVY: I have a court engagement. On Friday 

I have somebody coming in specially from Rhode Island 
to see me in the afternoon at one o'clock. 

COUld: I will ..ut it down for Monday, the 
thirteenth. 

MR. KUH: May I ask your Honor, at this time, 
to also advance the case of Lenny Bruce and Howard L. 
Solomon? 

THE COURT; Both are on for a hearing on the 
thirteenth. 

MR. KUH: Actually, triat case came through the 
Grand Jury, so there can't be a hearing._ 

MR. LEVY:  it be on for pleading? 
MR. KUH: It's now in Part 2B for April 23rd. 

I ask that it be advanced tc this part April 13th. 
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curt Rsporter 

THE COURT: Very good. 

MR. LEVY: May I as your Honor what that means? 

COUWP: All pur)oses. You can make any appli—

cation there. You can apply for a hearing Or anything 

else. 

MR. IWGOVIN: If your Honor please, I would agam 

respeCtfully make one laz:t requost. The Court is we.1 

aware that Mx. Squadron 4ill not be able to attend mat 

weeks 

THE COURT: April 11th. Ball continued. 

MR. ROGOVIN: If.  your Honor please, may I make 

One further comment for the record? 

THL COrZI: Yes. 

MR. ROCOVIN: Mr. truce has seen fit to retain 

Howard, Squadron to represent him and it is impossible 

for Mr. Sqiadron to represent him on the thirteenth. 

THE COURT: See if ne clan be here. The thirteenth. 

Bail continued. 

The above is a correct transcript 
of the minutes taken In this case 
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: Docket Noa. A-4406 and 
A-4407 

: Charge: Indecent Show 
(Adjournment) 
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s of the' Penal Law. .. 

(Adjournment) 
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Monday; April' 13, 1964 
100 Centre Strent, New York 13, N.Y. 

Before 

HONORABLE MANUEL A. GM Z, 
Criminal Court Judge 

Appearanoea: 

RICHARD KUH, ESQ., 
Aesistant Diatriot Attorney 
Fos the People 

EPHRAIM S. LONDON, ESQ., 
12ast 44th street, 
Now.York 17, N.Y., 
By MARTIN (}ARBUS, EN', of Coupeel, 
Attorney for Defendant Lenny Bruce 

ALLEN G: SCHWARTZ, ESQ., 
733 Third Avenue, New York, N.Y., 
Attorney for Defendant:, Ella Solomon and 

Howard L. Solomon 

Paul Shelkin, 
Official Court Reporter 



2 

PRESENT: 

HERBERT MONTE LEVY, ESQ., 
11 East 44th Street, New York,  

: BENTLEY HASSAL,,ESQ., 
295 Madison Avenue, New York, N.Y. 

HOWARD M. SQUADRON, ESQ. , 
32 East 57th Street, New York, N.Y., 
By LAWRENCE H. ROGOVIN, ESQ., of Counsel. 

COURT OFFICER REICH: Docket Nos. A-4406 and ?7, 

Lenny Bruce and Howard L. Solomon, charged with performing 

Indecent Show.  And Dooket Nos. A-4623 and f4, Ella 

Solomon and Lenny Bruce, charged with violating Section 

1140-a of the Penal Law. 

MR. SCHWARTZ: Allen G. Schwartz, 733 Third Avenue, 

New York 17, oounsel for Ella Solomon and Howard L. 

Solomon. 

MR. GARBO: My name is Martin Gerbus. I'm appearing 

on behalf of Ephraim London, L-o-n-d-o-n, and we will 

be substituted as attorneys for the defendant, Mr. Brune. 

His previous attorney is in court this morning.  I will 

request that he be withdrawn. 

MR. SCHWARTZ: May I also add that Mr. and Mrs. 

Solomon, both of their attorneys are present in court, 

and there in a substitution today. 

MR. LEVY: Herbert Monte, M-o-n-t-e, Levy, L-e-v-y; 



11 East 44th Street. This is Mr. Bentley Kassal, K-a-s- 

s-a-1.  We also respeotfully request to be allowed to 

withdraw. 

MR. ROGOVIN: My name is Lawrence H. Rogovin, of 

counsel to Howard M. Squadron, S-q-u-a-d-r-o-n; 32 East 

57th Street, New York 22.  That's in ref enoe to.Docket 

A-4624, and we also request leave to withdraw. 

MR. KUH: May it :please the Court 

THE COURT: Before we proceed, Mr. Kuh, is Counsel 

Levy here? 

MR. LEVY: yes, air. 

THE COURT:  You are no longer the attorney of record? 

MR. LRVY: Correct, sir; I withdraw. 

TOR COURT: You are relieved. 

MR. KUH: May it please the Court, before your Honor 

relieves counsel I should like to be heard. 

THR.COURT: Yes. 

MR. /SUE: This case was on after Mr. Bruoa's 

seoond arrest and after Mr. Solomon having been arrested, 

the second arrest for Mrs. Solomon for a similar per- 

formance. Last week, after the second arrest, when one 

case was on for the second time and -- advanced at least, 

and the other was on for the first time, Judge Murtagh, 

of this court advanced the earlier arrest from the. 23rd 
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until today !s date and ordered the later arrest also 

on today.' I have no objection to counsel being sub- 

stituted except in s'O'far as it may prevent defendants 

from proceeding today. 

Now, I think counsel who wen, here last week understood 

that actions were to be taken in both of these oases today. 

The People take the position that both oases should move 

ahead today. If new counsel is ready I have no problem 

.with their substitution.  If new counsel claims they 

can't be ready because of short notice, I would ask that 

prior -counsel not be relieved.1 

MR. GARBUS: Your Honor, I have previously spoken to 

Mr. HUh and I advised him that we would request an adjourn- 

ment. 

THE COURT: What is your name, sir? 

MR. GAREUS: My name is Martin Garbus. I tm appearing 

on behalf of Ephraim London who is counsel for Mr. Bruce 

at this time. i  ask that this vase go off to May 8. 

At the time that the case was previously on, the previous 

case was on April 23, and it was moved forward, as Mr. 

Kuh suggested,,because of the second arrest.  We, were 

retained last night. The case is somewhat unusual. 

It involves a "Charge of obscenity.  We will have to 

.prove at the time of his trial that what Mr. Bruoe said 



does not violate that are our contemporary community 

standar s. A trial of this type takes at leant three 

weeks.  The same charges for which Mr. :Ibuce was arrested 

were previously tried in a California court and he was 

acquitted.  The things that he read at this previous --

at the appearance for which he was arrested were the 

same things, as I said, that were the subject of his 

previous California prooeedings. Mr. Bruce has -- 

THE COURT: You're not trying to tell the Court 

that the statute of California is similar to the New York 

statute? 

MR. KUH: Counsel also fails to tell the Court he 

was conviated in Illinois. 

MR.GARBUS: Before We get into whether he was 

convicted or acquitted, I'd like to say that Mr. Bruce 

has been performing in this townfor eight years. 

THE COURT: Mr• Bruce what, sir? 

MR. GARBUS: Mr. Bruce has been performing in this 

town as an entertainer for eight years.  He is been at 

Town Hall: he 'a been at Carnegie Hall.  He 's known 'as out- 

standing in his field. Ioan't see any may how the D.A. 

can be PrejOiced by a delay to May 8. We cannot possibly 

prepare a case,of this magnitude in less than that. 

MR. KUH: May itplease 

MR. SCHWARTZ: May I be heard, your Honor, counsel 



for the Solomons? 

TH COURT: Yes. 

HR. SCHWARTZ: May I say this: To begin with, the 

case, ai I understand it, appears on the calendar today 

at the requent of the Listrict Attorney. May I say, 

secondly, that, 1 oame into this case only this week-end. 

I appear here for the first time for the Solomons. 

The Solomons have every penny in the world that they have, 

tied up in this cafe'. I understand that there were 50 .  

witnesses and so the complaint reads, that were present 

in the cafe on that night. 

Now, I urge your Honor that the oases are of tremend- 

ous importance, not only personally to the Solomons, but 

it's also of importance to the community, and it cannot 

be prepared and tried on the same day as counsel appears 

originally. 

And I'say this, that Mr. Bruce is not now appearing 

at the Cafe AU Go Go.  The case has been advanced to 

today because of Mr. Kuhts concern that there was a -

continuing violation of law, that that is not presently 

the fact, and that the case is of such great importance 

that it, requires preparation, and I ask your Honor please 

permit the substitution of counsel and to allow us a 

reasonable time to prepare this case. 



THE COURT: There is one thing that concerns me. 

If somebody given his word to someone it should have some 

meaning. Now, somebody apparently gave their word to 

Mr. Kuh that the matter would be disposed of today. 

MR: KUM No, your Honor. 

MR. SCHWARTZ: That's not in the record.  That's not 

in the record. 

MR. KUM No, what Judge Murtagh ordered, that the 

case be advanced to today, the first arrest, and that the 

second arrest be on today for all purposes, for some action 

in both cases today. 

Now, the earlier one was advanced because Mr. Bruce 

was continuing to appear and held in scorn the action 

of the Grand Jury. The first arrest was made on a warrant_ .  

issued after Grand Jury action. 

THR COURT: You have any objection, Mr. Kuh, if the 

performances have ceased, to an adjournment under the 

ciroumotancee? 

MR. KUH: 1  don't think, if it please your Honor, 

,the People are certainly not in a position of oeneorei 

and not in a position of stopping or starting performance©. 

ln the light, however, that Mr. Bruce, after the first 

arrest, performed on at leant three separate evenings, 

as we gather and as we have heard, substantially the same 



show that a Grand Jury .found was obscene, 1 - think that 

it is in Mr. BrUCOS interest, and certainly in the interest, 

of the People in thin community where a World isFair opens 

next week, that whether or not thin is an indecent show.  

be promptly adjudicated. 

MR. GAR3JS: Your Honor --' 

AR. SCHWARTZ: May 1? 

MR. KUH: With great respect -- excuse me for a moment; 

counsel, please. 

THE GJURT: Wait a minute, please, extend the courtesy. 

MR. MHz With great respect to counsel Z am familiar 

with the fact that the Court of Appeals in the Tropic of 

Cancer case indicated that expert testimony on the question 

of whether or notsomething is obscene will not, will not, 

should not be heard.  There is one issue in this case and 

one issue palely, and that is, is or are, each of three 

perforMances in which this defendant has been charged, 

with which he's been charged, indecent; that is a question 

for the Court to determine.  There is no right, no 

authority for the admiseion of expert testimony. The 

entire People's case  exouse me'd minute, Mr. Kassal. 

Mt. KABUL: Sorry. 

MR. KUHt The entire People's ease as to each of 

these charges will take whatever time it takes to either 

play or narrate the BrUce monologue'.  The defense, unless 
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they will claim that it wasn't Mr. Bruce but somebody who 

looked just like him that put on these performances, 

the defense's case will be legal argument to your Honor, 

Or to whoever the Court is, whether or not these are 

obscene. 

To hear talk of a three-week trial, to hear talk of 

extensive preparation, I am informed, and the People have 

subpoenaed for today, tapes that were made by the defense 

of each of these performances, so the defense has.avail-

able to it verbatim, precise language that Mr. Bruce 

used at eaoh of these performances.  At least I'm given 

to understand that is so.  So what takes thre" weeks to> 

prepare? 

Mr. London, if he is to be substituted m is certainly 

well versed in the law of obscenity in this land; and I 

know Mr. Schwartz from his training in the District 

Attorney's office is equally well versed .so I suggest 

that the People are ready to proceed today.  If counsel 

must have an adjournment, we have no objection to it going 

over until tomorrow. 

MR. SCHWARTZ: Your Honor, may I be heard? 

THR COURT: Yes, sir. 

MR. SCHWARTZ: May I be heard on this case? 

The Solomons, as I say, have every penny in the world 

9 
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that they awn tied up in this cafe.  This is their life, 

in in effeot. /They have assured me, and at my request have 

told me, that they will not have Mr. Bruce appear until 

thin case is disposed of, and there is no urgency to take 

these people out of the cafe, or out of the oaf(' tuoin'ees, 

for any other reason- than a continuing violation of law. 

I ask your Honor, please, in your discretion, to give 

you my word  Mr. Kuh has known me for years -- that Mr.' 

Bruce will not appear at the Cafe Au Go Go until this case 

is disposed of.' .I promise you that on the record, and 

I ask you your Honor to give me a chance to prepare this 

case. 

Allegedly there were 50 people in the premises.  There 

are oertainother -- there are certain other elements of 

the crime as to knowledge, as to whether they went out and 

procured, as to whether they advertised a show that could 

tend to corrupt the morals of youths. 

Iask your Honor to give us a chance to prepare all of 

the elements of this case, and you have my assurance Mr. 
:Bruce will not appear. 

TH2 COURT: I'il ask you one question, counsel: Are 

you going to go through a hearing?  Are you going to waive 
a hearing and go to a trial? 

MR. GARBUS: Your Honor, may I speak with reference 
to that? 
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THE COURT: Yes, surely. 

MR. GAMS:..  In a proceeding of this type I 

think we are entitled to have a Jury trial. t  As soon 

as there is an adjournment we will move to have a cer- 

tificate-issUed by the Supreme Court. 

May I say something else with respect to Mr. Kuhis 

Understanding of the law. It differs from mine. 

THE COURT: Are you attempting to have it trans- 

ferred from this court to the Supreme Court? 

MR. GARHUS: No, sir.  I will_ attempt to have this 

case, both of these cases, tried before s Jury, and I 

think that pursuant to Article 22 of the New York Criminal 

Court would have to move first before the New York 

Supreme Court. 

THE COURT: Yes. 

MR. KUH: May it please -- 

MR. GAHM: Before we go into that, Mr. Kuh, I'd 

like to discuss Mr. Kuhis understanding of the law 

because it differs from mine, and I think my understand- 

ing is correct.  The law with respect to the use of 

expert testimony, in the Supreme Court and the Court of 
Appeals, both have said that in a case of this sort 

expert testimony is required to determine what are 

the contemporary community standards of a community. 

The same type of language that Mr. Bruce used is found, 



as Mr. Bruce said, in books like Tropic of Cancer and 

other books that have been distributed in New York, and 

the question of whether these books offend the community 

or whether these books have a common understanding in 

the community is a question which is the mubject of expert 
testimony. 

MR. KM: May it please the Court, I won't prolong 

this, counsel mentions he wishes to make motions for a 

Jury trial.  His predecessor, or existing counsel in it, 

could have made such motions.  I point out to this Court 

that there is,a• history in these obscenity oases of such 

motions, none of which have been granted to the beat of 
my knowledge in the last two years. Within the last three 

months there have been some 16 or 17 motions made in the 

Supreme Court before at least three or four different 

Judges, all of. which have been denied. 

I certainly don't mean to deny counsellor's right to 

make a motion, but I think one can also move that it be 

transferred to the moon for trial, and that doesn't mean 

that it's a basis for adjournment. 

I have yesterday's Sunday Times here, and a big ad, 

Page 10 of the drama section, "Lenny BruceWe.-Alf.Go Go." 

I hear today that Mr. 3chwartz -- whose integrity I trust, 

and his predecessor counsel, Mr. Levy, I trust his 
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.integrity just as well, but they cannot control their 

client.  Their client has apparently let Mr. Levy go 

and now has Mr. Schwartz, and the day after tomorrow I 

might find Mr..X were counsel and Lenny Bruce were again. 

performing at the Cafe Au Go Go. 

ITUrthermore, I point out that 1 hear no representation 

from Lenny Brucefs counsel that he will not perform any-

place any more, and I believe apart from his performances 

at the Cafe Au Go Go there were performances advertised 

at a Village Theatre quite apart from the performances 

at the Cafe Au Go Go: 

Now, not hearing any statement from Mr. Bruce that he 

will discontinue these indecent performances, the People 

ask that both cases go on for trial today, or. if counsel 

must have more time to hear the tapes that are in their 

possession, wehave no objection to adjournment to tomorrow. 

MEL SCHWARTZ:2 Let me address myself to the ad for 

one moment, because that is very important.  The ads were 

placed in The New York Times before the deadline date. 

The ads ran but Mr. Bruce did not. Mr. - Bruce has not 

appeared once since this second arrest and he will not 

appear.; Those ads appeared Irwin Corey was there last 

night. He vas there the night before and next night. 

I am counsel, your Honor, and will try this case.. There 
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will be no substitution, and Mr. Bruce will not be at the 

cafe. 

THE COURT: It was pointed out that he was engaged 

somewhere else. 

MR. SCHWARTZ: What is that, your Honor, where? 

THE CJURT: There was a possibility of an engagement 

somewhere else. 

MR. KASSAL:  Two weeks ago, sir.  He appeared two 

weeks ago at the Village Theatre. HA  is not scheduled 

for any other 

MR. GARBUS: I resent the fact that Mr. Kuh has 
made 

MR. RUH: I heard no representation that he will not 

appear any place until this case has been tried, at least 

any place in New York State. 

MR. SCHWARTZ: How does that affect my client? 

MR. KUH: And produce an indecent show. 
MR. GARBUS: I resent the fact that Mr. Kuh tries to 

make as a dondition of this adjournment the fact that Mr. 

Bruce will or will not appear. 

MR. RUH: No, I don't 

MR. GARBUS: Mr. Bruce has not bean oonvioted.  There's 

merely been a complaint brought against Mr. Bruce. , The 

same complaint has been dismissed out in California. 

rms COURT: There's a big difference. . He's charged 
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on aninformation before the Criminal Court on a three-man 

Bench, so that 1 believe the Grand Jury handed down that 

information; is that correct? 

MR. KUH: They did, your Honor, and I want it clear, 

I wish to iliPose no conditionsi .As far as I am concerned' 

personally, as far as the Distriat Attorney's offioe is 

concerned, Mr. Bruce is a filen agent.  He 's presumed 

innocent.  However, if Mr. Bruce continues, as apparently 

he has done, to continue to  with the same sort of a 

show that the Grand Jury in this County, an arm of the 

Court in this County, has found indecent, then we urge 

that there be an early trial to determine whether or not 

it is indecent, and 1 am ready for trial today. 

Now, if Mr. Bruce wants a delay until May 8 or ".ay 

any day, then it seems to me he should be ready, and,he 

should volunteer and his counsel should urge upon the 

Court that it will not produce any sort of a show that.is 

an indecent show until the issue of indecency could be 

disposed of. :1 don't ask counsel to so stipulate; 

would be happier if counsel didn't so stipulate and we 

rent to trial today. 

MR. GAABUS: Again I resent Mr. Kuh's making this 

a oondition of the adjournment. Mr. Bruce has been 

appearing in this State for eight years. He 's appeared 

in Town Hall; he's appeared in Carnegie Hall. I don't 

15 



believe that as a conditton of this adjournmint he should 

be required to stop his performances. 

MR...KUH: The People are ready for trial, your Honor. 

THE COURT: May X ask this000unsel, who represents 

Mr.Bruce? You do, counsel? 

MR. GARBU3: No, Mr. Rphraim London; I'm appearing 

on his behalf. 

TER COURT: All right, we also have legal mechanics 

that we have to decide.  On one he's on a complaint and 

the other one he's charged with information.  Now, is 

it your intention, sir, to waive the hearing on the one 

where there is -- where he's charged in a complaint? 

MR. GARBUS: No. 

MR. SCWARTZ 
 No, sir. 

THE C0UUT: So that may I say this to you, that that 

being the case, judge Murtagh perhaps aoting in the best 

interests, put the two matters before the Court today, 

where properly. this one should be in Part 2-B where it 

belongs. So nine Judge Murtagh believed that there 

would have been a disposition one way or the other today, 

meaning that the Whole matter would be disposed of rather 

than to treat it as separate oases, if you insist, then, 

that will be the only alternative that this Court would 

have. 

MR. SCHWARTZ: But it was put into 2-B on April 23. 
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Why don't we re-instate it to 2-B on April 23; it was 

advanced here at Mr. Kuhl:: request. 

MR. LEVY: Your Honor, may 1 be heard? Previously 

I was here, last time; the other gentlemen weren't. I 

ordered the stenographic minutes before Judge Murtagh. 
I have them here, and I read now from the olose of that, 

specifically in reference to the first case: 

"MR. KUH: It's now --" I'm sorry. 

LEVY: Can it be on for pleading?" 

This is because there has -been no plea entered yet 

in the case which is in Part 2-B. 

"MR. KUH: 'It's now in Part 2-B for April 23. I 

ask that it be advanced to this Part, April 13. 

"THE COURT: Very good. 

"MR. LEVY: May I ask, your Honor, what that means? 

"THE COURT: All purposes.  You can make any applica- 

tion there. You can apply for a hearing or anything else. 

Nov, this is it, then, your Honor. In  other words, 

the first arrest, the one under the Grand Jury, there has 

been nO plea entered as yet.  It is on in this courtroom 

today for all purposes. 

THE COURT: Well, on , the information this properly 

belongs in Part 2-B for them to take a plea, or Part 1-B. 

Which is the Part that governs here? 
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COURT OFFICER REICH: 2-B. 

MR. KUH: 2-B. 

MR. SCHWARTZ: lihy don't we putit off to 2-B for 

the 23rd, your Honor, which is where it was. 

THE COURT: Just one second, please.  We haven't 

resolved the overall circumstances here now. Who are 

.the attorneys . of record now? 

M. SCHWARTZ: I am, your Honor, for the .Solomons. 

THE COURT': " When were you retained, sir?, 

MR. SCHWARTZ: Saturday, your Honor, and I first spok 

to my alien* yesterday, Sunday, for the first time. I've 

spoken to no other witnesses.  50 people in the place 

and not one witness have I spoken to, or any of the 

character witnesses, not a person, your Honor. 

THS COURT: Now, who represents Mr. Solomon? 

MR. RUH: If it please your Honor, Mr. Schwartz in . 

answer to your Honor's question, "W10 is the attorney of 

record," Mr. Schwartz answered, "I am," and answered in 

good faith, but Idon't know that your Honor has as yet 

accepted his substitution. 

THE COURT: No, I haven't. 

KUHT Mr• Levy, who has been attorney a week or 

so, and Mr. Xassal before him, were attorneys of record. 

MR. KASSAL If your Honor please, 1 gm the attorney 



of record for Mr. Howard Solomon. I appeared and I 

filed a notice of appearance.  I likewise have requested 

that I be substituted for by Mr.Sahvartz. 

MR. LEVY: That goes for Mr. Kassal and myself, your 

Honor. 

MR. ROGOVIN: And also for Mr. Squadron, your Honor. 

THE COURT: There's one thing that disturbs the Court, 

because frequently this has happened in the past with other 

defendants, other than this particular defendant. You ' 

know, we cannot play this game of Russian roulette, chang-

ing attorneys continuously and not having a disposition in 

the case. , And, as a matter of fact, I have knowledge of 

a oase in Part 2-B where the defendant has changed at-

torneys so many times that the Judge was forced to fix 

bail in a high amount in order to insure that this matter 

be disposed of. 

Now, one of these defendants apparently has changed 

attorneys three times here, or has had two attorneys and 

now gone into the third. 

MR. SCHWARTZ: NO, your Honor, there's two separate 

defendants. Ella Solomon has one lawyer; Howard Solomon 

has another lawyer. Mr. KUh knows me for years; I've 

never been substituted in a case and never been any 

occasion to ever remove myself from a oase or ever be 
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substituted for a delay, and I think Mr. Kuh will stand 

behind me in that statement. 

This case will be tried by me, your Honor, there won'; 

be any delay. 

THE COURT: Now, Mr. Kuh,do you wish to keep both 

of these oases together at the same date? 

MR. KUH: I do, your .Honor.  What I would like to do, 

and maybe something can be worked out with counsel, I 

think basically the charge in all three are similar. 

The performance is somewhat similar. We're ready to 

prove each perforMance, and, indeed, we've subpoenaed for 

today tapes of each performance, that I believe are in 

counsel's possession, I believe. 

The People would like to suggest, and we will consent, 

if it please your Honor, to a reasonable adjournment if 

counsel is ready to stipulate to the joinder of all three 

oases, the waiving of the preliminary hearing in the one 

in which they are entitled to a preliminary hearing. I 

don't press counsel to do it, but on that basis that the 

People then know we can go ahead with all three charges, 

both oases, at a date certain in the future, on that 

basis, I will consent to an adjournment.  If not, I 

will have to press to go ahead. 

MR. LEVY: In that case, your Honor, before anybody 
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can stipulate I think that Mr. Kassal and I p 'and Mr. 

Squadron, have to be allowed to withdraw so these other 

men oanatipulate. 

MR. KUH: I think counsel can put their heads to- 

gether and 

MR. SCHWARTZ: No, sir.  If I tin the counsel, I want 

to speak for my client. 

MR. KASSAL: If your Honor. please, may I make an 

application to the Court. I'm Bentley Kassal: I'm  not - 

a criminal lawyer.  I represent the Solomons: I don't do 

any criminal 'work at all. 'I'd like to respectfully 

request for the purposes of expediting this, and having 

the responsible attorneys of record to speak on behalf of 

the respective defendants, that I be permitted to be 

substituted for at this point. 

MR. LOT: f  And, your Honor, my name is Herbert Monte 

Levy.  I vas brought into this case by Mr . Kassel because 

of my experience in constitutional law and in obscenity 

oases.  Now, I have no longer any place in this case 

and I ask specifically that I be relieved of my duties 

as well. 

THE Win: Gentlemen, the only reason the Court 

hasn't relieved.you is because there has been -- and you 

gave ample proof of that, Mr. Levy.• You even bought a 
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copy of the minutes of the last hearing before Judge Murtagh 

MR. Lim: This was before -- 

THE COURT: .Beoause if 1 were to relieve you I 

wouldn't have the benefit of your information as to what 

transpired in the Fasts  And then 1 would have to deal with 

only the attorneys who would now attempt to be the attorneys 

of recordp*subjeot to my approval, so it isn't that the 

Court wishes to be sadistic and hold you here. 

MR. LEVY: It's a pleasure. 

THE COURT: And tantalize you with the situation, 

no, there's a good substantial legal reason for it. 

ML ROGOVIN: If your Honor please, if I may say 

something. Itm from Howard Squadron's firm. We appeared 

on Wednesday morning. When thin cape oame on Wednesday 

morning I informed Judge Murtagh that Howard Squadron 

would be in Florida all thin week on business. Mr. 

Squadron is not here today he's in Florida.  1 am no 

versed in these procedures. I cannot speak for him 

and I respeotfUlly move that.Mr. Squadron be allowed to 

be substitmted.at this point in time. Mr. Bruce cannot 

obtain the benefits of his services with him being in 

Florida. 
MR. KUH: I might point out something that wasn't 

read to your Honor. The very last exchange, Page 10, of 
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the transcript last week. Mr. Rogovin says, "Mr. Bruce 

has seen fit to retain Howard Squadron to represent him, 

and it is impossible for Mr. Squadron to represent him on 

the 13th. 

"TATS COURT:-  who is Judge Murtagh -- "See if he 

can be here. he 13th. Bail continued. ." 

And earlier than that at Page 6 of the transcript, 

when the People asked to have the case advanced, Judge 

Murtagh said, "Are we to assume that this kind of thing --" 

referring to the indecent shows by the defendant -- "is 

going to continue? The Distriot Attorney did touch on 

that slightly. And I think --" and then the Judge went 

on and inquired about his prior record, indicating that 

Judge Murtagh was sympathetic to the idea that as long 

as indecent shows continue the defendant is in no con-

dition eqtatably to ask the Good Graves of that Court 

and ask this Court for adjournments.. Be had the perfect 

right to so ask, but the Court in exercising its discretion 

should not exercise it in that fashion as long as the 

nature of these shove continue. 

MR. LRVY: Your Honor, may I just make one other 

point, sir, very briefly~~ Our status here, Mr. Kassal, 

Mr. Squadrants office, and mine, is somewhat ambiguous 

at thin point, but I would like to say.  

THR COURT: No, you're not ambiguous here, you are 
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the attorney of record. 

MR. LEVY: Then if I am the attorney of record, 

dem it at this moment essential, your Honor, to make thin 

TW COURT: You have already stated that; let's not 

- be repetitious. 

MR. LEVY:• I want to make one other point. That is 

this: That under the 6th and 14th Amendments of the 

United States Constitution 

THE COURT: Come to order„ please. 

Mit. Lr.VY: Under the 6th and 14th Amendments to the 

United States Constitution, and according to the provisions 

in the New York State Constitution, the 3olomone have the 

right tobe represented by counsel of their own choice. 

TH1 COURT: I'm well avare of that, counsel.  You 

don't have to remind me of that fact. 

MR. LTVY: Right. Their choice now is Mr. Schwartz. 

The same situation exists in regard to Mr. Bruce, Mr. 

Squadron. 

TIP COURT:; However,  you are not relieved until I 

say so.  So, therefore, they will have their attorney 

of record. At the moment that I decide  until I 

find out what other equities are involved for one thing -. 

and I think that Mr. Kuh put it very ably and very well. 

He doesn't set up theDistrict Attorney's office as a 
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censor of a performance which will have to be adjudicated 

:in the future.  However, repeating the words of: Judge 

Murtagh, this defendant is in no position to be asking 

for adjournments if -- while he has what might be con-

sidered in most charitable terms a questionable performance 

which might be given.  Hey cannot; come to oourt and sa5i 

"Well, I want adjournments ad infinitum", for the simple' 

reason that in so far as a performance of this questionable 

nature is concerned, it must be adjudicated. 

Nom, I don't say -- and I agree with all the state-

ments that were made by defense counsel. First,' you must 

have ample opportunity to prepare yourselves.  Secondly, 

the defense is entitled to an attorney of his own choice. 

1:hirdly, there- are constitutional rights which must be 

protected. However,. the People must have certain rights 

in preparing themselves for trial. Mr. Kuh has ex-

tended what l think is a generous offer, which is, in 

the event of a stipulation, to give you sufficient time, 

However, there have been oases -- not this particular 

defendant, but other defendants -- where they act 

frivolously with regard to change of attorneys. 

In, spite of what you might say, Mr. Schwartz, today 

there is no binding contract that your client will be 

married to you forever, and they can always change 
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attorneys. 

MR. SCHWARTZ: May I suggest this, then, your Honor: 

`If that is the .point, and that is what the case will turn 

on, then I suggest to your Honor that we take the procedur( 

that has always been adopted in this court and in every 

court in this building, give counsel reasonable chance to 

prepare the case and mark it peremptorily against those 

defendants and force them to go to trial on that date. 

Trin COURT: You know what happens., 

MR. SCHWARTZ: Nothing will happen, your Honor, 

THE COURT! They dome - along and change attorneys and I 

the Court will of necessity have to give them the adjourn- 

ment  You know that and I know that. 

MR. SCHWARTZ: Not after this record, sir. Mark it 

peremptorily against us. And  stipulate 

THE COURT:  There was an offer to stipulate here. 

Now, is it my understanding you are turning it down, sir? 

;MR. KASSAL:  No, your Honor. 

MR. SCHI1ARTZ: Am I the counsel, your Honor? 

MR. KASSAL: I'm the attorneyof rebord. If your 

Honor please, the purpose of retaining us as- attorney of 

record,, not relieving us now, as you properly stated it, is 
in order to get the benefit of our having parttaipsted 

in past proceedings before the Court here. May I 

26 



respectfully ask, sir, since I am not in control of the 

situation and I am not prepared to try this case, that 

1 be relieved with .the Understanding that-1 will remain 

here until there's been a disposition by your Honor, to 

give yoU the benefit of whatever experience 1 have had. 

I may also make the request that as attorney of 

record it would be stipulated that no further adjourn-

ments will be applied for or granted by the Court on the 

basis of the Solomon° making an application for change of 

counsel further.: 1 think that's a reasonable request, 

sir, because if. you are concerned about this as being a 

basis for further adjournments, I think you can state on 

the record that in the event there is, that there cannot 

be any further adjournment predicated upon this ground, 

namely, the change of counsel for the Solomons. 

MR. CIIVARTZ: Ask the Solomons; they're right here, 

to make that statement in open court. 

THE' Mier:  There is only one thing that you gontleme 

forget, that the defendant does not waive his constitutional 

rights no matter how many stipulations you have. 

MR. LMVY: He can, your Honor as long as it's 

knowingly done, 

THM CJURT: When he wants to get another attorney 

I would like to see the Court that will hold a defendant 
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to a stipulation of that nature. It's a fundamental 

right, gentlemen. 

MR. KASSAL: If your Honor please, may I say this, 

sir.  I think we have lost eight of one thing OW Ole 

THE COURT: Gentlemen, we've spent enough time on 

this case. It's - very simple. The best interests of 

justice, as far as both for the defendant and the People' 

are concerned, will demand that this matter be disposed 

of as soon as possible. No one can. deny that, and that 

the defendant enjoy his day in court. 

Now, when is that day in court going to take place? 

Gentlemen, it's up to you. 

Non, j heard remarks of a lawyer who is in Florida. 

MR. SCHWARTZ: May I say this, your Honor?.  

MR.. GARBUS: That's not relevant. 

MR. SCHWARTZ: This case was originally put on by 

the District Attorney's office with the consent of the 

Court to April 23,  Is that not a reasonable date, ten 

days to prepare this case? The District Attorney set 

that as a reasonable date before. It hasn't lost any 

of its_weight as far as I'm concerned. 

THE COURT: What I want to know is this, gentlemen:. 

Yirst, for the purposes of a stipulation you will be the 

attorney of record?  What ••• 



MR. RASSAL( Mr. Sehwartz. 

THE COURT; Mr. Schwartz. Will you stipulate as 

requested by the District Attorney? 

MR. SCHWARTZ: Te waive the hearing of these defend- 

ants, your Honor? .1 can't waive a hearing.  I don't 

know what the case is about; that's why Inn getting the 

adjournment« I am not prepared. 

MR. KUH:  I will.state as an officer of the court 

that at the hearing we will elicit testimony as tol4r. 

Bruce's performance last Tuesday night.. 

I will stato, further, I am informed that at least 

one of the counsel of the group that is here today has 

tapes of that performance, and the sole legal question 

in terms of Mr. Bruce will be is this an indecent per-

formance under 1140-a of the Penal Law. 

And as to the female defendant, Ella Solo ton, there 

will be the further question of whether she had knowledge 

of the character, and I suggest that at a preliminary 

hearing the only purpose that will be served, that the 

Court will then hoar what Mr. Bruoe's mrformanoe was, 

and counsel ison full notion that we're dealing with 

the ten colt:look performance of last Tuesday night. 

MR. SCH1ARTZ: They have a right to the hearing, 

Judge, for whatever Mr. Kith -- 
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THE COURT: Don't make a speech at this point. 

All I want to know is will you stipulate or not stipulate. 

MR.SCHWARTZ: To what, your Honor? 

MR. GARBUS: Mr. Huh asked :for two things. 

THE COURT: To waive the hearing. 

MR. SCHWARTZ: No, I can't. 

MR. RUN: And to consolidate the twooases. 

MR. GARBUS: He asked first that the cases be con- 

solidated; and, secondly, ha asked to waive the hsaring. 

THE COURT: Right. 

MR. GARBUS: I think on behalf of Mr. Bruce we will 

stitrUlate to the consolidation.  I think vie should not 

be forced to go ahead without a hearing. 

TB COURT: I didn't get that, sir. 

MR. GARBUS: We will stipulate, I will stipulate on 

behalf of Mr. Bruoe 

COURT: Come to order, please. 

BistR. GARBUS: I will stipulate on behalf of Mr. Bruce 

that we will agree to have the oases consolidated and 

tried together. I don't think that a stipulation -- 

THE COURT: Gentlemen, for the sake of a hearing, 

a hearing does not involve intricate questions of law. 

A hearing is purely a matter with regard to whether or 

not the facts areas alleged, that show that the defendants, 



one, committed a crime, and that there waa a orime oom- 

mitted. 

Now, if it to a hearing involved, I can mark the hearing 

for tomorrow. If it's a question of a trial, I can put 

the trial over for two weeks. 

MR. SCHWARTZ: Fine, your Honor, let's do that. That's 

perfectly agreeable to me. 

THE COURT: Are you ready for hearing today? 

MR. SCHWARTZ: A hearing? I just want to knor what 

the faots are. 

THE COURT:, Are you ready for a hearing tomorrow? 

MR. SCHWARTZ: A hearing, sure.  oome in and 

find out what happened.  Sure, /4m ready for a hearing 

today; let's find out what's involved. 

MR. KUH: Letts have the hearing today if counsel 

is ready. 

THE COURT: You have no objection to a hearing today, 

sir? 

MR. GARBUS: I certainly do have an objection. My 

original application in this case was to put the thing 

over to May 8. How I'm being faood with the alternative 

to a hearing tomorrow. 

THE COURT: No, on a trial you have a right to 

request time to prepare yourself because there was an 
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informiation handed down by the Grand Jury.  On a hearing 

you haven't got an many rights as you would have. 

MR. GARBUS: I don't have as many rights, your Honor, 

but I think I should be adequately prepared before I 

walk into a hearing in a case of this sort; there's the 

difference. 

THE COURT: reuld you be ready _tomorrow, sir? 

MR.OAREUS: My position, frankly 

THE COURT: Yes or no, sir? 

MR. GARBUS: I would prefer not to. I will be ready 

if your Honor directs me. 

THE COURT: I will direst you tomorrow, to have a 

hearing tamorpow, period.  So what we will do, gentlemen, 

is this: Since I will be in this oourt tomorrow we'll 

put both oases over for tomorrow, so that we'll await 

the determination of the hearing to determine what we will 

do with the information.  I will give you my word, 

however, since I will be here tomorrow -- of course, the 

good Lord willing -- I will put the other case over for 

two weeks fortrial. 

MR. SCHWARTZ; Thank you, your Honor; I appreciate 

that. 

MR. KUB: If your Honor please, the People will - 

object too - a 1-0-  two-meek delay for trial, but we are-perfectly 
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willing to let the argument on that rest until tomorrawo 

MR. SCHWARTZ: Thank you very much, your Honor. 

THE COURT: All right, e) that we'll put both oases 

over for tomorrow with the understanding that tomorrow 

we'll proceed on the )n acing. 

Now, as to the question of being relieved, gentlemen. 

MA. XA8SAL: Yes, sir. 

THE COURT: Gentlemen  . Schwartz, kindly don't 

turn your book. 

=SCHWARTZ: Bzouae me, I'm sorry. 

TRH COURT:. Gentlemeno withuot any further ado, 

you are now relieved. 

Gentlemen, file your notices of appearance. 

MR. SCHWARTZ: We've done soqi your Honor, 

MR. =Hs If your Honor please, there is one further 

matter in connection with these oases. 

TH7 COURT: Yes, sir.  4/1  

MR. KUE4 The People served a subpoena duces teoum 

signed by one of your colleagues, a Justice of this Court, 

on the Care Au Go' Go by the officer to produce here today 

in court transoripta that we underaband are in their 

possession.  By transcripts I mean actually the tape 

recordings of the Lenny Bruce performanoeo on each of the 

three dates involved in these two arrests -- or three 
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tapes involved in these two arrests.  I would ask that 

those tapes be turned over nov pursuant to that subpoena. 

THE COURT:  Who is in possession of those tapes? 

MR. SCHWARTZ: I am, your Honor.) 

THE CCURT:_ You are ordered to produce those tapes 

as pursuant to the subpoena duces teoum that was served 

upon your corporation. 

MR. SCHWARTZ: This is a subpoena on the Cafe Au Go 

GO, and I make the statement on this record -- first of 

all, your Honor, can we put this over to tomorrow to find 

out whether the Cate Au Go Go has any tapes, not the 

offioers. The Cafe Au Go Go, not the individual. 

MR. KUH: If your Honor please, I would ask today 

so we know what is available tomorrow. 

THE COURT: Are the tapes in oourt, yes or no? 

MI6 samm I don't have any tapes in oourt with 

me, no, sire. 

THE COURT: Has anyone answered with the tapes,produoed 

the tapes? 

MR. SCHWARTZ: Nor. sir. 

THE COURT: Then what do you wish to do now with regard 

to the tapes? 

KR. RUH: If it please the Court, the oorporation. 

was ordered to produce certain tapes. I think the oorpora- 
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tion, by a representative 4101 and a representative, either 

an offioer.or.  counsel for the corporation -- should be 

ready today to tell the Court that it has those tapes and 

where they are, or if the information We received is mistake] 

state that no . tapes are in existence.  I do belieVe:\ the 

distinction may be made, or - at least counsel may be trying 

to make a distinction, between that which is the props rty 

of the corporationr and that Which may be the property of 

Howard and Ella Solomon as individuals.  And I .point out 

to your Honor that I trust that the defendants will not be 

contemptuous of.this Court, that if tapes were made they 

were made pursuant to a contract of the oorporation with 

finny  Brucep.not the individuals.  They were made at 

a place, the profits or loss of which is profit or loss 

to the corporation, not the individual. 

THE COURT: Are the tapes in Court? 

MR. SCHWARTZ: That is absolutely false, your Honor. 

The tapes are not in court. I do not have the tapes, 

and there are no tapes of the corporation. I go on the 

record to say that, notwithstanding Mr. Kuh'o threat of 

contempt here; there are no corporate tapes, your Honor. 

MR. KUH: I suggest to your Honor that an individual 

who chooses to incorporate and get the benefit of this 

cannot chameleon-like say this is corporate activity and 



this is individual activity.  I would like here and nos 

to have a hearing at which the corporate officer:nand 

their attorney would be called to determine, there being 

tapes, I gather, thenegative pregnant of what Mr. Schwartz 

says, there are tapes, and I would like to ascertain 

if I, as an individual, went to the Cafe Au Go Go whether 

Lenny Bruce, or any other performer who were there, if 

I could come in with a tape recorder, wire to the public 

address system of the Cafe Au Go Go, and make my own 

tapes. I suggest to your Honor that if tapes exist, as 

I understand they do, they were made pursuant to special 

insider's rights granted to the corporation.  And now to 

suggest that these belong to individual defendants if 

made on the public address system made by Lenny Bruce under 

contract, and so forth and so on, I suggest is an affront 

to the dignity and common sense of the Court. 

THE COURT: Mr. Schwartz. 

MR. SCHWARTZ: I tell you, your Honor, that Mr. Ruh 

in his own Paots negates what he just said, because the 

police did come in and made tapes, and we are nob question-

ing that they took those tapes at this time. 

I also say this, your Honor, that my clients have 

told me that there are no oorporate tapes. Theyhave a 

right under the Fifth Amendment to retain what is their 
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pernonm/ property./ They incorporated long before Lenny 

Bruce Came in this picture, and there is no question of 

any tapefl:;4..0 

MR. KUHs I would like a corporate officer to come, 

take the stand and be =mined whether the tapes were made 

using any equipment belonging to the corporation. 

THE COURT: May 1 say thins The only way we would 

have that right is to have a hearing as to whether or not 

we would hold the corporate officer in contempt for not 

responding to a subpoena duces tacum issued by this Court. 

Is there such a corporate officer in court? 

MR. SCHWARTZ: Well, Mr. Solomon is in court and his 

wife is in court, and they are both corporate officers. 

Your Honor, I say to this Court 

TH1 COURT* There is no constitutional right 

involved, comnnel o beoaune this is a subpoena duces tecum 

where you are asked to produce evidence in court -- 

MR. SCHWARTZ: That's right, but there are no oorpacate 

tapes, your Honor.  That's the question. 

THE COURT: Whether they are or not, they ahould be 

the subject of a hearing to determine whether or not these 

people should be held in contempt. 

MR. KUM I might also say pertain contracts ,were 

subpoenaed. 
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MR. SCHWARTZ: You're going to hold these people --

I withdraw that... I shouldn't say that, but, your Honor, 

what is involved here are two individuals. 

Tnn COURT; I not going to argue with you, Mr. 

Schwartz. We as simple as thin, there's a subpoena 

duces teoum involved.  If there .are no tapes, they are 

not held 'in 'contempt. If there are tapes, then the 

question has to be resolved as to whether or not the Court 

is entitled to .receive them, period. 

MR. SCHWARTZ: There are tapes, your Honor. I don't 

deny that there are tapes, but I deny that there are 

corporate tapes and I deny that -- I say that there is no 

contract of any kind as to a taping of these tapes and 

that the property is the property of the individuals. 

THE COURT; Counsel, all that the District Attorney's 

office has to tell the Court is that there was a subpoena 

duces teoum served and that there was no response to that. 

Now, the Court does not move on its own initiative. 

If the Distriot Attorney's office wishes that these two 

defendants be held in contempt, then, of course,A.t doesn't 

do it willy-nilly, arbitrarily, a hearing would have to 

be held for that purpose. 

MR. KUM If your Honor please, I'm not asking that 

the defendants be held in contempt; I'm asking the 
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corporation be held in contempt. 

TER COURT: I mean, the corporation be held in contempt. 

MR. KURE And I'm asking in that oonneotion, any 

officer of the corporation, be he defendant or any other, 

be examined to determine whether there was wilful non- 

compliance with the subpoena which requested tapes and 

contracts with the performer known as Lenny Bruce, none 

of which I see here in court. 

MR. SCHWARTZ: Your Honor, may I say this case hss 

been put off to tomorrow. Weill appear here if you like 

with the tapes for hearing on that issue. Counsel has 

the tapes, not the clients, not these individuals. Why 

penalize them for our acts.  Please, your Honor, put it 

off to tomorrow.  The People will not be prejudiced. 

THR COURT: You don't understand.  The Court doesn't 

have under a subpoena duoes teoum -- it has the corporation 

as represented by its officers under a subpoena duoes 

tecum. Tomorrow you may appear and refuse to honor the 

request. They want to know in advance of the hearing 

if they would have those tapes, and I think it's a 

reasonable request. 

Nov, if you state that you will, in response to the 

subpoena, bring the tapes and make them available to the 

People, then, yea, by all means, then the question becomes 
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aoademio. 

MR. SCHWARTZ: But they're not oorporate-tapes, your 

Honor, you oan't ask ms to do that. 

MR. KUH: I would like to have a hearing on that, 

your Honor.: 

THE COURT: All right, Part 1-E on the question of 

contempt as to the officers .- corporation of Cafe Au 

Go Go. 

MR. MU: Thank you. 

THE COURT; Part l-F. Call the next case. 

(CASE RECALLED) 

MR. KUH: In the ease involving Lenny Bruce and 

Howard L1  Solomon, Ella Solomon, that was on this morning 

in which a hearing was ordered concerning the production 

of tapes, Mr. Schwartz as an officer of the Court, who 

is corneal for defendant Solomon, indicated to me that he 

later learned when we ended this morning that the tapes 

were in court and were taken out of the courtroom by an 

alleged friend or associate of Mr. Bruce. I made that 

known to your Honor in order that we might have an 

order made to recover the tapes here this morning, and 

told that/4r. Bruce is downstairs in the building 

in the Press Room, if my information la correct:. 

MR. SCHWARTZ: That's true. 
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MR. KUHk And his attorney is trying to get him to 

come up here, but, there is some resistance on his part. 

1 would ask your.Honor to direct a court officer to find 

if Mr. Bruce is down in that part of the building and to 

bring him Imokup here immediately to determine this point. 

THE COURT: Have ve got a court officer available? 

Go downetaire and bring the defendant up. 

MR. SCHWARTZ: Press Photographers Room.,  

MR. KUH: Thank you, your Honor. 

(CASE RECALLED) 

COURT OFFICER REICH: Recalling Dooket Nos. 4623 

and '4, Ella Solomon and Lenny Bruce, charged with Violating 

Section 1140..a of the Penal Law. Docket Nos. 4406 and 17, 

Lenny Brno°  and 40tar&L. Solomon, charged. with information 

of an Indecent Show. 

Defendant Lenny Bruce and Ella Solomon represented by 

Allen GO Sohwartz of 733 Third Avenue, Now York. 

Defendant Howard Solomon is represented by Allen 0. 

Schwartz, 733 Third Avenue. 

ME. SCHWARTZ: Allen G. Bohvartz. 

MR. KUH: If it please the Court, 1 understand that 

after the recess I went bank to my office for a moment 

and Mr. Schwartz came up and asked to see me. Mr. Schwartz 

told me that he -- Vhen this case was recessed he learned 
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there had been tapes in the courtroom at that time ancP 

that someone, whose name is apparently Dolan, and is a 

friend or agent or employee or associate of the defendant 

Lenny Bruce, took those tapes and left the building.  I 

thinkMr. Schwarta, as an officer of the court, would like 

to make a statement to that effect, and then I'd like to 
make further MOM 

.THE COURT: Yes Mr. Schwartz. 

MR. SCHWARTZ: It's true.  I told Mr. Solomon to 

get the tapes from Mr. Dolan.. Mr. Solomon did ask Mr". 
Dolan for the tapes and did get the tapes from Mr. Dolan. 

I nom learn that there is some question as to whether 

they are Mr. Bruce's tapes or Mr. Solomon's tapes.  I told 
Mr. Kuh if he .puts the matter over until tomorrow -- 

there weretapes'of every evening's performance.  I 

believe there are ten other tapes; I'll bring a bunch of 

tapes in here and we'll litigate that issue. I'll bring 

everything in .here and all of the contracts.  There ire; 
no effort -- 

TM COURT: I accept your word as an officer of the 

court. The issue before me is whether or not the corpora-

tion as represented by its officers in response to a 
subpoena duoea teoum did produce tapes. 

Mit. SCHWARTZ:, They did. 
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TEM COURT: So ,that if you, as an officer of the (Wort, 

will tell me that those tapes by an officer of the corpora- 

tion would be in court tomorrow, there is no need to 

proceed on the question of contempt. 

MR. SCHWARTZ: There were tapes in court, your Honor; 

1 know that they responded to the subpoena duoes teoum. 

There were tapes here in coUrt, I know. I now know they 

were here. I know Mr. Dolan took them and they're not 

here. 

MR. BRUCR: Oh 

MR. GAREUS: Your Honor, as I understand the facts as 

stated by Mr. Kuh 

THE COURT: No, no, who is Mr. 'o1an?. 

MR. GARBUS: He's an assooiate -- 
MR. BRUCRI My friend, your Honor. 

MR. OARBUS: He's a friend of Mr. Bruce. 

THR COURT: May I say this: Arn there any tapes 

now in court? 

MR. SCHWARTZ: No, your Honor. 
MR. GARBUS: Not *hat we know of, your Honor. 

MR. BWOCE: They were not the tapes, your Honor. 

MR.GARBUS:  Let'© not get into that; that's some- 

thing else. 

Tn.  COURT:. Mr. Schwartz, Mr. Bruce and Mr. Solomon 
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and Mrs. Solomon,may I say this to you:  The question 

now is not whether or not the charges before the Court 

as charged against this defendant, whether or not there 

was an indecent performance on a given date, now it's a 

question of whether or not there is evidence that right-

fully belongs to the Court, might become, has been wrong- 

fully acquired. 

Nov, it cannot be in possession of the Court until, 

obviously, it's in the custody of the Court.  That's 

the situation I'm in now.  But i say this to you, 

Mr. Schwartz, you know that this Mr. Dolan is interfering 

with the process of justice. 

MR. SCHWARTZ: Your Honor -- 

TV COURT: And as suoh I am notifying Mr. Bruce and 

the Solomons that it does your case no good to have this 

situation develop. In other words, because this is a 

collateral issue, rather than the main issue in the case. 

Now, I'm cure that there must be some lay violated 

here by this Mr. Dolan, and I'm sure that the District 

Attorney's office would be ready to proceed against this 

man if it found out that he has violated some criminal 

statute. 

MR. KUH: May it please the Courts  an ounoeof 

prevention is certainly worth ten pounds of contempt, if 
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I may. May I make the suggestion, if either °ounce', 

Mr. - Oarbuo and Mr. Schwartz, eon represent that they will 

have the tapes in their custody and will bring them in 

tomorrow, then Itm perfectly willing to let it dropthere. 

If they have any question in their mind an to what control 

they may have over Mr. Dolan, or whether Mr. Dolan will 

surrender the tape©in their present condition, then I 

state I have a detective here in court and I would ask 

your Honor to direct the detective with the 000peration 

of Mr. Oarbua and Mr. Schwartz to find Mr. Dolan, secure 

the tapes, not for the District Attorney's office, but 

to bring to the Court so that we can be sure there is no 

future tampering with them. But if Mr. Garbus and Mr. 

Schwartz can control them .- 

. MR. SCHWARTZ: Your Honor, I '11 ,bring _all the tapes, 

• we have. 

Tag COURT: Noo n° , the question is a very important 

one: Do you have suffioient control of this Mr. Dolan 

so that if you assure the Court that the tapes would be 

produced tomorrow you have reasonable grounds to believe 

that they will be in court tomorrow; or are you in a 

position that tomorrow yoU'll be embarrassed and say, 

could not bring those taped27' 

MR. SCHWARTZ: No, we have ten other tapes of all 
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these Performances; we'll bring all of them in. Mr. 
Bruce -- I understand M. Dolan is an employee, I believe, 

of Mr. Bruce, and I believe that they can bring in those 
two tapes. 'Yes I think he has sufficient control over 
him 

MR. GARBUS: Rx0Uan me, your Honor; may I have a 
moment with my olient, please? 

THE COUHT: Surely. No, you're going to speak to 

him right there; that's it. 

(At this point there was a short pause in these 

proceedings) 

MR. GARBUS: Your Honor, I understand after speaking 

with Mr. Bruce •- 

THE COURT: I cannot hear you, sir. 

MI6 GARBUSs I understand  after speaking with Mr. 
Bruce that we have sufficient control over Mr. Dolgin to 

accede to Mr. Kuh's request. I do not know at this time .. 

and I told Mr. Klah exactly what tapes Mr. Dolgin has --

but the tapes that he has, and he had in court this morning 

and allegedly were involved here, will be produced tomor- 

row. 

MR. KUE: Without any tampering, change, alteration. 

MR. GARBUS: I give my word there will be no tamplring 

or any changes. I understand there is another question 
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which we will resolve tomorrow. Apparently, as I 

understands  one tape was made, then there were dubs made 

and many other. things but we can resolve those things 

tomorrow. 

MR. BRUCE: You must advise the Court, he says tamper-

ing 

THr COURT: Mast one second.  The Hearing Court will 

determine whether or not the tapes that were subpoenaed 

by the District Attorney's office , are the ones that should 

have been produced pursuant to that subpoena, so that the 

question is not now before the Court.  The question is, 

could thin be done voluntarily ormust the Court order 

the District Attorney's offioe detective to go out and 

get these tapes. 

GARBUS: The answer is, it will be done volun-

tarily. 

THR COURT: That being the case, both of these matters 

are put over to tomorrow, April 14, for hearing, 

MR. KUM Mari ask one further thing, your Honor? 

The subpoena also required the production of any contracts 

between the corporation and the defendant, Lenny Bruce, 

would like to know if those contracts were also produced, 

if they are here, if they are also in the possession of 

Mr. Dolan.,, 



MR. SCHWARTZ: Yes, I have the contracts. 

MR. KUH:.May those be produced here and now? 

Wt. SCHWARTZ: .Yes. 

MR.. GARBUS: Your Honor, I assume we have reserved 

our rights to move against the subpoena on any grounds 

that we .. at the return tomorrow on the grounds that the 

information sought May me objectionable for any one of a 

number of reasons? 

MR. KUH: I think Lenny Bruce hag no standing oan-

corning the subpoena which was served on the Cafe AU Oo Oo 

Corporation. No subpoena was served on Lenny Bruce or 

any agent of his, so he would have no standing. 

MR. GARBUS: Well, I assume, then, on Mr. Schwartz is 

behalf he has the right to reserve. I don't have a right 

to speak for the corporation. 

MR. KUH: Their rights will be reserved. I don't 

contest that.  Certainly the corporation has a right to 

argue anything it may argue. 

MR. SCHWARTZ: No question it was personally served on 

Mr. Solomon, and the contracts of performance -- 

THR COURT: Have you got the contract here? 

MR. SCHWARTZ: Yes, your Honor. 

TM! COURT: Will you present it pursuant to the 

subpoena duces teem? 
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MR. SCHWARTZ: I have it here.  handwriting 

on a Yestern Union telegrams 

TRH COURT: I just ask you will you make it available 

to be'examined by Mr. Kuh? 

MR. SCHWARTZ: Yoe. 

MR. KUH: May the record show, Western Union 

telegram withwriting on it turned over to me, and letters 

"JTA06912094."  Rather than add more writing I will not 

have it marked but this sufficiently identifies it. 

MR. SCHWARTZ: May I also make this point, to protect 

my clients on the grimed, to say that we have partially 

complied with the subpoena; I hope it does not preclude 

us from moving against any other part of the subpoena if 

we have to do that. 

MR. KUH: No. 

MR. SCHWARTZ: Is that understood? 

MR. KUH: It's certainly understood. 

THE COURT: April 14. Bail continued, andparole 

oontinued on Docket No. 4406 and 4407.  Docket No. 4623 

and 4624, April 14, bail continued. 

Thank you very muoh. 

MR. SCHWARTZ: One more point, in light of the record 

we just made here in court, and as an officer of the 

court, I understand the contempt hearing is off and that's 



disposed of? 

MR. KUH: No, tomorrow. 

TRT! COURT: No, the contempt proceedings can only 

be considered by this Court to be adjourned. In other 

words, the People'do not lose their rights to proceed in 

contempt against .the officers of the corporation, or the 

corporation, according to what they request, if the tapes 

and awntraots are not presented tomorrow pursuant to 

agreement made before the Court today. 

MR. SCHWARTZ: They will be presented tomorrow. 

TE COURT:- So that it will become academic if the 

tapes are here. 

MR. SCHWARTZ: Thank you very much, 

THR COURT: And then, of course, contempt might issue 

if they are not produced tomorrow. 

MR. GARB'S: To clarify the record further, I thought 

originally you had put -- 

THR COURT: Mr. Schwartz, '0.01030 don't turn your back 

on the Court. 

MR. SCHWARTZ: Sorry. 

MR. GARBUS: I thought originally you had put one 

on for hearing tomorrow and you had adjourned the other 

case. 

THR COURT: No, sir. The Court puts both of them on 
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for tomornoi because it might very well be that the 

Hearing Court will hold the defendant on the charge that's 

on for a hearing tomorrow, and then in that event both 

matters may either go to trial tomorrow or be put off 

simultaneously according to whatever disposition is made 

by the Court tomorrow. 

• MR. GARBUS:• Will you be sitting tomorrow, your Honor? 

THE CCURT: twill not be the Hearing Court; I only 

sit in the calendar part. I will be here tomorrow, though. 

MR. GAHM: Fine, thank you. 

MR. KUH: Thank you,your Honor. 

(The above is a correct transcript of the minutes 

taken in this case) 
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Appearano-e as-

For the Peoples 

For the Defendantes 

RICHARD H, KUH0  Esq., 
Assistant District Attorney, 
New York County, 

ALLEN G. SCHWARTZ, Esq., 
233 Third Avenue, 

New York 17, N. Y. 
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Solomon and Howard L. Solomon; 
also Counsel for Cafe Au Go-
Go, Inc.) 
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* * * * * * * * * 0 * * * * * * * * * 0 * * * * * * * * * * * * * 

COURT OFFICER: A-4623, A-4624; Ella Solomon, 

Lenny Bruce, charged with violation of 5 1140-a of 

the Penal Law. Also, Dockets A-4406 and A-4407„ 

Lenny Bruce and Howard L. Solomon, charged on an 

information of an Indecent Show. 

MR. KUH: We don't need the defendants. - 

May it please the Court; you have two cases on 

involving Lenny Bruce and Howard Solomon and an 

Ella Solomon. The People served the subpoena on 

the Cafe Au Go Go, Corporation; it is not a-- 



Statement - Mr. Kuh 

THE COURT: A subpoena duces tecum? 

MR, KUM: A subpoena duces tecum on this cor- 

poration, to produce certain tapes and other records 

In CoUrt. Yesterday we were informed, and again 

informed today, that those tapes and other tapes 

existed. The Corporation, Cafe Au Go Go, contended 

that these are not corporate property, but property 

of the individual defendants, Ella Solomon, Howard 

Solomon, or both. T don't know what their conten-

tion is, This hearing was called, technically, by 

nature, contempt, to ascertain whether the tapes 

and contracts are corporate property or individual 

property. Counsel for the Corporation, Mr. Schwartz, 

has indicated that if at the determination of the 

hearing Your Honor rules that they are corporate 

property, he will turn over the tapes pursuant to 

the subpoena. He is the, as I say, the only party 

to this hearing; the only one we nominally seek to 

hold in  contempt  is the Corporation, Cafe Au Go Go 

Corporation. Now in court, not a witness of his own 

knowledge, but Counsel for the Defendant Lenny Bruce 

in the other Part of Court atated that certain of 

the tapes are not physically present in Mr, Schwartz' 

possessiOn or Mr. Schwartz' clients' possession, 



Statement - Mr, Kuh  4 

that they are in Lenny Bruce's possession, or an 

agent of Lenny Bruce, and Lenny Bruce contends that 

these are his property, not the property of either 

the Corporation or Ella Solomon or Howard Solomon. 

So, Cowzsel for Lenny. Bruce is here, though I 

reiterate, other than that he may oak leave to ap-

pear as a witness, I repeat, I see no standing for 

him at this moment in a contempt proceeding with 

the corporation, of which he does not claim to be 

any pertY. 

New, before calling the first witness I would 

suggest, Your Honor, as Your Honor is not regularly 

assigned to this Part, and I see the ladies and 

gentlemen of the press here who may be curious--I 

understand Judge Impellitteris before he loft this 

Port, made a statement on the record which the 

Court Reporter Mr. Geddes has, as to his reason 

for disqualifying himself, and I think that should 

be road, then we can proceed to the hearing. 

THE COURT/ Want it read? 

MR. =Hs Yes, I think Mr. Geddes should read 

it in. 

THE COURT: Was the statement made in open 

court? 



Colloquy - 

MR. HUH: It was, and .I simply suggest this 

because it may seem strange to some, the substitu-

tion of trudges, and the press, to whom it might 

seem strange, were not here, and I think the Judge 'o 

purpose .in making it on the record was in order 

that there be no ambiguity in the press or else-

where-- 

TH3 COURT: Not everybody was here at that 

time? 

MR. KUHt That's rights  persons who are now 

here were not here when Jurge Impellitteri spoke. 

MR. LONDON: I would like to identify myself t 

my name is Ephrtmn London; I am appearing here for 

Lenny 3ruce-- 

THE COURT: Just a moment. I will ask the 

Reporter to read Judge impellitteri's statement, 

(NOTE: The following proceedings before Judge Impellitteri were 

read by the Court Reporter, as directed by the Court). 

"COURT OFFICER: A-46230  A-4624; Ella 'Solomon, 

Lenny Bruce, charged with violation of 

§ 1140-a of the Penal Law. Also, 

Docket A 4406 and A-44070  Lenny Bruce 

and Howard L. Solomon„ charged on an 

information of an Indecent Show. 



- Colloquy - 

Go Corporation; the other tapes are in my posses-

sion es Attorney for Lenny Bruce. We have produced 

those tapes at thehequest of the Court, we have 

brought them physically into Court. We wish 

malcAbidposition  clear,. that we believe that the 

production  of those tames, since_thqy are. theprop-

erty of the individual defendants, would be a viola-

tion ofthgAr_rightiLunder_theilifthlmendment.7-it 

would be compelling them to testify against them-

selves, and it is for that reason we object to the 

production of those tapes, 

THE COURT: I understand that the People take 

the position that they should be produced only if 

they are sorpornte property, and not property of 

the individuals. 

MR. LONDON: I wish, Your Honor, just to make 

our position clear, and to make our objection clear 

also. 
MR. KUM If Your Honor please, that having 

been done so ably by Counsel, I now suggest that 

we continue with the hearing against the Corpora-

tion. Counsel, who has no role in this proceeding, 

nor has his client, unless the time comes that the 
Court finds they are corporate property and may 



- Colloquy - 

"JUDGE IMPELLIixdRI:-  Let the record show that 

these cases have been referred into 

this Part for a hearing, and I know and 

have met one of the defendants in this 

cane within a period of the last five: 

or six weeks, and, therefore, I dim- , 

qualify myself. 

"MR, KUH: Thank Your Honor." 

THE COURT: Proceed, Counsel. 

MR, LONDON: If Your Honor please, I just 

would like.to clarify the position of my client in 

this proceeding. As Mr. Kuh has just explained it 

to up, a subpoena to punish the Corporation for 

failure to obey a subpoena-- 

THE COURT: Well, the hearing is to find out 

whether or not the Corporation should be compelled 

to produce pursuant to subpoena, and if it fails 

to do so, then be adjudged in contempt. 

MR, LONDON: The Corporation, as the record, 

I think the record should indicate, the Corporation 

does not have possession of the tapes in question. 

There are three tapes. One tape is in the possea-

pion of Mr, SchwaVtz„ who appears in this proceed--

ing for Mr. and Mrs. Solomon, as well as Cafe Au Co 
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proceed—property in the state of being wrongfully 

withhold by third persons, at which time the Court 

may deem fit, if we over reach this position, to 

direct either Mr. London be here, Mr. Brunie be here, 

or hiD friend Mr. Dolgin (phonetic) be here, or 

Somebody be hero to explain why the tepee are not 

returned to the Corporation. But, at this point 

we are not asking for such direction—such direc-

tion would be premature. At this point I ask that 

Cotnael be excused from Counsel Table in order that 

Counsel who is legitimately in this case may have a 

place to sit. 

THE COURT: The tape may be held in the custody 

of a third partywithout being wrongfully withheld. 

MR. KUUz Well, that's right, but if at that 

time that the third party refuses, if we do get to 

that point, refuses to produce the tapes, then at 

that point the Court will have authority to carry 

out its. own orders to order somebody be here. We 

may never reach that point; hence, I think Mr. 

London's entire position is somewhat anticipatory, 

premature, and possibly wasted. 

THE COURT: Isn't there room at Counsel Table 

for him? 



- Colloquy -  9 

MR. KUH: There is another chair; there is 

no room for me, Your Honor, and I see no role any 

more than that of any other Counsel in the court-

room. Mr. London may wish to be present in the 

Courtroom because ultimately some rights in oonneo 

tion lath the defendant may be affected. 

THIL: COURT: He should not participate in the 

hearing, but I want him to be as physically comfort-

able an possible. 

MR. LONDON: I would like to go forward, Your 

Honor, and say where my clientts Constitutional 

rights are involved I certainly have a place at 

thin hearing and I should he heard. 

MR, KUH: I suggest his rights are not in-

volved until the time comes, if the time comes, and 

there may be a question whether it will come, when 

Some inquiry is made an to whether the client will 

produce the tapes-- 

MR. LONDONt I assume the ultimate determina-

tion will be Your Honor's, who has a place hero, 

and you assume thin is not Mr. Kuh's role, although 

he haS assumed the Court, he is not yet the Court. 

THE COURTS At which time you will be present • 

and make objection if you feel the interests of 
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your client require you should make such objections 

or comments as you see fit, 

MR. LONDON: Yes, I have indicated the reasons. 

THE COURT: You can move over so Mr. Kuh can 

be accommodated. 

MR(., LONDON: By all means. 

MR, SCHWARTZ: I am Allen G. Schwartz, Counsel 

for the_ individual defendants Ella Solomon and 

Howard Solomon; for the purpose of this hearing I 

am alto Counsel for the Cafe Au Go Go, Inc. I have 

in may hand the two subpoenas duces tecuiu which are 

the.subject of this hearing, and I also would like 

at this time, Your Honor, to bring to the Court's. 

attention that yesterday in Court, the Cafe reserved 

its right to move to quash the subpoenas which are 

the subject of the hearing, and at this time I 

should like to make that motion, and make it on two 

grounds. TO begin with, the Corporation which was 

Nerved by the subpoenas on Howard,L. Solomon, who 

is an individual defendant and against whom an  in-

formation has been rorwarded and hunded down by the 

grand jury of this county, to begin with, I am 

willing to stipulate for the record that subpoenas 

were pereonal1Y served  upon Howard Solomon, but I 
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will go further than that and say the subpoenas 

which are 011 addressed to the Cafe Au Go Go, Inca  

by any officer or director, were in fact, as a 

matter of fact directed personally to the defendant 

Howard Solomon, and in fact the process server who 

served the Subpoenas wont to the Cafe on the date 

they were served and waited for Howard Solomon, and 

when Howard Solomon arrived he asked him, "Are you 

Howard Solomon?", not, "Are you an officer or a 

director of the Corporation." And, accordingly, 

Howard Solomon was nerved with subpoenas. 

How, X would like to say further, Your Honor, 

that requiring Howard Solomon to come in .  here and 

teStify is a violation, of course, of his right to 

refuse to answer questions which might tend to in-

criminate him. ButLA further. thin t1144,._t4P_PorPorn-

tion taken the positiop. thatthey haye no tapes, of 

their own., that_thm to eg are the property of 

Howard  SD on Mr. Solomon is a stockbroker, a 

person in public trust, public office, he la the 

only parson who has knowledge, the only person in 

the Corporation wbo has knowledge of _the way thee°  

tapes came into being, of the circumstances surround 

ingtheir production, of the pact of how he came 
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inta-A01313pqaion of  them. Pursuant to Judge Gomez' 

order, he has made available whatever tapes he has 

of his own, and I have a copy of that tape with me 

in Court which 2 shall turn over to the Court if 

Your tbnor shall so direct, but I should like to 

make it known to the Court at the outset, Mr. 

Solomon is the only person in the Corporation who 

has knowledge of the way these tapes came into 

being, and, accordingly, I have directed him that 

if called as a witness, he has a perfect right to 

refuse to answer on the Ground that it may tend to 

incriminate him. I have told him that if the Court 

should direct him to answer, he should answer. 

I should like to go one step further and say 

Mr. Solomon has at all times indicated a willing-

ness to comply with the Court's authority, and 

should the Court direct these are the tapes and 

order them to be turned over, they will be turned 

over. And I say this, and I want to make this a 

very strong point, Your Honor, and that is this, 

that tura Solomon is the only person aware how the 

tapes came into possession of this defendant, and 

for Mr. Solomon to testify or give evidence he 

would have to get on the stand and testify as to 
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his presence in the club on certain dates which 

are included within the information that the grand 

fury handed down, .and / say to Your Honor that 

requiring him to testify as to hie presence in the 

club, his partioipation in any way, his conduct in 

the 40, im violative of his rights under the 

Constitution of the United States, under the Consti-

tution of this State, and, accordingly, i_move to 

quash both of these subpoenas. 

MR. LONDONI May Y, lust for the record, join 

in the motion to quash the subpoenas on behalf of 

Lenny Bruce, for the reasons stated before. 

MR. KUH: May 1, for the record, oppose both 

motions, and state the law is well established in 

this State, in almost every State of our Union, 

that one cannot use a corporate entity at one's 

Convenient* and to be ignored at one's convenience. 

When one takes into consideration the steps. of 

Getting up a corporation, that corporation has sepa-

rate standing in the law. The subpoena, as Mr. 

Schwarti duly said, is made out to the Corporation, 

or, in substance, any officer or agent thereof. 

If Mr. Schwartz chooses to have the officer or 

agent to came up here and testify, that is a deter- 
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mination to be made by the Corporation. We say that 

the eases are crystal clear that it gives him no 

immunity if this defendant estopped a prosecutor 

from proceeding, but any contention Mr. Schwartz 

has on that basis has certainly been ably preserved, 

and by his statement will be further preserved when 

his client, if Mr.'Schwartz calla the client, when 

his client refuses to testify, claiming the Fifth 

Amendment, so that that preserves their rights if 

any appellate court wishes to spend 30 seconds with 

that preservation, it will be in the record. 

T now ask ?'. Schwartz to produce---Mr. 

Schwartz has stipulated that the subpoena which he 

has there was served on an Officer-agent, have you 

not Mr. Schwartz? 

MR, SCHWARTZ: it was served on ,,Howard L. 

Solomon, May I make this point very clear at the 

eutset0.7bur Honor, and say these subpoenas,- a/-

though they bear the words, "Cafe Au Go Go, Inc. by 

any officer or director," were in fact directed to 

Renard Solomon the irdlmidual, and if the process 

server were produced he would testify he looked for 

HOwaraSolomon and personally served Howard Solomon, 

and Howard Solomon is the person named in the infor- 
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matioii w'hich the grand jury handed down. I call 

upon the District Attorney to produce the process 

Server, and I think that will be borne out. 

MR, KUH: I will stipulate, if the People have 

the name, and I will do this without producing the 

process server, have the name Howard Solomon and 

Ella Solomon as agents or officers of the corpora-

tion. The process serfer was instructed to ask for 

either one of them,  and hand them the subpoena as 

an officer or agent. It would be as obvious If a 

stranger responded to it--"any officer or," the 

subpoena says, "or director"--not "anyone"---and .I 

don't aWz_today  thPtNow4rd_Polo!T1912be.proOgeed„  as 

long ss there  Is somebody torespend to these sub-

poens3 the People are satisfied. 

I woyld ask the two subpoenas Mr.. Schwartz has 

handed here were the ones received by the Corpora-

tion, or agent, the one of April 1st be marked 

People's Zxhibit 1 In evidence for this hearing, 

and the one referring to April 7th be marked People's 

Exhibit 2 for this hearirG. 

MR, SCHWARTZ: No objection to that, Your Honor, 

[TWO SUBPOENAS RECEIVED AND MARKED 

PEOPLE'S EXHIBITS NOS. 1 84 2, IN EVX- 
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DENCE, OF THIS DATE]. 

MR. KUH: Now I ask that the Cafe Au Go Go, 

Incorporated, a Corporation in the State of New 

York, produce to be sworn as a witness any officer, 

director, or agent thereof. 

MR, SCHWARTZ: May I at thispoint ask Your 

Honor for a ruling? You have heard the facts; you 

have heard thqtact that the District Attorney sent 

to process server to the Cafe Au Go Go, Inc. with 

directions to servo either Ella Solomon or Howard 

Solomon. 

MR, KUH: That isn't true, Mr. Schwartz, I 

said "to ask" for them, not to servo them. 

MR, SCHWARTZ: I beg your pardon, Mr. Kuh, 

that was a mistake--to ask for Ella Solomon or 

Howard Solomon, and Howard Solomon an individual 

defendant was so served. 

THE COURT: --And serve an agent or officer of 

the corporation. 

MR. SCHWARTZ: He is an individual defendant, 

Your Honor; it was named--he was named not as an 

agent of the corporation, he wns approached as the 

named defendant, Howard Solomon. 

MR, KUH: I saw the subpoenas, there is no 
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named person in either subpoena, except insofar as 

the subpoena refers to pending cases. 

THE COURT: The subpoena is directed to the 

Corporation, and he was the only officer-agent 

available to the process server. 

MR. SCHWARTZ: Will Your Honor call upon the 

District Attorney to produce the process server to 

give testimony? 

KUH: I have stipulated he was directed to 

ask for either Mr. or Mrs. Solomon; I have said 

that. 

MR. SCHWARTZ: Then Your Honor, at this time 

we produce Mr. Howard Solomon, who is in Court. 

Will you step up, Mr, Solomon? - He has one copy 

of the tape of April 7th, 1964; the remaining two 

copies, X submit to the Court, are in the posses-

Sion of Mr. London and the defendant Lenny Bruce. 

MR. KUH: Well, is that being turned over to 

the People or the Court pursuant to the subpoena? 

MR, SWARTZ: Only if the Court directs; it 

is the property of the Corporation. 

MR. KUH: Then I ask that a director and 

officer of the Corporation be produced to' determine 

whether or not this is corporate property. 
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MR. SCHWARTZ: Mr. Solomon is here, and I in-
voke his Constitutional rights to refuse to answer 

any question which may tend to incriminate him, and 

I suggest to the Court any question that has to do _ .       . _       

with the production of the tapes.or_Mr. Solomon's 

presence in the Cafe Au Go Goo, Inc. on the dates 

mentioned in the information handed down by the 

grand jury, or in the complaint in this case, are 

violative of his Conatitutional rights. 

MR, KTJH: I ask that the Court direct Mr. 

Schwartz and !1r. Solomon to produce a corporate 

officer, director, or agent in response to a lawful 

subpoena of this Court, who is ready to testify-- 

THIE COURT: He is offering Mr. Solomon. 

MR, KUH: Is Mr. Solomon ready to testify? 

MR. SCHWARTZ: Mr. Solomon is the only person 

who has knowledgo of the facts contained and per-

taining to this tape. 

MR. KUH: If it is Mr. Solomon who you produce, 

Mr. Schwartz, and the Corporation produces, then 
the People offer Mr. Solomon to be sworn as a 

witness. Wo are offering Mr. Solomon solely as an 

Officer, agent, or director, and we ask, as Mr. 
Schwartz has said he is the only one who can be 
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produced, that he be sworn vs-  a witness*  

SCHWARTZ: We object to that most strenu-

ously, 

THE COVET: Step up. 

[Whereupon there was discussion held 

. at the bench between the Court, Mr. 

Schwartz and Mr. Kuh, off the record], 

MR, KU ft May / state for the record, Your 

Honor, and this is not legal argument, but 1 find 

it strange, indeed that We deal with persons here. 

who battled in Court yesterday and who battled iny 

Court last week about censorship and about the Fifth 

Amendment, the Sixth Amendment, and the Fourteenth 

Amendment; and the importance of free speech, and 

when It comes to an instance of learning exactly 

what words of free speech were involved, we get: 

every specious defect, every specioUs argument that 

one can hear anyplace to prevent this Court from 

hearing what the alleged language was, so the 

People Will have to, if the tapes are ultimately 

kept out, if we don't have them ultimately surrend-

ered, we will have to resort to secondary evidence, 

at least what was said through the sponsorship of, 

the SOlemons or theLr Corporation, and what was 
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said by the defendant Bruce and yet it seems to me 

we have a situation of the defendant who says, 

What I did should be permitted--it was courageous, 

it was right, it was proper, and, anyway, I didn't 

do it." And, T make this as a somewhat analogous 

expressicn of free speech -on tape. 

MR. SMART?: May I say, Your Honor, this is 

the first time I have heard the Fifth and Fourteenth 

Amendments adverted to as specious arguments, Here 

a man is compel ed to come forth and preserve the_ 

very evidence of the crime of which he is accused,' 

the actual facts-- 

THE COURT: The People don't wish to rely upon 

the recollection of the hearers. 

MR. KUH: If we are ordered to prove the very 

word, we will certainly rely, and rely without any 

misgivings upon the testimony of necessary witnesses 

who heard the words, and in turn on one of the three 

releases involved we have the tape made with the 

qonee4latle WGrordlms  o small de7ice, and, 

aubjeet to the imperfections of such small recorder, 

we want to, at least one of the monologues, have 

that tape available. As I understand, we may learn 

this from the corporation, there was a tape made 
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for each performance, using corporate facilities, 

a tape that was made directly through the public 

addreas system in an appreciable machine with decent 

re0Orditig quality. Then, I am amazed that this 

issue of free speech can't be gotten to closely, and 

we can't cut through what I consider specious, a 

lack of defences, if you will, that show an extreme 

lack of courage, that make a startling contrast to 

the side charge of the defendants in Court last weeks 

MR, LONDON: May I say, Your Honor, since I 

take Mr. ruh's remarks to be directed primarily at 

myself-- 

MR. =Ha --No,__I direct nothing at this 

gentleman--I don't see him in the courtroom; I 

don't think he has any standing here. 

THE COURT: That is a rather silly statements 

MR. LONDON: In the great number of cases in 

which that First Amendment and the Fifth Amendment 

had Wen invoked, when:  myself, and I am speaking 

now of personal experience, not in practically each 

one sueoesefully invoked, but successfully upheld 

by the courts, I have heard in almost each one of 

those cases the exact words that the District 

Attorney is using now, even the adjective "specious" 
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--anyone who dares to invoke a basic Constitutional 

right in apparently hiding behind this great docu-

ment and has not the character to stand forward and-

be punished for what Mr. Kuh or his colleagues con-

sider an offense, 

THE COURT; I think we should proceed with the 

hearing, 

MR, KWh I am ready and eager to proceed with 

the hearing, but I think Counsel, and Your Honor 

has reeognizod him, has completely misconstrued what 

was said, I recognize that there may be, and I 

think we should get to it, at least in argument; 

that free speech and the First Amendment, this argu-

ment may be made, protects the right of anybody to 

say anything. That, I think, is the one issue in 

this case, and we should get to it. I suggest that 

it is Specious in this case and in this framework 

when we find that the tapes that may accurately re-

flect what was said are being held back by Counsel. 

Now we find that an arrangement between the Corpora-

tion and the individual is being used as a basis to 

make the Court and the prosecutor wary lest we will 

give immunity. I say there is one issue in these 

cases, and that issue is, since the obscenity laws 
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differ--thst is not a specious issue—Mr.-London I 

know intimated it was  I say, that is an issue 

we would all like to get to, and I suggest we are 

now engaged in window-dressing, and that doesn't 

help the Court. 

MR. SCHWARTZ: May I say, the question whether 

this is specious or not, we are not involved in 

this Court on a First Amendment issue.' What this 

Court--the problem posed for this Court is whether 

the District Attorney can require this individual 

defendant to come into this hearing at this time 

and divulge information which is pertinent to hia 

defense and pertinent to the People's case. On 

that grounds we urge the Fifth Amendment, the 

Fourteenth Amendment, and the Constitution of this 

State, and dealing too with the First Amendment 

and the question of obscenity. 

THE COURT: Do you still wish to have the 

tape produced? 

MR. KUH: You, I do; I wish to examine a 

corporate officer or agent. 

THE COURTS Take the stand... 
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HOWARD  L.  S OLOMO N A  called as a witness 

for the purpose of this hearing, being first duly 

sworn, by the Court, testified as follows: 

THE COURT: What is your name, please? 

THE WITNESS: Heward.L. Solomon. 

THE COURT: Where do you live? 

THE WITNESS: 60 East 9th Street.' 

THE COURT: What is your occupation? 

THE WITNESS: I am a registered representative 

with the firm of Thomson & McKinnon. 

THE COURT: What is the connection with that 

firm? 

THE WITNESS: I am a stockbroker.; 

THE COURT: Are you an officer of the Corpor- 

ation know as the Cafe Au Go Go, Inc.? 

THE WITNESS: I amp sir. 

THE COURT: What office do you hold? 

THE WITNESS: Vice-president, Treasurer. 

DIRECT EXAM/NATION 

BY M. KUH: 

Q  I shall address certain queries to you, Mr. 

Solomon, in your role as Vice-president-Treasurers Are there 

any officers or any other directors other than yourself of the 
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Cafe Au Go Goo  Incorporated? 

A  X cannot answer on the grounds that it might 

tend to incriminate me. 

MR. K H I ask that If this witness were 

sworn as an officer and agent, he be instructed to 

answer.  

THE COURIN yes, you are instructed. 

A  If I am instructed, sir, yes, I am. 

Q  Who are they, and what position do they hold? 

A  My wife is the President.' 

Q  Is your wife the only other officer of the 

Cafe Au Go Go, Incorporated? 

A  We recently were in the process of electing 

another officer. 

Q ID your wife the oly other officer of the 

Cafe Au Go Go, Incorporated? 

A  Na, sir. 

Q Who else are officers? 

A  Miss Carol Rubinstein., 

Q What office does she hold? 

A SecreterY• 

Q IS there any other officer? 

A  MD, sir. 

Q Are you a director of the Cafe Au Go Go, In- 
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corporated? 

A  Ye-00  I am, sir. • 

Q  Who else are directors of Cafe Au Go Go, In- 

corporated? 

A  Mrs. Ella Solomon, and Miss Carol Rubinstein. 

Q  Ma there a Chairman of the Board of Directors, 

or chief direotor or President of the Board of Directors? 

A  Yea, there is. 

Q  Who is that? 

A  Ella Solomon. 

Q  As a corporate officer and director of Cafe 

Au Go Go, Incorporated„ are you familiar generally with the 

records kept by that Corporation, and the property owned or 

leased, with the payrolls, the assets and obligations of that 

Corporation? 

A  Yes, I am, sir. 

Q  Are you familiar with the contracts, if any, 

as an officer or director of that Corporation has with third 

persons? 

A  Yee, I am, 

Q  AO a director-officer do you know whether 

that Corporation had any contract with one Lanny Bruce to give 

performances to perform the week of approximately March 30th to 

April 5th? 
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A  Would the Court Reporter repeat the question? 

(The pending question was read by the Court 

Reporter). 

A  I am sorry, it was the date that was in ques-

tion: March 29th to April 5th. 

MR. SCHWARTZ: May I advise my client, Your 
Honor, on this question? 

THE COURT: Yes, you may do so at any time* 

(Counsel conferring with the Witness, 

off the record). 

MR. IW}!: May the record reflect there has 

been a conversation between Counsel and the 

Witness on the stand... 

Q  Will you answer my question? 

THE COURT: He did so, by correcting the day. 

Q  There was a contract-- 

MR. KUM ---He just asked if that was the 

date, he didn't answer the question. Would the 

qualsition be road from the record and let the 

witness give his answer to that question? 

(The pending question ''as again read 

by the Court Reporter, as follows: 

As a director-officer do you know 

whether that Corporation had any con- 
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tract with one Lenny Bruce to give 

performances to perform the week of ap-

proximately March 30th to April 5th?"). 

 

A  I refuao to answer, sir, on the grounds that  6) 

it may tend to incriminate me. 

MR*  HUH: May I ask he be directed as a cor-

porate director, agent or officer to answer that 

question? 

THE COURT: You are directed to answer. 

 

A  Yes, the dates are correct, March 29th through 

April 5th. 

 

I Q  There was a contract with Lenny Bruce for that 

week, is that correct? 

MR. SCHWARTZ: May I approach my client, Your 

Honor? 

THE COURT: You may. 

(Counsel conferring with the Witness, 

off the record). 

A  I refuse to answer, sir, on the grounds that 

it may tend to incriminate me. 

MR. HUH: On the same basis, the People ask 

for the same direction. 

THE COURT: I direat you to answer. 

MR*  OH: May we, Your Honor, possibly in 
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order to expedite this record, assume that on all 

questions referring to corporate contracts, prop-

erty, records, employees, the defendant would take 

the same--,make the same refusal, we would ask the 

game direction, Your Honor would make the same 

direction, so all rights of this person will be 

preserved within that area? If Counsel feels we 

are getting into another area where it may not be 

in the four corners of the area, Counsel would have 

an opportunity to-- 

MR. SCHWARTZ: (Interposing)--I don't know 

that I have to be told whether we are in one area 

or another area; I would prefer my client take the 

Fifth Amendment and refuse to answer any question 

on the grounds that it may tend to incriminate him, 

and go down the line, question-by-question-by ques-

tion. I em not interested in expediting this pro-

cedure, Your Honor, as much as I am in protecting 

this manes rights. 

MR0  KUH: If Counsel feels the witness would 

be advelvSely affected, T withdraw the offer of the 

Stipulation. X think you were-- 

THE COURT: I directed you to answer. 

A  What is the question again, please? 
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(The pending question was read by the 

Court Reporter]. 

 

A  That is correct, sir. 

 

cat  Was there also a contract, either oral/ or;  

written, with Lenny Bruce for performances after April 5th?-

And I ask you that as an officer, agent or director of the 

Corporation.„' 

 

A  I refuse to answer on the grounds that it may 3 

tend to ineriminata me. 

MR. KUHs I request the same instruction. 

THE COURT: I direct you to answer. 

 

A  Was there any contract after April 5th? 

 

Q  --For performances after April 5th? 

A  Yes, there was, sir. 

 

Q  Were you present in Court yesterday when your 

attorney Mr. Schwartz on behalf of the Cafe Au Go Go Corporation 

produced a telegram*with writings not only in the margin but 

clear across both aides of the document? 

A  I refuse to unewer on the' grounds that it may 

tend to Incriminate me. 

THE caunn As to whether you were in Court or 

not? 

THE WITNESS: There was another addendum, an 

appendaso to the question. 
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THE COURT, I direct you to answer. 

 

A  I was in Court yesterday. 

 

Q  I ask you as an agent, director or officer of 

the Corporation, other than producing that telegram was there 

any other correspondence, writing, telegram, notation, memorandum 

of any kind reflecting the agreement between the defendant Lenny 

Bruce and Cate Au Go 00, Incorporated? 

MR SCHWARTZ: May I consult my client? — 

(Counsel conferring with the Witness, 

off the record). 

THE COURT: Did you hear the question? 

THE W/TNESS: Yea, air. I refuse to answer 

On the grounda that it may tend to incriminate 

COMM I direct you. to answer. 

A NO 

 

.1-ta  Wee there any understanding between any agent, 

officer, or direotor of the Corporation functioning for the 

Corporation and Lenny Bruce as to any performancea after April 

5th? . 

A  I refuse to answer on the grounds that it may 

tend to incriminate me, sir. 

TEM COURT: I direct you to answer. 

A  That there was never any formal or written 
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contract after Apri1.5th. 

MR. Kis That is not.  responsive. - Mr. 

Oeddes will you read my prior question? 

rThe pending question was read by the 

Court Reporter]. 

THE COURT: I underata~zd you mean not in 

writing? 

Q  Either in writing-- 

A  (1nterposingl—Or not in writing, I refuse , to 

answer on the grounds that it may tend to incriminate me. 

THE COURT: I direct you to answer as an 

officer or agent of the Corporation. 

A  I don't understand the question. May I have 

it re-road? 

THE COURT: The question was whether there 

use any understanding between you or any other 

officer of the Corporation and Lenny Bruce with 

respect to performances—after April 5th? 

MR. XUH: Right, after April 5th, Your Honore 

A  There was no written understanding, air. 

THE COURT: Any understanding of any kind, 

either in writing or not in writing?-- 

Q  --Between the Corporation and Lenny Bruce?-- 

A  I don't understand it. I cannot answer on 
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the grounds that it may tend to incriminate me. X don't under- 

stand the questiOm 

THE COURT:. Can you rephrase it? 

Q  Mr. Solomon, I ask you this, as an officer, 

ncent, director of the Corporation:  h6ve you ever physically 

seen the Corporation? 

A  Y refuse to answer on the grounds that it may 

tend to incriminate me.. 

Q  You are. aware-- 

mr COURT: Tut a minute-- 

MR. KUH: I don't press that question. 

TH3 COURT: I think the question should be 

withdrawn. 

MR, KUH: I withdraw it. 

MR, SCHWARTZ: May I object, Your Honor, and 

make a point here for the record? Let the record 

reflect that there are two arrests involved in 

this case; the first of these arrests concerns a 

performance on April lst-that is thd arrest that 

resulted in the information against Mr. Solomon 

and againnt Mr. Bruce. There is a second arrest 

in thin oases and that was as regards a performance 

of April 7ths  in which Ni'. Solomon's wife was ar- 

rested. News the District Attorney's questions, 
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although framed in the context in examining Mr. 

Solomon as an officer or director of n corporations  

are in fact directed nt Mr. Solomon„ a husband, 

and asking him questions about his wife's implica-

tion in the case before the Court, and I urge that 

that is objectionable, Your honor, and ask that the 

questions be stricken and the answers be stricken. 

MR. KUR: If it please the Court, I donet 

believe Mr. Schwartz is suggesting that their 

marital relationship is corporate business, and the 

husband-wife privilege simply bears on communications 

made pursuant to the marital relationship, not a 

business relationship; I trust they are not 

Suggesting that their marital relationship is a 

business relationship. Secondly, I suggest to the 

Court a document that has been marked in evidence, 

People's Exhibit 2, requires any an0 nil recordings, 

tranacriptions, scripts; or notes, at cetera, con-

cerning an incident of April 7th. This person is 

here not as a defendant in the case of People v. 

noward Solomon and Lonny Bruce, but ho is here as 

an agent, director, or officer of a corporation 

that is, in itself, a party in either of two cases 

in connection with which two subpoenas were serve, 
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I ask the question be answered. 

ItR. =WARM S nuggest to this Court, no 

matter what Mr, Kt h chooses to call Mr. Solomon, 

Mr. Solomon is Mr. Solomon, and the husband of MrS. 

Solomon, and he is being questioned not about 

corporate business but about Mrs. Solomon's case. 

MR. MI Let me ask the question-- 

THE COURT: Your application or motion is 

denied, Will you repeat the question? 

MR. KUH: I will rephrase it and get at it at 

another angle... 

Q  As an officer, agent, director of the Corpora-

tion, can you toll use what the business of Cafe Au Go Go, In- 

corporated is? -1 
A  I cannot answer on the grounds that it may 

tend to incriminate me. 

THE COURT: I direct you to answer. 

A  The business of the Cafe Au Co Go, for al/ 

intents and purposes we Are a.room, a coffee house, in which 

we, servo food, 140 areams, coffees, and put on shows for the 

entertainment of the public, 

Q  And, as an officer or agent, director, of 

cote= of the Corporaticn, in connection with shows that the 

Corporation putt) on, are there either contracts in writing or 
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verbal understandings with certain alleged talent to appear at 

certain prices? 

 

A  I can't answer, on the grounds that it may 

tend to incriminate me. 

THR COURT: I direct you to answer. 

 

A  I didn't understand the question. Would you 

repeat the question? 

[The pending question was read by the 

Court Reporter]. 

A Prices? 

Q Rates? 

 

A  Tes. sir. The answer to the question is yes. 

 

f-Q  AS an officer-agent was there such contract, 

understanding, writing, oral or written with a performer known 

as Lenny BrU40 to appear at the Cafe Au Co Go, premises run by 

Cafe Au Go Go Corporation, after April 5th? 

 

A  I refuse to answer on the grounds that it may h 

tend to incriminate me. 

MR. SCHWARTZ: May I say, Your Honor, for the 

record, I object to the question on these grounds, 

that we have produced a contract that was involved 

and produced at Court, and the District Attorney 

Stated ho has the contract. These questions are

-"• appropriate or relevant, because ho has 

36 
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the contract, and this hearing is being held to 

determine the questiOn whether separate corporate 

tapes are the property of the Corporation, the Cafe 

Au Oo 0o, Tn0., and submit to Your Honor the 

question is irrelevant on that issue, and is in-

appropriate, because the District Attorney already 

has all contracts 

MR6  HUH: If we get an answer to this question, 

my next question will show its relevance or I'll 

consent to having both question and answer stricken°   

MR. SOHWART74 I renew my objection, Your 

Honor, 

THE COURT: Objection overruled. Answer the 

question. 

A  We, there was not .a contract written after/  

AprU 5th, but we had an oral agreement. 

04  How, apart from that single telegram, and, of 

course, this in aSkod of you in your official ° opacity, apart 

from that single telegram was there any other writing of any 

kind expressing negotiations, expressing an understanding, ex-

pressing an agreement, expressing a liability, expressing any 

aspect of the arrangements of the Cafe Au Go CO Corporation and 

Lenny Bruce, other than the single telegram that was delivered 

in Court yesterday? 
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A  I ref se to answer on the grounds that it may 

tend to ineriminate me. 

MR SCHWARTZ: May I object to the question on 

the.grounda the question is not one question, but 

12 or 15 questions and I object to its form. 

THE COURTI I think it is simple enough. If 

you can answer it, I direct you to do so. 

 

A  What is the question, sir? 

(The pending question was rend by the 

Court Reporter]. 

!4R.  I thlnk the record should reflect, 

there in nothing inappropriate, but all through 

these questions there are constant conferences be-

tween Counsel and the Witness, the representative 

of Cafe Au Go 0o, /Incorporated. 

TM COURT: The record will elbow that. 

 

r 
A  mr.-5"10(3.and-I4 on approltlinat ly eight occas- 

iono had had telephone conversation between New York and 

California, in diaounsions of the time when ho wan to appear at 

the Cafe Au Go Go....j  

Q  And that was in connection with hI appearance 

an employed by the Care Au GO Go Corporation, was itielot? 

A  Is that another question? - I refuse to answer 

on the grounds that it may tend to incriminate me. 
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THE COURT: .I direot you to answer, 

Yes, it was in reference to employment at the 

Cafe Au Go 00. 

Q  And in those telephone conversations with Mr, 

PrI/ce, you were funetioning as you are now, as an agent, 

director, officer of the Cafe Au Go Go Corporation, were you not? 

A  I refuse to answer on the grounds that it may /t7 

tend to incriminate me. 

MR. SCHWARTZ: I object to that as calling 

for n conclusion of the witness, a legal conclusion 

of the witness, and I object to the question, and I 

ask the Court to direct this witness not to answer. 

MR. KUH: I withdraw that question... 

Q  Apart from the telephone conversations to which 

You refer, I ask you as an officer, director, agent of the 

Corporation, were there any correspondence outlining or depict- 

inc', or determining or suggesting any of the arrangements that 

mulfl exist between the Corporation and one Lenny Bruce?, 

A  I refuse to answer on the grounds that it may LE: 

tend to incriminate me. 

THE COURT: I direct you to answer. 

A  Yes, there was a letter to the escrow agent at 

Ban'': of America in California 

Q  And 2 ask whether that letter in whole or in 
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pert-- 

THM COURT: Just a moment, Mr Kith; I thought 

you were primarily interested in the tapes, and 

whether they are corporate property or not? 

MR. KUM I am going to get to the tapes in a 

minute, Your Honor; I thought the problem of 

getting the contractual documents would be relativo-

ly easy and we would be able to get that out of the 

way in a moment or two, but the subpoena also called 

for "contracts and agreements," and I am trying to 

determine whether the single telegram whether blank 

that we know, fully contained all the contracts or 

agreements,  or whether there are other documents 

that haYa_been_withheld and not turned over. 

THE COURT: He says there was a letter. 

MR. SCHWARTZ: Your Honor, may I go on record 

and say, Mr. itth has asked whether there are other 

contracts and agreements--may I go on the record and 

say a telegram with handwriting thereon embodied 

the entire contract between the Cafe Au Go Go, Ince  

and Lenny Bruce in connection with this run, with 

his playing at the Cafe Au Go Co, and I made that 

statement in open court yesterday. 

THE COURT: Mr. Solomon has just mentioned a 
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letter. 

MR. SCHWARTZ: Mr, Kuh is talking about cor-

respondence that might have been between the parties 

not involved in the negotiations. I say that ie not 

a part of this case, it is not a part of this hear-

ing, Your Honor: the subpoena refers to "contracts 

and agreements," and I, as an officer of the Court, 

have presented to the District Attorney the entire 

contract, 

THE COURT: Do you know what letter Mr. 

Salomon is referring to? 

MR, SCHWARTZ: I do, but that is not a part of 

the contract or agreement between the parties. 

That is, Mr. Solomon doesn't have to divulge every 

paper and document the Cafe Au Go Go, Inc. has be-

cause these subpoenas were served. 

MR. KUE: I am Duet concerned with those doeu-

mentos)  every one of them, that will reflect the 

agreement between Mr. Solomon--if not Mr. Solomon, 

between the Corporation Cafe Au Go Go, Inc. and 

Lonny Bruce, and I think, although I have great re-

spect and affection for Defense Counsel here, I 

think' that whether or not a document is part of that 

contract or agreement, it should not be in the ex- 
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elusive control of the Defense Counsel to determine 

whether it is or not. At the very least, I would 

ask that such other documents, if they exist, at 

the very least be turned over for Court inspection, 

for. the COurt in preliminary fashion to determine 

whether or not they reflect any agreement between 

the parties, I would at least ask that. I don't 

press they be turned over to the prosecutor's 

office at this point, but I don't think we should 

be bound by an advocate's interpretation of what 

his client's papers would show. 

MR. SCHWARTZ: Mr, Kuh, may I say for the 

record, you were presented with a telegram yesterday 

which I gave to you, and which I believe you have, 

May I have that telegram? 

MR, KUR: I am sending for it right now. 

MB. SCHWARTZ: May I ask, until the telegram 

gets back, before we get back into this contract, 

because the telegram is a contract that purports to 

be an agreement, and is signed by the parties to be 

charged, whereas there is no other contract or agree-

ment signed by the parties to be charged, and since 

the subpoena is directed to "contracts and aglr.ee- 

manta," there is nothing else before the Court on 
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the question, 

THE COURT: What is the nature of this letter 

Mr. SOlomon refers to? 

MR. SCHWARTZ: Is Your Honor directing us to 

produce thin letter? 

THE COURT: Yes. 

MR. SCHWARTZ: It is 'not referred to in the 

subpoena. Is Your Honor directing us to produce it? 

TH8 COURT! For the Court's inspection. 

MR, KUH: I would ask, in accordance with the 

production, I don't mean to counteract Your Honor's 

direction, but if there is a contention this is a 

personal letter from Ella Solomon or Howard Solomon, 

.the People would withdraw any request the Court in-

Speot it, unless we have time to inspect that con-

tention. On the other hand, if the witness as agent 

or officer of the Corporation concedes this is a 

corporate documents  then I would ask Your Honor to 

inspect it. 

MR. SCHWARTZ: Well, Your Honor, to begin with, 

the subpoena is before the Court, and addresses it-

self to "contracts and agreements.", I contend that 

this letter is outside the purview of the subpoenas, 

and for that reason I object to its going into thin 
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hearing. 

MR. KUH: May I ask a question of the witness?-- 

Q  As director-agent, is this a corporate docu- 

meet?--- 

• MR SCEWARTZ:• May I object and ask Your Honor 

to rule on the objection I made that is still be-

fore the Court? 

THE COURT: Objection to what? 

?4R. SCHWARTZ: To the letter. It is not with-

in the subpoena, and since the District Attorney 

has called the man, asking him to, produce something 

of his own which has not been subpoenaed to produce-- 

THE COURT: Whether it ought to be produced or 

not depends on whether it is a corporate document. 

MR. SCHWARTZ: You don't, then, depend on 

whether it is a contract or agreement within the 

subpoena? 

THE COURT: If it is a corporate document and 

it is between Mr. Solomon--between the Corporation 

and Mt. Bruce, then I think the Court should examine 

it to see the nature of it. 

MR. SCHWARTZ; If Mr. itch subpoenaed the 

marquee of the theatre, if Mr. Kuh wanted Mr. 

Solomon to produce the marquee of the theatre and 
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it was not referred to in the subpoena, would the 

Courtlrequirs Mr. Solomon to produce the marquee of 

the theatre? There is no difference here. 

MR. KUH: Mr. Schwartz, and, Your Honor, 

think the question which you have now are twofold; 

one, is this a corporate document, then if we get 

over that, then a second determination I am perfect-

ly willing be made by the Court and not by me, 

whether it is within the language of any and all 

contracts and agreements pertaining--pertaining to 

the emplaYment or engagement of the said Lenny Bruce. 

If the Court on inspecting it finds it is not a con-

tract or agreement pertaining to ouch employment,' 

then I will not ask the Court to let me see it. 

think the question is simple, but, before we get to 

any question, we have to know whether there is any 

contention that this is a private letter of Howard 

or Ella Solomon, cr to Howard or Ella Solomon, and 

not having to do with the business of Cafe Au Go Goo  

Incorporated. 

MR. SCHWARTZ: I couldn,t disagree more. Before 

we get to that question we have to,decide whether 

what is being referred to by Mr. Kuh is relevant to 

this hearings  and whether it is an appropriate docv- 
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ment for the Court, that is what is before the 

Court here. 

THE COURT: That is what the Court is asking 

to have produced so that the Court can make its/ 

determination if it is a corporate document. 

MR. SCHWARTZ: Your Honor, it is not a corpor-

ate agreement or contract; that is what the sub-

poena refers to. We can't be required to bring in 

everything and anything that happened to be corpor-

ate property; we are only required at thin hearing 

to produce that which is embodied in the subpoena, 

and I suggest to Your Honor-- 

THE COURT: Who is to make the determination 

whether it comes within the terms of the agreement? 

MR. SCHWARTZ: Ask him simply:  is this a con-

tract or agreement with Lenny Bruce? 

THE COURT: He was asked substantially that:  

and he said-- 

MR. SCHWARTZ: (Interposing]--He said there 

was no other contract or agreement. Then Mr. KUh 

asked about correspondence, and I objected to that 

because it is not referred to in the subpoenas  and 

I submit it is not appropriate at this hearing. 

THE COURT: Correspondence may have some 
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effect on the actual agreement between the parties°  

MR. SCHWARTZ: Maybe it has some effect, how-

ever slight, but it is neither a contract nor 

agreement, and that is What the subpoena refers to. 

There is no signed document other than that which 

is Made available to the District Attorney, and I 

object to the Court requiring the production of any 

document other than the contracts'and agreements 

referred to in the subpoenas. 

THE COURT:  put the question myself to 

the witness:— 

MR. SCHWARTZ : --May Your Honor refer to the 

subpoena? 

THE COURT: No; all T  am asking is whether 

that is--whether that letter is written on behalf 

of the Corporation to Mr. Bruce? 

THE WITNESS: I refuse to answer on the grounds 

it may tend to incriminate me. 

THE COURT: I direct you to answer. 

THE WITNESS: It is a copy of a letter that I' 

had sent to Mr. Bruce when we on  started to. 

opeak4o,  

THE COURT: On behalf of the Corporation? 

THE WITNESS: Yea; it is signed, "Cafe Au Or 
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Go, incorporated, by Howard Solomon." 

THE COURT: Then I will request it he produced 

for the inspection of the Court. 

MR. SCHWARTZ: Let the record reflect at the 

Court's order we are producing for the Court a copyp 

or what appears to be a ribbon copy of a letter 

which is identified by the words, "152 Bleecker Street°   

New York, New York, March 13, 1964 ' and addressed 

to "Mr. Frank D'Elia, c/o Bank of America, Laurel" 

(phonetic) embellished on said branch, "Los Angeles, 

California," May we have this marked as an exhibit? 

MR. KUH: May I, before that is marked, may 

I have marked an People's Exhibit 3 the telegram 

that has been referred to in these colloquies and 

which vas delivered in open court yesterday, so when 

you show that to the Court for the Court's aid in . 

judging whether this document is part of the con- 

tract or agreement? 

THE. COURT: So marked. 

[TELEGRAM RECE  AND MARKED PEOPLE'S 

EXHIBIT NO. 3, IN EVIDENCE, OF THIS 

DATE]. 

THE COURT: What is Mr. Frank D'Ella's connec-

tion with Mr. Bruce? 
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THE WITNESS: I refuse to answer on the 

grounds that it may tend to incriminate me. 

THE COURT: T direct you to answer. 

THE WITNESS: Mr, Frank D'Elia was an escrow 

agent appointed by the Bank of America to handle 

Mr. Bruce's escrow money which was to be forthcoming 

from me upon. signature of that contract which was 

never slgned, Your Honor, and thiS contract was 

never fulfilled, never agreed to or fulfilled; 

which called for six thousand ($6,000) dollars pay-c  

ment tn advance, cash'. 

TI COURT: 'You say th!.s letter was never' 

signed by Mr. Bruce? 

THE WITNESS: I refuse to answer on the grounds 

that it may tend to Incriminate me, sir. 

THE COURT: I direct you to answer'. 

THE WITNESS: It was never signed by Mr. Bruce, 

s:tr. 
MR. SCHWARTZ: Your Honor, at this time I re-

new my objectton, and I direct Your Honor's atten-

tion to the subpoena and telegram which embodies 

the contract. The contract you will notice was 

signed by both parties. The subpoena refers to 

"contracts and agreements." This letter is not a 
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- contract or agreement, newer signed, therefore it 

is not admissible. 

THE COURT: I:agrec with you. 

MR. SCHWARTZ: Thank you. 

THE COURT: Two o'clock. 

MR. LONDON; If Your Honor please, Ihave a 

problem; .I ha re agreed to appear at a hearing 

before Judge Fuld in his chambers at 43d Street at 

3:30. I would Imagine, I don't believe that Judge 

Fuld would willingly postpone that hearing. 

TUE COUBT: Well, yo.u'ea at liberty to go, Mr. 

London. 

MR. LONDON: Except, sir, that my client's 

interests require that I b.: present and participate 

In the hear;In6. I wonder if we can put it over 

until tomorrow? I 4elitalnl7 don't want to default 

on an obligation in anothel. case, 

THE COURT: This hearing affects only the 

Corporation, doesn't affect Mr. Bruce. 

MR. LONDON: Well, if Your Honor please, I 

tried to indicate, the papers that the District 

Attorney has asked for, not the papers but the 

tapes, are the property of my client, and in point 

of fact I have physical possession of them, and I 
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believe that his Constitutional rights would be 

violated by a production-- 

THE COURT: IC the Court does not find they 

are corporate property they will not be ordered 

produced. • 

MR. LONDON: But, if Your Honor please, I 

think that ', should be present to argue the question, 

and produce evidence, if necessary, to show that 

they are not corporate property, and I am prepared 

to do so.. 

THE COURT: I think that that is the function 

or the burden of Counsel for the Corporation. 

MR. SCHWARTZ: May I oey, in support of Mr. 

London, I need his presence, I definitely require 

his presence, and I urge the Court to grant Mr. 

London's application. I think it is essential to 

have him here throughout. 

THE COURT: We will proceed at 2 o'clock and 

see how far we progress before your presence is re- 

quired elsewhere. 

MR. LONDON: Thank you, Your Honor, I should 

leave here, Your Honor, a little before 3 o'clock, 

because I must pick up some papers before proceed-

ing to Judge Fuld's chambers. 
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THE COURT: We'll pass on that at 3 o'clock. 

(Recess  2:00 P.M.) 

(THIS IS TO CERTIFY that the foregoing 

is a true and correct transcript of the 

within proceedings reported by me]. 

DAVID D. GEDDES, C.S.R.„ 

Official Court Reporter. 
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