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BRIDGE OFFICER: Docket #A 4623'and #A 4624, 

Ella Solomon and Lenny Bruce, charged with Viola-

tion of Section 1140 A of the Penal Law on the 

complaint of Ptl. Hahne of the lat Division. 

Notice of Appearance of Allen G. Schwartz, Esq. 

733 Third Avenue, New York, for the defendant 

Ella Solomon. 

Notice of Appearance of Ephraim London, Esq., 

1 East 44th Street, New York, for the defendant 

Lenny Bruce. 

1.14'° j6- 
(This is a continued , hearing that was started Anilyuk 

this - Mbrning.Y 

THE COURTu Mr. fichwartz, I fail to see any 

valid reason why I. should disqualiflvmyself. 

think your motion comes belatedly, and in any. case, 



Ella Solomon 
.Lenny Bruce 

I see,no valid reason for granting it in that 

furthermore, there is not any other Criminal 

Court *Judge who is readily available. 

The motion that I disqualify myself is 

denied. 

MR.SCHWARTZ: Your Honor feels that he could 

,give a fair and impartial hearing to. Ella Solomon,/ 

notwithstanding what we have heard in this case? 

THE COURT: That is my: feeling. 

MR. SCHWARTZ: Thank you. 

THE COURT: My conviction. 

MR. SCHWARTZ: I wish you would use the word 

'feeling', Your Honor. 

BRIDGE OFFICER: This case is for a hearing. 

THE COURT: We will proceed with the hearing, 

Call your first witness. 

MR...HARRIS: The People are ready to proceed. 

It appears that one of the defendants is not present. 

MR. LONDON: I think .you.. have to have a 

defendant present at all stages of the proceedings, 

but I don't know about a preliminary hearing.. 

MR. HARRIS: Well, I think there might be some 



Ella Solomon 
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question of an identification by the witness on 

- the stand about the person of whom he is speaking. 

THE COURT: Yes. The defendants should both 

be present.. .: 

MR. SCHWARTZ: My clients are here.. 

MR.J.ONDON: Well, as a matter of fact, as to the 

defendant Bruce, I had just received a note.. And he,  

told me earlier today, Your Honor, that he wasn't 

feeling well, and I have just gotten a note fnm him 

I had asked:him to meet me before the hearing. I 

received a note from him to the effect that he is 

in bed with pleurisy, being treated by a doctor., 

at home. 

I am ready to proceed without him, and I 

don't think it is a waiver of a constitutional 

right, or of a statutory right, in view of the 

fact that this is a preliminary proceeding. 

THE COURT: Well, as a matter of fact, even 

at.a trial of a misdemeanor, a defendant can be 

tried in absentia..  

MR. HARRIS: Well, all right then. Is this 

an affirmative statement for the record then, that 

4 



Ella Solomon 
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you are authorized, Counselor, to represent to the 

Court that you have Mr. Bruce's authOrity to proceed 

with the hearing in his absence. 

MR. LONDON: Well, I haven't his specific 

authority, but I am an attorney representing him, 

and I am ready to proceed, and on his behalf, we. 

will waive his right to be hare at this time, in 

view of the possibility of him being here without 

danger to his .health. 

THE COURT: You feel authorized to do that? 

MR. LONDON: Well, as I say, Your Honor, I ,  

can't honestly say I have a specific authorization. 

THE COURT:. I say, you do feel authorized? 

MR. LONDON: I feel I have no specific authority 

to do it. / feel a general authority is sufficient. 

THE COURT: And that if a witness says that 

they saw him at  they say Mr. Bruce at the 

premises, you will concede that they did see him 

oven though they cannot point him out physically 

in the courtroom? 

MR. LONDON: If the witnesses say that they 

saw him in Cafe Au Go-Go, and also saw him here 

5 
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in court this morning where they were also, I would 

certainly not object to the fact that he must b 

he would be physically present to be identified. 

Identification is not an issue in this case, 

Your Honor. We have'enough without that. 

MR. HARRIS: The only thing that troubles me, 

Your Honor, is this. The last time the case was 

on in court, and Mr. Bruce was arraigned on the 

charges, he indicated an unwillingness to have his 

Counsel waive the reading of the charges even. 

Apparently, he wanted to be given and afforded 

every single technical right of knowing the charges 

against him, of hearing the charges being read. 

And now when an opportunity is being presented 

for him to.hear the evidence itself, he is absent. 

And I just hope that we are not later confronted 

with a demand by him that he has been denied some 

important opportunity to be present when the charges 

against him wore aired. 

THE COURT: If you feel it might jeopardize 

the prosecution--- 

MR. HARRIS: However   

6 



-Ella Solomon- 
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THE COURT:  I will have to put the case 

over. 

MR. SCHWARTZ: Your Honor, we are ready. 

MR. HARRIS: I think perhaps on the basis of 

Counsel's representations to this Court, that this 

will not become an issue which will prejudice or 

jeopardize the People's case. 

I am willing to proceed on the basis of the 

statements that Counsel has made. 

MR. LONDON: I didn't make any such represen- 

tation. I made a rather clear statement that I didn't 

have any specific authority to waive his appearance, 

but that I have general authority to appear for him. 

I am his attorney. I am in charge of the case:,'I 

believe that it's proper for us to proceed. 

THE COURT: You feel that under the circum- 

stances it might be well to call him and get 

specific authority? 

MR. LONDON: well, I can try him. Certainly. 

MR. HARRIS: I . think that might be best, 

Your Honor. 

THE COURT: You can use the telephone in 



Direct-Ptl. Hahne-Purple 

chambers. 

BRIDGE OPPICER: There will be a short recess. . 

* * * * * 

MR. LONDON: If Your Honor please, I spoke to 

Mr. Bruce on the telephone, and he is perfectly 

content that we proceed in his absence. He was only 

concerned iflout Honor thought he was disrespectful, 

and I assured him that was not the case. 

THE COURT: All right. Well then, proceed. 

MR. HARRIS: Ptl. Hahne. 

PTL. FREDERICK HAHNE, 

Shield #10262, assigned to the 

lst Division, called as a witness, 

and having first been dUly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION BY MR. HARRIS: 

Q  What is your full name? 

A  Ptl. Frederick Hahne, Shield #10262, assigned to 

the 1st Division. 

Q  Ptl. Hahne, on April 7, 1964 in the course of 

your police duties, did you go to the premioes 152 

8 



Direct-Ptl. Hahne-People 

Bleecker Street, in the County of New York? 

A  .-.I did. 

Q  What is the name of that premises? 

A  It is:the Cafe Au Go-Go. 

Q Approximately what time did you arrive there? 

A.  Abort 9s00 P.M. 

Q And did you gain admission by use of a ticket? 

A  I did. 

Q What was the price of that ticket? 

A  Six dollars, 

Q After presenting the ticket, did you enter 

the premises? 

A  Yes. 

Q Can you give the Court a brief description of 

the interior of the premises 152 Bleecker Street? 

A  Yes. Well, off the street we go downstairs to the 

Cafe proper itself.. The Cafe is about 35 feet in width, 

AbOut 90 feet in length. The front is separated from 

the customers' area by a cloth-type partition. There are 

apeshara on each wall. There are speakers.; 

Q Including on both sides of this partition to 

which you referred? 



Direct-Ptl. Hahne-People 

A  On each wall. The platform, which is on some cinder 

blocks, is in the middle of this floor, on the left, as 

you come in.' 

Q Are there some form-----is there some form of 

seating arrangement? 

A  Yes. There are seats in a semi-circle around this 

platform, with small tables. 

Q Did you take a seat at one of these tables? 

A  we did. 

Q Were there others present in the premises at 

that time? 

A  There were. 

Q Approximately how many? 

A .  well, when we first went in there, there were 

approximately....there were only about ten couples 

there at that time, approximately. 

Q Did people continue to come in? 

A  Yes, they did. The audience consisted of approxi-

mately fifty people, fifty------siAy people. 

Q By the. time that they stopped coming in: in 

that it? 

A  Yes. 



Direct-Ptl. Hahne-People 

Q Now how long did you remain in the premises? 

A  Until about 11:25, 11:30 when we effected the arrest. 

0'  Now dUring the course of your presence in 

the Premises, did anybody appear on this platform that 

you have described?: 

A  Yes. 

Q Now at about ten or ten-fifteen, did a performer, 

knowM to you by name, appear on the platform? 

A  Yes, ho did. 

Q Do you know the name of that person now? 

A  Yes. 

Q Who was it?, 

A  It was Leonard Bruce-----Lenny Bruce. 

Q All right. Well, was there a microphone on the 

platform then? 

A  There was. 

Q What did Mr. Bruce do after appearing on this 

platform? 

A  Went into. a monologue for approximately----it was 

approximately fifty or fifty-five minutes long. 

Q Was this spoken into the microphone? 

A  Yes. 

11 



Direct -Ptl. Hahne-People 

Q Was the sound emitted from the various speakers 

around the premises? 

A  'twee. 

Q  Did ''you. remain there and present throughout.  

Mr. Bruce's monologue? 

A  Yes. 

Q Were you able to hear the entire thing while 

you were there? 

A  The entire thing, yes. 

Q All right. Now did there come a time that 

evening when an arrest was made? 

A  Yes. 

Q Who was arrested? 

A  Lenny Bruce and Mrs. Ella Solomon 

Q Now I would like to take you back for just a 

Moment. During the course of Mr. Bruce's performance, 

did you at any time have occasion to get up and leave 

the table where you were seated? 

A  Yes, I did. 

Q To what part of the premises did you go? 

A  Went to the front of the premises, to the men's room. 

MR. SCHWARTZ: Excuse me. Was that to the 

12 



Direct-Ptl. Hahne-People 

men's room? 

THE WITNESS: Yes. 

MR. SCHWARTZ: You went to the men's room. 

Q  In the course of your trip from the table to the 

men's room, did you have occasion to see anyone else 

in the premises? 

Yes. 

O That you now see in court? 

Yes. 

Q Will you please point to that person? 

Mrs. Solomon. 

MR. HARRIS: Indicating the defendant Ella 

Solomon. 

Q Where was she at the time that you observed 

her? 

A  I recall seeing Mrs. Solomon in the front by the 

desk as you come in, standing. 

O Now at the time that you saw Mrs. Solomon, 

were you in close proximity to her? 

A  Yes. 

Q About how close? 

A  Ten feet. 

13 



Direct-Ptl. Hahne-People 

Q  And -from.  point of vantage, were you able 

to hear? 

'• MR. 'SCHWARTZ: Well----- 

Q  Were you-able to hear the monologue which you 

had been listening to While - you were seated at the table? 

THE COURT: JUst a minute. 

MR. SCHWARTZ: I object to the question. Let 

the witness just testify as to what he did, what 

he saw, What he observed, without the District 

Attorney leading him. 

"Were you able to hear the monologue?" Does 

that suggest the answer, Your Honor? It does to 

me. Let him testify to what he did, what he saw, 

Why he made the arrest. Let us hear the officer's 

story. 

MR. HARRIS: Well, Your Honor   

THE COURT: I don't think that is really leading, 

although I must caution the District Attorney to be 

careful in that respect. 

Where do you say you saw Mrs. Solomon? 

THE WITNESS: In the front by the desk, as 

you come in. 

14 



Direct-Ptl. Hahne-People 

THE COURT: In the came enclosure as where 

the performance was going on? 

'THE WITNESS: She was separated by the cloth- 

tympartition.;  

THE COURT: Cloth-type of partition? 

• THE WITNESS: -Yes. 

THE COURT: Prom floor to ceiling? 

THE WITNESS: Prom  believe it was from 

floor to ceiling. Yen. 

THE COURT: Well, vas it made of some flexible 

fabric? 

THE TITNESS: Yes. 

THE COURT: Was the performance going on when 

you saw her there? 

THE WITNESS: Yes. 

Q  Well, you've testified, officer, that there 

were speakers on both sides of the partition/ is that 

right? 

A  Yes. 

Q  Now at the time that you went back into this 

second area, through the partition, were you able to 

determine whether the speakers in that area were operating? 

15 
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A  yes°  

Q  Did you hoar anything? 

A  ..Test  sir. 

Q What were you able to hear? 

A  Mt, Bruce's monologue. 

• Was it clear and distinct to you? 

A  Yea. 

Q Now how long would you say that a period of 

time elapsed between the time you left the table until 

you returned to it? 

A  Oh, a minute at the most. 

Q And &tiring the course of that minute, did you 

from whatever portion of the premises that you went to, 

continue to hoar the monologue? 

A  Except for the time I was in the men's room, I don't 

recall hearing the monologue very well. 

Q And about how much a period of time would 

you say that was? 

A  Twenty so-donde. 

Q All right. Now did you make an arrest? 

A  I did. 

Q Later that evening? 

16 
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• A  I did. 

Q , Whom did you arrest? 

A  Mra. Solomon. 

Q Dia you have any conversation with Mra. Solomon 

at the time of her arrest, or just preceding thereto? 

A.  At the time, just prior to the arrest, we had 

a conversation. 

Q State to the Court----40here did this con-

versation take place? 

A  At the end of the performance, and after Mr. Bruce 

had been arrested, I wao talking with a male employee 

of the club. 

T3B COURT: With what? 

THE WITNESS: A male employee, appeared to be 

an employee of the club. Mrs. Solomon approached 

me. "I'm the owner."  

TSB COURT: Had you seen her in any other part 

of the premises, other than by this desk in front? 

THE WITNESS: No, air. I didn't notice her. 

Q  Was there any other conversation with her, 

other than that which you have just recited? 

A  After the arrest wan effected, I oohed if she was 

17 
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the owner, and she said yes. On further cuestioning, 

she said she wasn't making any statement. 

'0  Wait. Did, you. pedigree her? 

A . Yes. 

Q Did you ask her, in the course of the pedigree, 

what her occupatiort.wae? 

A  Yes. She was. a cafe owner. 

. Q .  Now officer, have you heard today a tape 

recording.played for you? 

A  I have. 

Q -  And have you compared the tape which you have 

heard, with your recollection of what you heard at the 

premises 152 Bleocker Street, or. April 7, 1964? 

A  I have. Yes. 

Q When was this tape played for you? 

A  Approximately ten-minutes-to-twelve this morning. 

Q Where? 

A  Right in this room here. 

Q Now i,show you this spool, and the tape upon 

the spool, and ask you whether this is the tape that 

you heard played for you this morning? 

A  Yea, it is. 

18 
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Q And by what means are you able to identify 

that as being the tape that you heard today? 

 

A  well, it looks like the tape LoOks exactly like 

the tape I heard, and I seen this tape marked. 

Q Was this marked in your presence? 

 

A  My presence, yea. 

• THE COURT: 51,  whom? 

THE WITNESS By a clerk. 

.THE COURT: A clerk? 

MR. HARRIS: A clerk, Your Honor. Clerk was 

the answer. 

Q . Now was the tape that you heard - - - 

THE COURT: It wasn't slaked by the Court 

Reporter? 

THE WITNESS: Well, I don't know whether he 

is the reporter or the clerk. 

Q Now does the tape that you heard include any 

matter or material that was not included in the actual 

live performance that you heard on April 7, 1964? 

 

A  There is About"a------ 

Q Does it include anything that was not included 

at the performance? 

19 
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A . No, it doesn't. 

Q  How was there any portion of the performance 

that you recall hearing at Bleecker Street, which is 

not recorded.on this tape? 

A  Yes. 

Now what portions of the monologue are you 

able to identify an not being on this tape? Do you recall 

where? At what point? 

A  Wall, nay there was approximately four minutes 

of the beginning of the monologue Which-- 

THE COURT: On the tape? 

A  (Continuing)  on the tape. Approximately 

five minutes of the monologue at the end of the tape 

which isn't there. 

THE COURT: W was that? 

THE WIlmaSs Approximately five minutes of 

the performance in missing from the end of the tape. 

Q  Now other than these omissions, the first few 

minutes of the performnnce and the final five minutes, 

is the material on this tape' from that point at which 

it did begin, until that point at which it ends, an 

actual and accurate reproduction of the monologue that 

20 
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you heard Lenny Bruce deliver at the Cafe Au Go-Go 

on April 7. 1964? 

A  It is. 

Q  MR. HARRIS: At this time, Your. Honor, the 

People will.offer in evidence, for the purposes of 

this preliminary hearing, the tape and spool which 

have been previously marked as People's Exhibit 

#1, April 15, 1964, against both defendants. 

.M.R. LONDON: Objection, Your Honor, on the 

ground first that the tape hasn't.been sufficiently 

identified. 

On the further ground that this particular, 

tape is the property of Lenny Bruce. It is owned-' 

by him, and that its use in evidence, in this 

proceeding, is a violation against-----of his rights 

against self-incrimination. = 

THE COURT: At a prior stage of the proceedings, 

the Court found that the tape was corporate property 

and not the property of Mr. Bruce. 

Your objection is,overruled. 

MR. SCHWARTZ: Your Honor, may I interpose 

an objection on the ground that first of all, 

21 
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there has been no identification of the tape, 

and there has been no foundation laid for the 

introduction into ey,fdence. 

Secondly, on the ground that the tape is the 

property of Howard Solomon, the individual. 

And thirdly, on the ground that the production 

hero, and use here, is violative of both defendants 

Howard Solomon in that action, and Ella Solomon 

in their rights against self-incrimination. 

THE COURT: Both Defense Counsel-  claim it to 

the tape to be awned by different:  

individuals. 
As X have pointed out, the Court has already 

found that it is the property of the corporation, 

the Cafe Au Go-Go, Inc„ and it will be received in 

evidence. 

As to identification, I don't see what further 

identification could be made of it, since the officer 

said that ho saw it markedin his presence, after 

it was played earlier today. I can't see any valid 

objection on,that,ground. And certainly, it has 

been adequate foundation. 

22 
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• 

Objections are overruled. 

MR. ',HARRIS: Well, it was previously marked. 

Shallmehave::the mark that the tape now bears 

stand for theeyMbol of People's Exhibit #1 at 

this prelithinary hearing? 

TEE COURT: Let.it be deemed marked. 

MR. HARRIS:. Deemed marked? All right. May 

the record now reflect, Your Honor, that I am 

handing the tape, which has been deemed' marked as 

People's Exhibit 4l, to   you identify 

yourself? 

.MR. HANSON: Investigator Henry Joe Hanson, 

District Attorney's office, New York County. 

THE COURT: Has it been determined that this 

room is adequately sound-proof to   

MR. HARRIS: Do you find any objection to the 

acoustics in this room? 

MR. LONDON: No. We were able to hear it, 

Your Honor, in thin room. 

I wonder if before this is played, we can 

cross-examine this witness and any other witness 

who is going to appear, so that I think it will be 

23 
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in more orderly procedure if we do that rather than 

to have this played and then proceed with cross- 

examination. This tape that Mr..Harris holds in 
! 
his hand will take about forty to forty-five minutes, 

I believe. 

THE COURT: Yes,:  but it is part of the officer's 

testimony that this reproduces what he heard at 

the Cafe. 

MR. LONDON: Yes, Your Honor. 

MR. HARRIS: I think this is still   

THE COURT: It is part of his direct exam-

ination. 

MR. LONDON: It has been offered in evidence 

as an exhibit, and I suppose it could be played 

now and it could be played just as easily at the 

end of the testimony of the arresting officer   

MR. HARRIS: ?rankly, Your Honor   

MR. LONDON: ----once it has been marked. 

THE COURT: Yes, Mr. Harris? 

MR. HARRIS: I think that orderly procedures 

would dictate that the tape be played at this point 

so that direct examination is not interrupted, and 
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co thatI'can, while the tape is still within the 

presence of the Court, have the record reflect that 

I am 'Aiming it to Mr. Joe Hanson, and that the tape 

which the officer's testimony has referred to, is 

Ithesame tape which is now being placed upon the 

machine, and being played before the Court. 

MR. LONDON: It can be played   

MR. HARRIS: There are no rights lost by the 

defendants, by having cross-examination   

MR. LONDON: It can be played on the machine 

and there is no question going to be raised by 

Mr. Bruce with respect to the fact that this was 

the tape that wan identified by the officer, and 

it in the one that is in Mr. Harris' hand, and the 

one that was handed to his assistant again. 

THE COURT: I think this is the proper time 

to play it, being part of the officer's direct 

emanation. 

(At thin time the tape was placed on the 

machine by Mr. Bannon, and played back to the 

Court.) 

Q  Just one or two questions. 

25 
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Officer, somewhere midway in the tape, perhaps 

two-thirds of the'uty through the tape, there was 

period of Seconds, perhaps a minute or so, where there 

Was no voice recorded.- There was the sound of 

laughter and tome noises. Now can you describe 

for the Court'what was occurring during that period 

of time?:  

A  Yes. :Mt. Bruce was trying to stack two chairs 

up one on top of each---the other, and was having 

difficUlty:in doing that. This was for the main scene 

that followed. 

Q  In other words, he wasn't speaking during 

that Period of time? 

A  No, he wasn't. He was trying to set - Up two chairs. 

Q  Now Y would ask you once more. You have now 

had an opportunity to hear this tape recording again, 

which has been deemed marked in evidence as People's 

Exhibit 01. Can you say now, at this time, after having 

heard it a second time today, whether the tape which you 

have just hoard, and which-----whether the tape you 

just hoard is actually a true and accurate monologue 

that you heard the defendant Bruce deliver on April 7, 

26 



A  Yes, sir. 

HARRIS: Thank you. 

Croso-Ptl.:Hahne-Defts. 
Direct-Ptl. Hahne-People, 

1964? 

27 

CROSS-EXAMINATION BY MR. LONDON: 

Q,  Which precinct did you say you were connected 

with? 

A  The First Division. 

Q And what are your general duties? 

A  Gambling, alcohol, public morals----the enforcement 

of those. 

Q Pardon me? 

The enforcement of thoze. 

O . Did,you.go_to the Cafe Au Go-Go_prior to 

April 7th? 

A  No, I didn't. c•A  i 4,11.AtiA 
O When you went on April. 7th, who was with you?' 

A  Ptl. LaPiedra in my office, and Inspector Powell,, 
(k)6 

and Mr. Ruhe,  of the Department of Licenses. 

Q Who is Inspector Nowell? 

A  He is the Deputy Inspector in my office. I am 

under his-----he is my supervisor. 



Cross-Ptl. Hahne-Defts. 

YoUr supervisor in connection with the Morals 

Squad?,  

A  In conneetiowwith . all the work that wedo in the 

28 

First Division. 

Q And how about Ptl. LaPiedra? 

A  Re is assigned to the office also. He was ray partner 

that night. 

Q  And Mr. Rube What are his duties? 

A  Well, I can't very well speak for what exactly 

Mr. Ruhe's duties are. 

Q  Didn't you discuss it with him that evening? 

MR. HARRIS: Objection. 

MR. LONDON: It is a perfectly proper question. 

He was accompanied by a law enforcement official. 

I think we have a right to know who it was, and 

what he was doing there. 

MR. HARRISt I think Counsel has been informed 

of the presence of Mr. Ruhe, but as to Mr. Ruhe's 

duties, I submit, Number 1, he is the only person 

in a position to outline them; and Number 2, if he 

discussed them with this officer, it would be 

purely hearsay. 



Cross-Pti. Hahne-Defts. 

MR. LONDON: Not if ho said it, Your Honor. 

THE:COURT: It would be: hearsay. 

MR. LONDON: .:Pardon me?, 

THE COURT: It would be hearsay. 

- MR. LONDON: Not if Ruhe said it. It would 

be if 

MR.. HARRIS: Hearsay is any out-of-the-court 

statement, not taken under oath, and which is now 

being presented for its truth. 

MR. LONDON: Are you worried, Mr. District 

Attorney, that a jury is being prejudiced by this 

testimony? 

MR. HARRIS: I don't see its relevance and 

its competence. 

THE COURT: Ho is at liberty to make the point 

that We hearsay. 

You don't know of your own knowledge what 

Mr. Rube .'does? (To the mitnoas) 

THE WITNESS: All I know is that   

THE COURT: Officially? 

THE WITNESS: - ----Mta Ruhe. investigates licensed 

premises, licensed through his department. 

29 



Cross-Ptl. Hahne-Deft:3o 

Before you went down to the Cafe Au Go-Go, 

prior to your . arrival there, where did you come from? 

Matwas:your point of'departure? 

A  Firet Division office,which. is in the 7th Precinct. 

Q ' tPrior to going down there, did you receive 

any instructions? 

MR.-HARRIS: Objection. 

THE COURT: Overruled. 

MR. LONDON: Ile have a right-- 

THE COURT: Overruled. 

A  Yes, sir. 

Q  From whom? 

MR. HARRIS: Objection. 

THE COURT: Sustained. 

MR. LONDON: Your Honor, we have a right to 

know the purposes of this Patrolman's coming down 

to the Cafe, and the circumstances surrounding 

his presence.there. 

MR. HARRIS: Your Honor, I think-----.. 

MR. LONDON: He has testified that he came down 

there accompanied by three people. X think we have 

a right to know something of the circumstances. . 
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THE COURT: He said he went down pursuant to 

instructions. What those instructions were--

MR.-LONDON: I didn't ask him what the instruct-

ions wore, Your Honor. - I asked him from whom the 

instructions were received. 

THZ COURT:, Well-- 

MR. HARRIS:, 'four Honor, it is clear----- 

MR. LONDON: I think we will inquire later 

as to what they were, but I certainly have a right 

to know first from whom they were received. 

MR. HARRIS: I think it is clear that Counsel 

is seeking to use the preliminary hearing as a 

-discovery procedure, when in fact the Code does 

not provide for ouch a procedure. I think the 

purpose of a hearing is merely to determine whether 

or not there has been a crime committed, and whether 

there has been sufficient evidence adduced to connect 

thieve defendants with that crime. 

MR. 'LONDON: According to Mr. Harris, the 

purpose of a preliminary hearing'is to have the 

District Attorney elicit information on Direct, 

and then close the hearing. 
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We certainly are entitled to have a full dis-

closure of the facts relating to the errant,.-:facto 

relating- to this man's tentirnony. 

I think that we are going to be able, at the 

end of this proceeding, and I am confident that 

Your Honor should dismice this proceeding: I think t/ 

we ought to go into this, at least to the extent------ 

(At this time Mr. Eth, Assistant District 

Attorney entered the room.) 

MR. LONDON: ----of determining whether there 

is a prima facie cane against these defendants, 

and certainly, against the defendant, Lenny Bruce. 

MR. SCHWARTZg Your Honor, may I make a request 

of the Court at this time? I would like to complete 

this hearing today, if possible, and I would like 

Your Honor to entertain the objections and rule 

upon them.....so you can rule upon them. 

I would invoke the Cloture Rule and ask the 

Court to expedite the hearing. 

THB COURT: The Court is only too anxious to 

expedite it. 

MR. SCHWARTZ: I cannot come back tomorrow. 
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THE COURT: It is very difficult, with Counsel 

continually making long statements, which I don't 

like to cut off. I want to give them every oppor- 

tunity to make their points. 

MR. HARRIS: Your Honor, the People are equally 

interested in expediting the hearing, and I don't 

think the Court should permit them to wander all 

around for the purposes of uncovering facts, as 

though this is a discovery proceeding. 

The only relevant testimony is whether or not 

the crime has been committed, and whether the evidence 

adduced connects these defendants with this crime. 

MR. SCHWARTZ: Mx. Harris is only repeating 

himself. 

THE COURT: I don'taee the relevancy of who 

gave instructions to the officer. 

MR. LONDON: I think this is preliminary to 

something further. 

THE COURT: I will allow it that far. 

Whom did you talk with before you went there? 

THE WITNESS: Deputy Inspector Powell. 

Q  Did Inspector Powell stye you the  

33 



Cross-Ptl. Hahne-pefta. 

that you spoke of before, or instructions? 

A  What instructions? There were-----yes. 

Q No one else? 

A  I received instructions from nobody else. 

Q You testified that when.you arrived sometime 

about nine o'clock,wasn't it? 

A  Yes. 

Q You saw : about ten people in the audience. 

that correct? 

A  Approximately. Yes. 

Q And then as the evening wore on, a number of 

other people came. .So that by the end of the evening, 

there were fifty-to-sixty persons present? 

A  About fifty or sixty persons present during the 

main part of Mr. Bruce's monologue. 

Q Now you wore there all during that period, 

and you watched the audience, did you not? Except for 

that time you went to the men's room? 

A  . Yes. 

Q Will you describe the audience that you saw 

that evening? 

TSB COURT: In what respect? 
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Will you.  describe first, their ago? 

MR.. HARRIS: Objection. 

MR. LONDON: This is most appropriate, this 

part of the proceedings. If you.  read your statute, 

you wouldn't-have raised that objection. Read your 

Complaint, 

THE COURT: .C.an you estimate the age---the 

range of ages? 

THE WITNESS: Sir, they went from the early 

twenties to the middle thirties. 

Q I assume that is just a general estimate? 

A  Yes. 

Q That's the audience itself. You would say that 

there was no one there that was in the early twenties? 

A  A couple of waitresses there were under the age of 

twenty. 

Q How much would you say? 

A .  .The one that was serving us, she appeared to be 

under twenty. And there was another one who was on the 

far side of us. She appeared to be twenty, too, I would 

say. 

Q What would you estimate the age of those 
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waitresses? 

About nineteen. 

of course.,' is purely an estimate? 

Yes, it ts. 

Q 

Cross-Ptl. Hahne-Defts. 

O You made no attempt to find out the actual 

.age? 

A  No, Z didn't. 

Q Other than these two waitresses, you would say 

that there was no one there present that evening under 

the age of nineteen? 

A  No, there wasn't. 

Q And apart from those two waitresses, most of 

those were abOve the age of middle twenties? 

A  They ranged from early twenties to middle thirties. 

O You heard the language that was used here en 

the tape recording? 

A  Yes. 

.Q  You testified that there were some words spoken 

before that did not appear on- the recorder, and some 

words spoken afterwards, by Mr. Bruce? 

A  Yes. 

Q  That wore not on the recorder? 
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Yes. 

Now can you tell us what he said before that 

Well, to the best of my recollection, I remember him, 

Cross'-Ptl. Hahne-Defts. 
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part where his voice appears on the recorder-•--on the 

tape? 

A 

saying something about, "You all know of my arrest"----* 

1-don't know if he said, ° arrest", but he referred to 

his arrest'.the previous ni4ht.:1  He Mentioned Something 

to the effect that he. got an extended engagement froM 

the City./ 

May I refresh from my notes, Your Honor? 

MR. SCHWARTZ: May I object to this testimony, 

Your Honor, and ask that Your Honor hold it against 

the defendant Bruce only, and not binding upon the 

defendant Ella Solomon? 

THE COURT: Will you repeat the question again? 

Q  I wanted ,to know what was said by Mr. Bruce 

before his voice was recorded, that evening. 

THE COURT: From the stage? From the performance 

position? 

MR. LONDON: Yes, Your Honor. 

THE COURT: Objection is overruled. 
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THE WITNESS: May I refresh my memory, Your 

Sorter? 

THE COURT: Yes. 

.Q  Pin4*hefore refreshing your memory, will you 

state Whatt - you are refreshing your memory from? 

A  Froth justnotes-....-40hat we call them, titles, main 

points. 

Q When were those notes or main points made? 

A  After the performance. 

Q"  Immediately following the performance? 

A  No, not immediately. 

Q When were they made? 

A  (No response). 

Q Now you are referring to something else? 

A  Yes. I'm trying to find the date. 

THE COURT: You weren't asked the date. You 

were asked how long after. 

THE WITNESS: He asked when I made these notes. 

Sow long after? 

THE COURT: Sow long after? 

A  It was about four or five days after that. 

Q And where was it made? 
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A  In the District Attorney's office. 

Q At anyone's request? 

No .sir;'. No.,  .Just sort  would take notes 

from my memory what X recall from the monologue, 

Q And those were the first notes that you had 

made following the-..!-or the first notes that you had 

made with respect to thin evening performance? 

A  That I had made, personally, Yes. 

Q When you say you had made personally, you mean 

that other notes were being made? 

A  Yes, 

Q By whom? 

A  By Mr. Ruh° . 

Q -Did anybody else make notes at the time of 

the performance, or thereafter? 

MR. HARRIS: Objection, Your Honor, I think 

that the purpose of the inquiry, so far, was to 

identify the notes which the officer was about to 

refer to in antiwar to. Counselor's point. 

MR. LONDON: I will get to that a little 

bit later. May we mark for identification the 

paper that the Patrolman is about to refer to? 
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THE COURT: Yes, Let it be deemed marked 

Defendant's Ekhibit A for identification. 

MR.. LONDON a Have they been marked? 

THE. COURT You 'want them actually marked, 

physically? 

MR. LONDON: X thought they should be. Yes, 

Your Honor. 

THE COURT: All right. Mark them. Two yellow 

sheets—Tages, with notes. 

Now before referring to Defendant's Exhibit A 

for identification, can you answer the question 

without referring to that exhibit A for identifica- 

tion? 

A  Well, I already answered your question, Counselor, 

and I have already referred to these. 

Q  I see. Now would you repeat your answer as to 

what was said before that portion of the program that 

was taped? 

A  Mr. Bruce made a reference to the effect that, "You 

all probably heard what happened the other night", or: 

of his arrest the other night, and mentioned something 

that ho got an unexpected extended engagement by the 
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City, He started to say something,that it must have 

been a ventriloquist there that night. He hadn't said 

anything. Or something to that effect. And that's 

when the tape started with am Mk. 

Q  What was said afterwards, after that portion 

that was taped, by----- 

A  That's when the high voice----he was going amuck, 

snuck, and he had his face in the sounding-board that 

was on the wall on the platform, and he was hiding his 

face from the audience, and he was uttering those words. 

Q  For ton minutes? 

A  Oh, no. 

THE COURT: This is at the end of the tape? 

THE WITNESS: No, the beginning. 

MR. HARRIS: The question was misunderstood. 

THE COURT: You were asked what he said after 

the tape was concluded. 

THE WITNESS: Oh, after the tape? 

THE COURT: You can refresh your recollection, 

if you want to. 

(At this time the witness refreshed his recol- 

lection.) 
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MR. LONDON: You cannot answer without looking 

at Exhibit A? 

THE WITNESS: I can. 

MR. LONDON: Well, will you answer without 

looking at. Exhibit A? 

A  The tape ended with Mr. Bruce referring to the show 

being recorded. .I forget the----I forget exactly what 

that part was all about. He made reference to----there 

must be sem kind of competition between City A, and he 

gets arrested, ho goes to City B but he doesn't get 

arrested. -  He. said, "That not arrested. That's not too 

bad." If he goes to city C and he doesn't get arrested, 

somebody better get off their ass and get him arrested. 

He started talking about ehe 2lice Department., 

"You can't blame the Police Department. The fellows that 

work in the Police Department, they get their heads shot-off 

for $400.00 a month. They are like the mailman. You 

can't blame, the mailman who binge you your notice. 

They don't wake up in the morning with the idea of whose 

head are they going to bust that day." 

He mentioned something about he was stalling fori 

time He said there was a long line outside waiting for 
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DOberman pincers. 

Now I think I woad like to refreah my memory. 

Q  Yes. Will you refresh your memory now from 

Exhibit A for identification, and gee if there is anything 

else you would like to add? 

(ht:this time the witneag refreshed his 

recollection from some notes.) 

A  There was another part of the monologu . -1 don't 

recall whether this wan --I believe this was at the 

end, about the time he had been arrested with Mr. Solomon, 

that he was sitting in the cell next to him. =He said 

to him, "Schmuck, what are you here for?" And they 

replied, "I don't know. I'm a stockbroker, I don't 

know why"...... 

MR. SCHWARTZ: I will object to this, Your 

Honor. 

THE COURT: On what grounds? 

MR. SCHWARTZ: Mr.. Solomon's statements are 

hearsay. I don't sae where they are admissible 

in this court. He is not a defendant in this case. 

THE COURT: This is part of the performance. 

MR. SCHWARTZ: I'm sorry. He said he was 
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sitting in:a cell-- 

TE2 COURT: He is testifying as to his recol- 

lection.Of what Mr. Bruce said at the end of the 

monologue, after the tape was concluded. 

MR. SCHWARTZ: I see. Well, let ma renew my 

objection to it on that ground anyway, Your Honor. 

THE COURT: 'Overruled. 

(Continuing) Mt. Solomon had said, "I don't knoW. 

I'M a stockbroker. I work nine to five." Per. Bruce 

is supposed to haVe asked him , "why did you get arrested?" 

He said, "I don't know. My wife owns a club". 

MR. SCHWARTZ: I will object to that, really. 

I object to that, Your Honor. 

THE COURT: On what ground? 

MR. SCHWARTZ: He is testifying monologue as 

to something a husband said about his wife. 

I object to that, Your Honor. I don't care 

if he puts it as a monologue or whatever. I object 

to it as binding on this defendant. 

THE COURT: He is testifying as to what 

Mr. Bruce said during the performance. 

MR. SCHWARTZ: Your Honor, I object to it an 
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binding on this defendant.. 

THE COURT: The whole monologue has been 

received'in evidence as to both defendants. 

Your Honor, I object to it as 

hearsay.I.object to it as binding on this defendant. 

THE COURT It is not objectionable, no more 

than any other part of the monologue. 

MR. HARM: Your Honor, it is not being 

offered for its truth, but merely as a part of the 

actual ries, .or the thing with which Mr. Bruce is 

being charged. 

THE COURT: The objection is overruled. 

MR. SCHWARTZ: Well, Your Honor, may we take 

it as conceded by the Court that since the District 

AttOrney has not offered the statement for the 

truth of the statement, that the Court does not 

accept it as the truth of the statement? 

May I have that? You don't accept that as the 

truth of the Statement, Your Honor? 

THE COURT: I am just accepting it as something 

Mr. Bruce said from the performer's spot in the 

Cafe. 
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MR. SCHWARTZ : .Right. 

THE COURT: It is not offered for the truth 

of the stOmsnt.. Mi. Bruce may have made it up. 

Was.anything else said by Mr. Bruce either 

before the performance, that part of the performance 

that was taped, or after that part of the performance 

• that was taped, that you haven't reported? 

A  That I haven't recorded? 

12-  That you haven't reported. That you have not 

told us about? 

MR. HARRIS: Your Honor, I'm not certain that 

the witness is answering the last question. 

MR. LONDON: I'm sorry, I just gave him an 

opportunity to, if you didn't object. I am asking 

him if there is anything else. Now he can testify 

if there is anything else. 

That's all that I can recall. 

Q  .Yolu arrested Mr.:- Bruce thereafter? 

A  1)t1 LaPiedra did. 

0  Pardon me? 

THE COURT: Please keep your voice up. 

A  Ptl. LaPiedra did. 
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Q . Were you present as Ptl. LaPiedra arrested 

Mr. Bruce? 

A  Was I? 

O Present.at the time and the piece? 

A  Right next to Mr. LaPiedra? No. 

O Where were you at the time of the arrest? 

A  Well, at that time I was approximately twenty feet 

away from Pt'. LaPiedra, and atreating Mra. Solomon. 

Q Did you have with you, at the time that you 

were present during the performance by Mr. Bruce, any 

kind of recording instrument? 

A  I didn't. 

O Did anyone who was with you have a .recording 

instrument? 

A  Ptl. LaPiedra, 

O Describe the instrument. 

A  Minofon recorder. 

Q And was he malcing----did he make a minofon 

recording? 

A  He did. 

O Be did?! 

Yes. 
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Q  Was there any language tht Mr. Bruce used 

throughout thaqaerformance, that you were not completely 

familiar 'with?. 

A  Well,IWouldhave to say yes. 

0  Can you tell maany words that you didn't under-

stand? 

A  Well, I tan 't say.' A few of hi© words seemed to 

me to be mumbled. 

0  You.maan you didn't hear it correctly? I'm 

speaking. now withrespect to------ 

A  Well, there was .a word there I don't think I would 

have understood even if I could have heard it clearly. 

It was muMblede and it was a word with which I wasn't 

familiar with at.this time. 

Q  Aside from that one word which you didn° t 

understand, you understood all the others? 

A  Yea. 

Q  Which- moans these are words that you have 

heard in the police station, are they not? 

A  No. 

MR. HARRIS: Objection. 

THE COURT: Sustained. 
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Have youiever been in the Army? 

Certainly these are words that you heard in the 

Army barradka ''were*hey not? 

MR. HARRIS: Objection. 

MR.:LONDONz If Your Honor please,' I think 

this is vital to the case. 

TEE COURT: Do you remember where you heard 

these words?.  

THE WITNESS  beg your pardon? 

THE COURT: Can you remember where you heard 

these words? 

THE WITNESS: Yes. 

MR. HARRIS: Your Honor, if I may--•-- 

THE COURT: He has only testified ho is familiar 

with eheM. 

MR. LONDON: Well, I want to know whether or 

not this isn't comMon parlance in the Army. 

MR. HARRIS: I object to that, Your Honor. 

I don't think.this is the issue. The Court has 

heard the language used in the performance, and 

think the.Court will apply the community standards 
.  - 
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in applying whether they have been breached. I 

don't think this officer's own personal.problemn 

can enhaice eht. or.reflect upon it. 

Certainly the officer can testify 

as to what is common in a given area amongst given 

personnel. 

THE COURT: He's not. You are asking him if 

he hearerthose words. 

MR. LONDON: That's----- 

TSB COURT: That doesn't necessarily make 

them common. 

MR. LONDON: Well, we will come to that 

question next. 

.MR. HARRIS; Your Honor, I don't---- 

MR. LONDON: Was not this language common 

parlance in the Army? 

MR. HARRIS: Objection. 

THE COURT: Sustained. 

MR. LONDON: If /bur Honor please, what is 

commonly tolerated in the community is one of the 

standards of what is obscene. And I think we have 

a right.to determine, from this witness, for the 
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Prosecution, What his own experience has been, 

Hiss experience has been unique if he has never 

heard language like that, or if it wasn't common 

parlance in the Army. 

THE . COURT: Are you referring to all of the 

merds used throughout the tape, from beginning to 

end? 

MR. LONDON: Yes, Your Honor. X say all of this 

language, except the one word that he didn't understand. 

THE COURT: I think you are referring to cer- 

tain specific words, are you not? 

MR. LONDON: I'm talking about the language 

that was used in this performance. 

THE COURT: A large part of it was devoted to 

common everyday speech. 

MR. .LONDON: Yes, Your Honor. There were other 

words like 'fuck', and 'elite/ and the like. 

THE COURT o Now if you are referring to the 

specific words like that, that's different. 

MR. LOUDON ss All right. 

Q  Xe not the word........4was not the word 'fuck' 

common parlance in the Army, according to your experience? 
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MR 'HARRIS: Z object to that, Your Honor, on 

'the ground:that for one thing, the test is a test 

of average personal community standards, not words 

used. in any particular aegment of the community. 

or in a particular organization in the community, 

or what hia experience as a soldier in the Army 

was. 

MR.LONDOS: Your Honor, the_ Army is about 

the most typical group from the community that there 

can be. Them are average adults. 

THE COURT: You are asking for a conclusion, 

but I will allow it if ho can answer it. 

You have heard,that word used? 

'THE WITNESS: T have heard the word used. 

Q  Was it not common in regular parlance, daily 

parlance in the Army? 

MR. HARRIS: Objection. 

THE COURT: Overruled. 

A  Well, it was fifty-fifty. 

Q  Well, will you tell me what you mean by'fifty-

fifty'? 

A  Some people it is part of their vocabulary. Other 
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people, it Wasn't; . 

.4 
 

So that maybe a half of .,the people used that 

word frequently and another half did. notflm that.  

correct?: 

A : Yes. 

Q  And the ford 'shit', isthe same thing true? 

A  A little mOre accepted than the other word. 

Q And the word 'amuck', do you know what that 

means? 

A  Dog? 

Q Yes? 

A  V  X only know it its a slang word. I don't know exactly 

what it might mean. 

Q General expletive, is that correct? 

A  Yes. 

Q As a matter of fact, even the word 'fuck' 

is a word that is not used in its descriptive sense? 

MR. HARRIS* Object to Counsel giving the 

testimony as a lexicon and expert himself. 

THE COURT; Sustained. 

Please, Mr. Schwartz, I wish you would refrain 

from gestures and dancing backwards at other 
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- people in tho courtroom. 

MR LONDON: Now did Mr. Bruce, during the 

entire time that you 'were in'the Cafe Au Go-.Go, 

Aid he perform in any other capacity, other than 

as an actor on this stage? 

A  No, 

Q Did.he say anything to the audience, other 

than this monologue that we have been speaking of? 

A  No. 

Q .There'Were some references during the taped 

part of Mr. Bruce's performance, to people at a table 

writing. 'Met reference was to your table, wan it not? 

A  Yens. 

O And you understood, from the references made 

by Mk. Bruce, that he was aware that you and the members 

of your table were police officers? 

MR.HARRIBI Objection. 

MR...LONDON: Certainly, Your Honor, this would 

have a. great bearing:on the question of his state 

of mind and belief as to whether what he was saying 

was obscene or not. 

MR:AURA:Ms Your Honor, the question obviously 
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is requesting this witness to determine the state 

of Mr. Bruce's mind. 

,MR LONDON: I am not. I was talking about a 

specific reference that was made during that tape, 

to certain ,  persona at a table. And I want to make 

it clear that that reference was made and was under-

stood as a reference to police reporters, at the 

table Where Ptl. Hahne was seated. 

MR. HARRIS; Your Honor, I think Counsel is 

merely supplying his own imagination. 

THE COURT: You may make that argument, but 

it is not for-the officer to decide that. 

Q  At the time that Mr. Bruce made the reference:, 

to'persons writing at a table, did he look at the direction, 

of your, table? 

A  -11b did;' . 

• Q  He did not? 

A  He did. • 

Q  And was there.someone at that table writing 

at that .tithe? 

A  Th re was. 

Q Who? 
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MR. LONDON: That's all,. Your Honor. 

CROSS-EXAMINATION BY MR. SCHWARTZ: 

MR. SCHWARTZ: May X begin, Your Honor? 

THE COURT: Please do. Yen. 

Q  Ptl. Hahne, you testified, did you not,.that 

you arrived at the Cafe Au Go-Go on the evening of.  

April 7th, at about 900 P.M0:lin that correct? 

A  Correct. 

. 0  You stated that you remained in theCafe until 

about 11s20 or 11:30? 

A  Yea. 

Q  You remember that? 

A  Yes. 

Q  Now you testified, if I recall correctly, 

and pleas°  correct me if you find that I am mistaken, 

that in your description of the premines, an you entered 

the Cafe Au Go-Go, you go dawn. a flight of atairs and 

you come to a room, a roam which in separated, as you 

described it, by "a cloth-type partition". Is that 

correct, air? 
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A  That is. 

Q And you 'testified on Direct Examination that 

you saw Mrs. Solomonl'she was in this room with the 

'cloth-typo partitide. Isn't that right? 

A  She was in this section of the Cafe. 

Q .  Yes. Right, with the cloth-type partition? 

Yes. 

Q _And the cloth-type partition separated this 

part of the cafe froze the part of the cafe on which was 

the stand on which the performer performed; is that 

right? 

A  Yes. 

Q Now isn't it a fact, officer, that the cloth-

type partition that you described, as a cloth-type 

partition, inc black cloth? Isn't that right? It is 

Completely bladk, and it runs from ceiling toground??  

Isn't that a fact? . 

A  sorry. I don't recall it that way. 

Q What:  color was it,• air? 

A  I really can't say. I think it was a lighter color 

than black, though. 

Q. .Warvit 
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A •I don't recall what color itvas. 

Q  pidyeu make an effort to blow through the 

partition? ThOcloth? 

A  X. recall when=I was sitting at my table, that I . 

could see light, etc., through the partition. 

Q  could you see.  people? Could you see faces? 

A  I couldn!t:distinguish definitely people or anything 

like that. 

Q Now you testified here, in court, that there 

were speakers on both sides of the partitions is that 

right? 

A  Yes. 

Q Now by 'both sides of the partition!, you 

mean both sides of the black cloth, or the cloth that 

you described just earlier; is that correct? 

A  Yes. 

Q Now is the part of the enclosure that's nearest 

to the door to.the premises, the door leading to the 

street,. where,: in proximity to the partition, is the 

speaker? 

A  X recall seeing the speaker at the---on the wall, 

on the right wall, as you are standing in the door coming 
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Nowyou testified, ,officer, that as you came 

into the premises,Ait'nine'o Clodk .you saw.  Mrs. Solomon 

in this room,-'the room separated by the black partitions 

is that right?.  

MR.•EARRZS; Objection. I don't think that's 

the testimony. 

Q ' In that your testimony? 

A  No, it inn t. 

Q It is not? All right. Now Officer, you testi. 

fied, am I correct, that the monologue lasted in this 

case, somewhere from fifty to fifty-five minutes, and 

it started approximately ten or ten-fifteen; is that 

correct? 

Approximately. 

Q And you testified during the course of the 

monologue you got up from your table and you vent out to 

the men's room, is that correct? 

A  That's correct. 

Q And the men's room is boind the partition, 

in it not? On the other side of the partition? The 

partition is away from where the entertainer is enter- 
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tainingy is that correct? .  

,Andyou(testifieerthat it was at that time that .  

you. saw Mrs Salomon, is ,  that correct? 

A  It is. 

Now Officer,..you testified that :you werethe 

officer mho arrested Mrs. Solomon, is that right? 

A  Yes. 

_•  You are the arresting officer, is that a fact? 

It is. 

O Now officer, you know for a fact, do you not, 

that Mr. Solomon, Mta. Solomon's hudband, was arrested 

on a date some days prior to the date that you arrested:  

Mrs. Solomon? You know that, didn't 'you? 

A  Yes.' 

Q Isn't that a fact? You knew that Mr. Solomon 

was already under arrest? 

A  Yes, 

.Q  And.  you knew that he was charged?under an 

Information by the Grand Jury of Chia County, with the 

same crime with which Mrs. Solomon is now charged? 

You knew that, didn't yon? 
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Q  And you knew that he was charged with being the 

owner, the manager, the producer, director and agent of 

putting on this show and giving ehis dhow? You knew that, 

didn't you, sir? 

A  Yes. 

Q  Now you testified, officer, on Direct Examination, 

that when you talked to Mrs. Solomon for the first time, 

you had already been talking with a male employee of 

the club. You remember that, don'•t you? 

A  Yes. 

Q  Now would you tell me, officer, what it was 

that you said to the male employee of the club? 

MR.HARR/8: Objection. 

What did you say to him? 

MR. SCHWARTZ: What he said. What this officer 

said, Your Hohor. 

THE COURT: To whom? 

MR. SCHWARTZ: To anybody. What did just the 

officer Say. =X do not want to know what anybody 

else staid. 

Q  What did you say? You said you were talking. 
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What did you nay? :; 

MR. HARRIS: Objection... 

MR SCEWiRTZI Something he did. Something he 

paid. It iiva part of what he did, 'Your Honor. 

. THE COURT: Overruled. . 

Q  What did.you say? 

A  I asked him td tell me where.the owner of the club 

was. 

C). _Now officer, did you get the name of the 

man with whom you were speaking? 

A  No, I didn't. 

Q Could yott just describe him for the record, 

here in court?.  

A  Well, all I remember is that he was about five foot"----

nine, white, black hair, and he was wearing a blue suit. 

O Now officer, isn't it a fact-.----I will 

withdraw that. 

Prior .to going to the club,. you testified that 

you got certeinAnstructions. Isn't that right? 

A  Yes. 

Q And that you got these instructions from 

Deputy inspector Powell, isn't that right? 
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A  Yea,. 

Q  .Now you , testified that when you.entered.the 

club, you went into the club, paid your admission, and 

went in and sat down. Did you do that pursuant to 

instructions?. 

. MR.-HARRIS: Objection., That was not the 

testimony. 

. MR. SCHWARTZs I asked him now, did you do that 

pursuant to. instructions. 

MR. HARRIS: I . am objecting to the fact that 
• 

you posed that as having been the testimony. 

THE COURT: lie testified that Inspector Powell 

did give him certain instructions. 

MR.' HARRIS: Yes. 

MR. .SCHWARTZs Yea. Did he do what he did 

pursuant to instructions? I want to know the 

specific things he' did pursuant to those instructions. 

:THS COURT': Objection? 

MR, °SCHWARTZ: Yea. He objected, Your Honor. 

MR.11ARRISs If he.is refraining the question. 

I could withdraw my objection. 

MR. SCHWARTZ: You want me to raframe the 
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question, Your Honor? 

THE COURT: No. 

HR. SCHWiaTZ: Then could I have my question 

answered? 

THE COURT: Go ahead. 

THE WITNESS: Would you mind repeating it? 

Q  Did you pay your admission and - sit down in the 

premises pursuant to instructions given you by Deputy 

Inspector Powell?.  

A  Yes, 

Q Now when you got up at the end of the performance 

and you went over and you spoke to this man, did you 

do that pursuant to your instructions from Deputy 

Inspector Powell? 

A  Well, I don't quite understand what you mean by 

did I do that pursuant to my instructions. 

Q Well, were you told to look for someone in 

particular, officer? 

A  No, eir. 

Q But you were looking'for someone in particular, 

weren't you? 

A  Somebody-in particular? 
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Q Yes? 

A  Yes, I was. 

Q You were. Now Officer, did you make an inves- 

tigation in this case, to determine who owns the Cafe 

Au Go-Go, the premiSes here? 

A  Did I? No, sir. 

Q Excuse me? 

A  Did I? No, sir. 

Q Well, do you know, officer, as a matter of fact, 

that this premises 152 HIeecker Street, the Cafe Au Go-Go, 

is owned by a domestic corporation? 

MR. HARRIS Objection. 

(Continuing) The State of New York, Cafe 

Au. Go--Go, Inc.? 

MR. HARRIS: Objection, Your Honor. I think 

he is :eking a question of this witness which is 

clearly beyond his knowledge. 

MR, SCHWARTZ: Perfectly legitimate. 

MR. HARRIS: He has already made-----the has 

made no inquiry or investigation. 

MR. SCHWARTZ: Let him tell us, if he knows. 

THE COURT: Do you know or not? 
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THE WITNESS: No, sir.  don't. 

Q You don't know that this is a corporation that 

owns this premises? 

MR. HARRIS: Of his own knowledge, whether he 

has seen the certification of the corporation? 

Q  Well, were you told by the District Attorney's 

office of New York County? 

MR. HARRIS: That's objected to. 

THE COURT: Do you know of your own knowledge? 

• Do you( know that? You know that, officer. 

THE COURT: Mr. Schwartz, please. 

THEWITNESS: At this moment I do, Your Honor. 

THE COURT: Of your own knowledge? 

Q 'You do? 

From these* proceedings. 

Q You do know. 

THE COURT: That isn't knowing of your own 

knowledge. That's something you have been told? 

MR. SCHWARTZ: Well, Your Honor, will you take 

judicial notice that this corporation is owned by 

the Cafe Au Go-Go, Inc.? After all, a subpoena 

was served on the corPoration. You had a whole 
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wring. 

MR. HARRIS: Your Honor, I think this Counsel 

is the one who has been making it very clear that 

he bap asked this court to divorce itself from the 

earlier proceeding. 

MR. SCHWARTZ:. Your Honor, I don't want to 

make a farce of it. A woman is on trial. Is this 

a hearing provided in a criminal proceeding? 

THE COURT: Mr. Schwartz, I can't get a word 

in edgewise. You talk so fast, I am not able to 

make any kind of a ruling. 

MR. SCHWARTZ: I asked-- 

THE COURT: You asked me to expedite-- 

MR. SCHWARTZ: I asked---- 

THE COURT: You asked me to expedite the hearing, 

and yet you make it impossible. There has beem 

testimony in evidence to that effect, but it is 

not a subject for judicial knowledge. 

MR. SCHWARTZ: Well, do you know   

THE COURT: And there certainly has been 

evidence of that. 

MR. SCHWARTZ: Well, Your Honor, may I say 
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this, and X will be very brief. There is mo rule 

of law in New York State that says that someone 

may testify that something is i corporation only 

when they have researched the files and gotten 

the certificate from the Secretary. 

The officer knows that it is owned by the 

corporation. Let's have it in the record. 

THE COHRT: How does he know it7 

MR. SCHWARTZ: How do you know? 

THE COURT: He says he doesrOt know it. 

MR. SCHWARTZ: He said he does know - it by 

virtue of these proceedings. He learned it. I. 

learned that' Lyndon B. Johnson is the'President. 

I have never seen the man, but X would vouch for 

it. 
THE COURT: He says he has heard it in these 

proceedings that that's so. 

MR. SCHWARTZ: So this is a corporation that 

is the owner, is that right? 

MR. HARRIS: Objection. 

THE COURT: From what you have heard in these 

proceedings, is that right? 
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THE WITNESS; Yes, air. 

Q  Now officer, you went to the premises, and 

you say you were looking for a particular individual. 

I asked you if it isn't a fact, officer, a matter of 

fact, that when you walked up to this man Tony,f you 

asked him, "Are you Howard Solomon"? Isn't that a 

matter Of fact, officer? 

MR. HARRIS: Objection. I think a conversation 

between this officer and some unknown third party 

is objected to . 

MR. SCHWARTZ: I am not asking for conversation. 

I am asking what he said-- 

THE COURT; * I will allow it. 

A  Did I? No,•i didn't. 

Q  Did any of your brother officers, in your 

presence? 

MR. HARRIS: Same objection. 

THE 'COURTS Overruled. 

A  There 

 

the Inspector was with me, but I 

 

didn't hear what he asked this person. 

Q  You didn't hear what he said? 

THE COURT: Put your hand down so the reporter 

69 



Cross-Ptl. Hahne-Defts. 

can hear you better. 

Q  Now officer, isn't it a fact-----didn't you 

testify on Direct Examination, that while you were talking 

with the male employee of the club, and I quote you 

directly, you say: "Mrs. Solomon appeared and ehd said, 

"Take me. I'm the owner." 

A  That's correct. 

Q  Didn't she say that? "Take me. I'm the owner". 

A  That's correct. 

0  Where was she standing when you were standing 

talking to this employee? 

A  - Where was she standing et this time? 

Q Yea? 

A  Before she approached us? 

Q Yes? 

A  'I don't.know . She came from the ,front. From behind 

the partition. 

Q  Now offiCer, you knew, had you not, that 

Mr. Soicmpn was preiripuSly arrested as owner and managerr. 

ien't that a fact? 

A . Yes. 

Q  And you went to those premises; it is it a fact 
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that .anyof the officers that you know, or that you went 

to the premises with, were directed to find Mr. Solomon? 

Isn't that a fact? 

A  Directed to find Mr. Solomon? 

Q Yes, air. 

A  I can't say that I know that. 

Q Well, had you ever seen. Mr. Solomon before? 

A  No, I didn't. 

Q Did vou see Mr. Solomon? I show you Mr. Solomon 

here in court today. Did you see him at the club that 

night, in the premises? 

A  No, T didn't notice him. 

MR. HARRIS: Objection. 

Q  Didn't notice him. The question has been 

asked and answered. 

THE COURT: The objection is overruled. 

Now you testified, did you not, that you had 

Mrs----...you took Mrs. Solomon's pedigree---tht you took 

Mrs. So/emon'e Tedigree. Is that right? 

A  Yes. 

Q Did you ask her whethe r she was married? 

A  Yes. 
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Q Did you ask her whether she had any children? 

A 

Q Did you -know, as a matter of fact, that she 

was the mother of two infant children, n four year old 

and a two year old? 

MR. HARRIS: Objection. 

THE COURT: What's relevant about that? 

MR. SCHWARTZ: I am going to bring out -a 

fact, Your Honor. 

THE COURT: All right. 

Q ,Did you know that? 

A  No, I didn't. 

Q Did you ask her who her husband was? 

A  No, I didn't. 

Q Did you know her husband was Howard Solomon, 

the defendant in the other case? 

A  I would say . I assumed. 

Q Now Officer. you said that after- Mrs. Solomon 

was arrested, she refused to state any more---to make any 

other statements with regard to this case; is that right? 

A .That's correct. 

Q Now officer, I ask you, at any time while 
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you were in the premises, did you see Mrs. Solomon 

advertise any aspect of this act, while you were in the 

premises, on the evening of April 7th? Did you see 

her advertising? 

A  No. 
s 2  ( 1 c 

ED emit 

Q Did she give the act? Did she perform it? 

 

A  No. 

Q Did she direct it? Did you see her direct it? 

 

A  I didn't. • 

0  Did she participate in it? Did she get up 

on the stage and participate in the act? 

 

A  No. 

Q Did she present it? Did she get up there and 

announce the act or personally present it? 

 

A  No. 

Q - Did she at any time prepnre the terms for it, 

do you %now, as owner, manager, agent, director? Do 

you know? Did. you see her prepare the terms for it? 

 

A  Did I see her? 

Q Yes? 

MR. HARR/6: Yes. 

 

A  No, I didn't see her. 
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MR. SCHWARTZ: I have no further questions. 

Your Honor. 

* * * * * * 

.MD/RECT EXAMINATION BY MR. HARRIS: 

MR HARRIS:, Just briefly. 

Q Officer, you have testified that one of the 

officers accompanying you was wearing *--- minofon recording 

device, is that correct? 

A  He vas. 

Q And have you subsequently heard"the play-back 

of the wire that was contained within that minofon? 

A  Yes. 

Q And would you say that the quality of the 

sounds on that wire was somewhat less audible than that' 

which has been: played here for the Court, People's 

Exhibit 01? 

A  Yes. 

.0  Officer, there was reference to the fact that 

someone at your table was taking notes. Who was taking 

the pctee? 

A  Mr. Ruhe. 

Q  Is Mr. Ruho a member of the New York City Police 
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Department? 

A  No. 

Q Was there anyone at your table wearing a police 

uniform? 

A  No. 

0  Or anyone with a police badge displayed? 

A  No. 

Q Did anyone, during or before Mr. Bruce's act, 

announce that you were police officers? 

A  No. 

Q Naw you were also asked, during cross-examination. 

whether Mr. Bruce did anything besides act during the 

performance. Was he reading from a script? 

A  No. 

O Did he announce that he was about to recite 

material written or prepared by anyone else? 

MR. LONDON: Objection, Your Honor. The 

witness has testified before that he had testified 

to the best of his recollection of all that 

Mr. Bruce had said. Now I think the District Attorney 

is putting words into his mouth that had nothing 

whatever to do--. 
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MR. HARRIS: Your Honor, I think that Counsel 

asked this witness a question which celled for a 

conclusion, and I am merely trying to elicit some 

facts which would shed light to that conclusion. 

THE COURT: I see nothing improper with the 

question. Overruled. 

Q Was there any announcement made to that effect? 

A  No. 

MR. LONDON: Pardon me, I didn't hear the 

answer. 

THE WITNESS: No. 

Q Was there any other participants with Mr. Bruce 

at the time that he delivered his presentation? 

A  No. 

.0  Now finally, were there anysigns, any----was 

there a marquee in front of the premises, or any signs 

indicating the performance to be given that night? 

A  I recall there was a doorman.there. 

Q You don't recall whether or not---- 

A  I don't recall seeing any sign, whether there was 

one there or not. 

MR. HARRIS: I have no further questions. 
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RECROSS-EXAMINATION BY MR. LONDON: 

MR. LONDON:' May I just ask one or two more, 

Your Honor? 

Q You stated, Ptl. Hahne, that you made the 

arrest of Mrs. Solomon? 

A  Yes. 

Q And you arrested her for Violation.of Section 

1140a of the Penal Code? 

A  Yes. 

Q And what wan the act for Which----or your under- 

standing of the offense? 

MR. HARRIS: Objection. 

Q  Of which she was arrested? 

MR. LONDON: This is an arresting officer. 

MR. SCHWARTZ: I object to this, Your Honor. 

I object 'to this. 

THE COURT: Objection sustained. 

MR. LONDON: Your Honor, this is an arrest 

made for an alleged offense. 

THE COURT: You are asking for a legal con- 

clusion. 
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MR. LONDOI1T. He made an arrest for Violation 

of the law. 

THE COURT: All he can do is to testify what 

he saw and did. 

Q  Did you consider this performance obscene? 

MR. HARRIS: Objection. 

TEE COURT: Sustained. Don't answer. 

MR. LONDON: If Your Honor please, he made an 

arrest for, I assume, a violation. of that portion 

of the Section. 

THE COURT: It is not up to him to decide if 

it's obscene or not. 

MR. LONDON: It certainly is, if he is making 

the arrest. 

THE COURT: I disagree with you. 

(4  Did you make this arrest at the instructions 

of any other person? 

MR. HARRIS: Objection. 

THE COURT: Sustained. 

MR. LONDON: Your Honor, here in an arrestir 

officer walking into a place because he claims 

that a crime was committed in his presence. We 
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have a right to know what his concept of the crime 

is. 

MR. HARRIS: Your Honor, his entry into. the 

place is not being justified by the fact that he 

made an arrest there. His entry is justified by 

the fact that he paid an admission. He hes then 

taken 00 MA police action, based on certain facts 

Which he has testified to. And I submit it is 

for the Court to decide whether there has been a 

violation, and Whzt violation it is. 

MR. LONDON: If Your Honor please, I think 

that an arresting officer, when he takes upon 

himself the responsibility of arresting somebody 

for the commission of a crime, should know what 

the crime is. And X would like to inquire into 

this crime. 

MR. HARRIS: I think he has already answered 

it. 

THE COURT: It is not up to him to decide 

whether it was - actually committed or not. 

MR. LONDON' Certainly it is up to him, ir 

he is making the arrest. 
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THE COURT: It's his opinion that he had 

justification for the arrest. 

MR. LONDON: And I would like to know the 

basis for his opinion, and I have a right to inquire 

into it. 

THE COURT: The objection in sustained. 

MR. LONDON: Exception, Your Honor. 

BRIDGE OFFICER: Any further questions, Counselor? 

MR. SCHWARTZ: I am finished with this witness. 

(Witness excused) 

* *  ft It 

MR. HARRIS: May I have just one moment, Your 

Honor?  I I J A it 

`That is the People's case, Your Honor. 

M.R. SCHWARTZ: Your Honor,,at the conclusion 

of the People's case, the defendant Ella Solomon 

respectfully . moves to dismiss for the People's 

failure to prove a prima facie case. - 

If I may be heard, Your Honor, briefly----may 

I have the Complaint? 

(At this time Mr. Schwartz was handed the 

original Complaint). 
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MR. SCHWARTZ: Your Honor, promised us a fair 

.and impartial hearing. The police officer testified, 

as to Ella Solomon, that she was neither the manager, 

the producer, the director or the agent. She did 

not prepare, advertise, give, direct, or present 

the show in question. She is not the owner of the 

premises. YOur Honor know that.;  The officer 

testified he knew henow knows that she is not 

the owner. She is not the owner, because the owner •  

is a corporate entity, the Cafe Au- G...)-Go,'Inc. 

There.is no knowledge she either prepared, participated, 

gave. 

The only knowledge---the only testimony here, 

is tht there was a speaker near where she was stand- 

ing. She was never in the room where the show 

was given. There is no  absolutely no testimony 

to connect her with the show, or even with knowledge 

'of the show, Your Honor. 

I. state to this Court, on this record, if this 

were any kind of case, any other kind of case in 

tun community, ABC case, or anything else, Your Honor 
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would dismiss for the People's failure to prove 

a prima facie case. 

In fact, Your Honor-----in fact, Your Honor, the 

record will bear out that her husband, Howard 

Solomon, had been arrested some days before. end 

that the police officers were now coming back for 

a second show, and that this officer was looking 

around. He did not see Howard Solomon in the 

premises, and he went over and talked to a man. 

Ella Solomon-------Ella Solomon, knowing that 

her husband had been arrested days before, came in 

and said, "Take me. Take me. I'm the owner." 

This woman, whose husband had been previously 

arrested; who has two infant children; who has no. 

,ownership of this cafe, neither managed, directed, 

prepared, participated in any way, had been arrested 

and Charged with this crime. 

I ask Your Honor, please. please, Your Honor, 

to dismiss this case against her for the People's 

failure to establish a prima facie case. 

Your Honor knows she is not the owner, and the 

District Attorney, and the officer knows that she 
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is not the miner. 

THE COURT: Are you suggesting that I would 

make a different decision if it were another kind of 

case? X don't quite understand your allusion. 

MR. SCHWARTZ: I ask you only to dismiss this 

against her, 

THE COURT: You said if it were some other 

kind of case,, that I would dismiss it, but implying 

I would make -a different decision here because it 

is not a .different kind of case. 

MR. SCHWARTZ: I don't want to leave that 

inference in the record, Your Honor. 

THE COURT: I resent that. 

MR. SCHWARTZ: I don't want to leave that 

inference. 

THE:COURT: That's.  what you said. 

M.R. SCHWARTZ: I would ask you to decide it 

on this case. 

MR. LONDON: Just briefly------ 

MR. HARRIS: I thought maybe it would be 

eaeier if------- 

MR. LONDON: I don't think so. May I be heard? 
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THE COURT: Yes. 

MR. LONDON: I would like to move to dismiss 

on the ground first, and most importantly, that 

my client is not 'within the purview of this statute. 
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If one bothers to read the statute, Section 

1140a, and it is only that statute that the District

Attorney seeks to----it is now on that statute 

that the District Attorney seeks to have him held. 

The Section reads-----after it discusses who 

is within the statute, it says that, "The provisions 

of this statute shall not apply"----in other words, 

you can disregard any person----"participating in 

a'performance merely as an actor, musician, stage—

hand or spectator." 

The only evidence that we have here, is that 

Lenny Bruce appeared as an actor. Hec.livered 

the line° . Andunder the clear language of the 

statute, he is not within the statute. He cannot 

be held under that statute. He cannot be held 

guilty of an offense. 

The People have not made a case of showing 

him guilty of anything, other than being an actor 
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in this performance. 

Now second, and I muat make this point now, 

in order to preserve the issue, the statute is 

void op. its face. Clearly void on its face. And 

think that anyone with a knowledge of the subject, 

would be forced to agree that it is. 

This Section provides, after describing what 

acts would be held within it, and punishable, 

says. "any show, exhibition or entertainment which 

would tend to the corruption of the morals of 

youth—of youth or others". 

Now if Your Honor please, the United States 

Supreme Court has said unequivocally, that any 

statute which bases a charge of obscenity, or of 

any improper publication on the ground of standards 

Which. 'would be applicable to youth, is unconsti- 

tutional. 

And . 1 may mention only two cases.--I indeed 

mention only two cases in the United States Supreme 

Court to that effect. One is the case of Butler 

Vis-..MiChigan, and the other is the cane of Roth- 

vs. The United States. 
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In both cases, it was made clear that no 

person can be held guilty of a punishable offense, 

of uttering something that is supposed to be indecent, 

if, under the statute, he is to be judged by what 

would be corrupting of the morals of youth. 

The morals of anything other----and not even 

the word 'morals', but the standard must be the 

average adult of the community. 

And this statute specifically incorporates 

the standard of what is corrupting to the youth. 

And so, it is:  on 3..#p face, unconstitutional. 

THE COURT: Aren't you ignoring the words. 

"or_ others"? 
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MR. SOLOMON: No, Your Honor, because one of 

the Aandaras of the statute itself, is whether or 

not it was corruptive of the morale of youth; and 

that affects the whole statute. 

THE COURT* I see your point. 

MR..LONDONt Ana I would be very happy to give 

Your Honor a Short memorandum on these issues. 

Now let ma come to the third, point, and the 

most important one, p,nd that is that there is 
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nothing that was shown here, that under any stretch 

of the imagination, could be deemed obscene within 

the meaning of the law. 

The only definition of what is Obscene, that 

we may accept and act under, if that formulated by 

the United States Supreme Court. 

And that definition, in substance, is as follows: 

"That which arouses purient interests in the 

average adult of the community. taking the wording 

under discuslon as a whole, and judging it by its 

dominant effect". 

THE COURT: You are referring to cases which 

have to do with books and pictures. rather than 

shows. 

MR. LONDON, Your Honor, I think it makes no 

difference whether it is a spoken word, and whether 

it is a word spoken on a screen. 

THE COURT: It may be, but the cases you are 

referring to do relate to books and pictures. 

MR. LONDON: Yes, Your Honor. 

THE COURT And were brought under the statute 

worded differently than this one. 
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MR. LONDON* Yes, Your Honor, but there is no 

question in the world, and I. can state this without 

any possibility of successful contradiction, that 

the same rule applies to utterance, as applies---- 

the same rule applies to speech as it does to 

preps. 

And you find in the various cases in which the 

court discusses, let us say, movies, they use the 

words "press and speech" interchangeably. 

And in the first of those cases. the question---- 

I think it was Burstvn vs. Wilson. the Court made 

it very.clear that speech or press----the right 

against infringement of speech or press, would be 

violated, if a work is suppressed, according to 

standards other than those that I have indicated, 

or formulated. or I have just mentioned. 

THE COURT: I can conceive that what might be 

considered indecent or obscene-----what might not 

be considered indecent or obscene on the Printed 

page might become cm in a physical exhibition. 

MR. LONDON; And I wcule) agree with Your Honor 

that a graphic demonstration could conceivably 
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be more-----mbe judged by slightly different standards 

than let's say, what is on the printed page. 

X can't conceive of Your Honor's indicating 

that what is judged----there is any substantial 

difference between what appears on the printed page 

and whet appears----and what is spoken. what in 

published by utterance. I think certainly the 

standards are the same in any event. 

But here, I think we have nothing which can 

be designated obscene within the law. Certainly 

the man has used language which is normally con-

sidered coarse and vulgar. 

And the Court of Appeals in this state, in 

02s-e
2 

Airl  4'/  People .ve. Mendling, 251, N.Y. 

(./3 2)  THE COURT:.  258 NY. 

MR. LONDON: 258. I am sorry, Ytur Honor-- 

haS said unequivocally that the use of coarse 

and vulgar language, and the depiction of coarse 

and vulgar petoonality, does not make a work obseene. 

THE COURTI That particular case involved a 

theatrical performance in which Ole scene wan 

layed in what was called a 'low dive'. 
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MR LONDON: Yes, Your . Honor. 

THE COURT: And the language used was considered 

reasonably appropriate to such an atmosphere. 

MR. LONDON: Yes. Your Honor. 

THE COURT: That's not the situation here. 

MR. LONDON: I don't think it would make any 

difference. I think the question here is that the 

man is accused of using words that are considered 

vulgar. I won't go into it. I won't go into the 

question of--.-- 

THE COURT: I was just pointing out that there 

was no scene being depicted here, Which required the 

use of_vulgar language. 

MR. LONDON: I would suggest, Your Honor, that 

the language of the Court in,:that case wasn't 

confined to the particular situation it had before 

him. What the Court was indicating was tht coarse 

language is not obscenity. And. as a matter of 

fact, I think that the Court has said thy. 

The Federal Court, not the New York Court of Appeals, 

but the Federal Court has said it. 

Certainly-in the case involving Lady Cotterly's 
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Lover, the decision that was---the case was the 

Postmaster vs. Grove Press Inc., and tltt went 

into the Second Circuit Court. 

It is made clear there tht the use of coarse 

and vulgar language, and the word there that was 

used most often was tfudk° , and wan not a word that 

was in and of itself obscene. And the use of such 

language could not beconsidered obscenity. 

But an a matter `of fact, our standards in the 

State of New York are more stringent than they are 

elsewhere. 'The New York Court of Appeals has hold, 

I think,- unequivocally, that only what is considered 

ihard—core Pornography can be supporesed.-  'Hard—core" 

pornography. 

There is a alight difference of opinion between 

soma O the judges as to just what contain within 

that section.. But what they meant was something 

that is blatantly, patently, flagrantly pornographic. 

T1 Which arouses purient interest in the average 

adult of the community. 

And God knows, there was nothing in what was,  

said on that tape, tht would arouse purient interest 
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in anybody, unless he was a moat depraved person. 

Purient interest means arousal of sexual 

desire. .  

There was certainly nothing, nothing in any 

of the statements made by Lenny Bruce, that would 

arouse sexual desire in the normal average adult 

of this community, or any community, that Z know 

of. 

92 

Now finally, we have one other standard, 

relating to what is obscenity. Here again, the 

United States Supreme Court has said in the Roth 

va. United States case, tht by definition, a 

work that has'redeeming social value,;is not obscene. 

By definition. 

What they mean by 'redeeming social value', 

is that if it hats some meaning, if it has some 

substances the Court was attempting, I believe, in 

that cave, and certainly it is evident from the 

argument—from what occurred on the argument in 

that case, that ghat the Court was talking about, 

was pictures of fornication, and the like, which 

they would designate 'hard—core' pornography. 
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/ submit, Your Honor, that whether or not you 

found this monologue amusing, thatit has redeeming 

social value. 

93 

what Mr. Bruce was talking about, were things 

of genuine interest to the community. The fact 

t1 he said it by way of, in an attempt to be 

amusing, doesn't in any way change the value, or 

change the nature of what he was talking about. 

He was talking about the hostilities_and the 

prejudices of minorities against minority people. 

And he war talkingabout the prejudicee of minority 

people. He-was talking about the exploitation of ,  

tragedy, the commercial exploitation of tragedy 

An for example, the attempt to take the-7--to use 

mine disaster as a means of advertising a cigarette. 

He was talking about the cruelty of fighting over 

the custody of children.; He was ridiculing and 

talking about the general public reaction to a man 

on a ledge, thought to be a suicide. These things 

were the substance of what he said. 

And the mere fact that he uses language which 

other people ovneider coarse; which other people 
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consider vulgar, can't possibly make what he said 

obscene.• 

Now Your Honor, I must say that I speak with 

probably greater experience than any other attorney 

in the United States, on the question that I have 

been discussing. I can say that, I think, without 

the slightest hesitation. I think this is generally 

recognized. I hire tried, certainly, more than 

250 of these cases in about fifteen states of the 

United States, and including -this state. 

There is not the slightest-doubt in my mind 

that any conviction or a conviction, of this defend— 

ant, Lenny Bruce,'''or es a matter of fact, of the 

defendant Solomon in this came, -for violating a lacy 

relating to indecency, or dtcenityi couldn't possibly 

stand. 

I mould Stake my-reputation on that, Your 

Honor, and I think holding these defendants, under 

the proof that has been made out in this case, will 

only be:putting the state to an expenditure which 

•untimately will be wasted, --which must be wasted. 

' Thank you. 
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MR. HARRIS:! Your Honor, I don't think it is ' 

necessary for ma to recall to the Court's mind the 

fact that we are dealing here this afternoon with a 

question of a prima facie case, and not a question 

of proof of all the elements beyond a reasonable 

doubt. 

Now if I can address myself just briefly to 

first Counsel's remarks concerning his client, Ella 

Solomon., 

I think the only evidence t1 's been produced 

here in court this afternoon, which stands uncon-

eradicted, which stands unimpeached, is the testimony 

of the officer that that defendant stated to him, 

D1 am the owner of the premises. I am the owner.° 

Now:Counsel in his own questions was attempting 

to introduce into the record something other than 

that fact. But I submit that Counsel's questions 

cannot be evidence in the case. 

'On the prima facie quiption of whether 

Mrs. Solomon was connected with thepremises, 

whether she sanctioned the show in question, I 

-think the only evidence before the Court is her 
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own statement to the police officer that she was 

the owner. 

He points to the fact that her husband had 

previously been arrested, and I think that the 

only purpose that fact serves is to have put 

Mrs; Solomon on notice, and have afforded her an 

opportunity to know that the very act which she 

was permitting: on April 7, 1964, had already been 

the basis for an arrest of her husband. 

So I think, if anything, it just incriminates 

her. 

Now Counsel has refereed to one of the technical 

defects tht he finds in the People's case, namely 

that Mr...Bruce appeared merely as an actor, 

rather, he says participated as an actor. 

But I would point to, and emphasize the words 

in the statute, which says, "merely as an actor".  

And I think that if we are to give that phrase, 

its common sense definition, then I think that 

'what the legislature is speaking of, is someone whO 

ie performing a script, or a play, •3r a monologue ,  

at the behest of someone else, written by someone 
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else, and for the purpose of portraying it to an 

audience. 

I think the evidence before this Court makes 

it -clear that 
'
Mr Bruce was not an actor----"merely 

an actor", in that sense. 

Now so. far as the consitutionality of the 

statute is concerned, I submit that if there is any 

ambiguity about the phrase "corruption of the 

morals, or tending to the corruption- of morals 

of youth", that that phrase is not necessary to 

a constitutional interpretation of the statute. 

Tht the-statute speaks of a performance which,  

is indecent, immoral, or obscene, and later adds- 

the words, "or tends to the corruption of youth, 

or others". 

And.I submit that this Court can find that 

the statute is sufficiently clear, when it prescribes 

obscenei immoral, or indecent, and can disregard 

the verbiage "and tends to the corruption of youth 

and others". 

Now with respect to the question of whether or 

not the performance that the Court has heard is 
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Obscene, first I would like to make this point 'known, 

that obscenity has been held, in many cases, to be 

primarily a question of law. Law of constitutional 

dimensions. 

I submit that if there is any doubt in the 

Court'S mind on this question of law, and at this 

state of the proceedings, that doubt should be 

resolved in favor of the People, under the authority 

of the case of People vs. Rcid.. so that the Court 

may be given a fuller opportunity to determine 

wheth= or not this is,in fact obscene within the 

meaning of etre: law. 

But certainly, Counsel's definition of purient 

interest does not coincide with the definition which 

is, in fact, the standard in this state. 

He spoke of purient interest, as being an arousal 

of sexual interest, I believe. .1401 ,don't think 

that purient has ever been necessarily equated 

with sexual interest. 

I think the dictionary has defined purient as 

an itching or a morbid curiosity, or a longing, 

But nowhere in Webster's Dictionary is the word 

98 



Ella Solomon 
Lenny Bruce 

sex or sexual even used. 

And I think that certainly the performance 

that the Court heard can be characterized as morbid, 

or a morbid pre—occupation with certain elements, 

other than necessarily sexual arousement. 

X think Counsel is accepting his, Counsel's 

definition of.purient, namely, that if it gets you 

awnv, it is obscene. But I don't think that that's 

the_standard tor this thing. 

MR. SCHWARTZ: Your Honor, may I just---may 

I answer just one question for two minutes, Your 

Honor? 

X would like to say, first of all, that in 

answer to----juse in rebuttal to something Mr. Harris 

said, that the officer testified in this case, that 

this defendant never prepared, advertised, gave, 

directed; presented or participated, never did 

any of those things. All of the elements are 

eliminated. 

THE COURT: Ho testified that he didn't see 

her do so. 

MR. SCHWARTZ: Right. . And there is no evidence 
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in the record that she did, because she in the 

only witness that there is. 

He testified she was not the manager, director, 

producer, or agent. The only thing he said was that 

at that time, the time he made the arrest, he 

believed her to be the owner. 

Now Your Honor, this is extremely important, 

because when this officer testified, I-adked him 

"1:0 you now know who the owner is?"' And he said, 

Ten, I learned in this proceeding that the owner 

1.13 now the Cafe Au do-Go, Inc." 

I commended that officer for his honesty, 

because his honest testimony in that case shows 

that ho knows she man not the, owner, not the manager, 

not the director, not the agent. She had nothing 

to do with any of these elements. 

And I speak to the Court now and say that there 

is no grounds, no, grounds, as a prima facie case, 

for holding this defendant, Ella ,Solomon, and 

respectfully zak you to. dismiss the Complaint against 

her. 

Incidentally, just adding one other point. 
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you will notice the District Attorney had an 

for Redirect Examination, but did not hve 

Redirect Examination.on thtpoint, because the 

District Attorney knows the District Attorney sub-

I.oenaed the Cafe Au Go-Go, Inc.; knows who the 

owaer is. 

Mrs. Solomon is not the owner And cannot he 

held in this Complaint. 

Thatkyou, Your Honor. 

MA. LONDON:, If Your Honor please, I just 

didn't want the Court to be mislead into error 

by something that the District Attorney said. 

He indicated that these words "immoral or 

indecent,, or tend to corruption of morals", might 

be considered by the Court in determining the 

validity of the statute, And I just would like to 

state, four Honor, for the record, that all of 

those terms have been held unconstitutionally 

vague, in dealing with matters relating to the 

First Amendment. That is, the speech or press. 

In the case of CoMmercial Pictures vs. Regent-/ 

the word "immoral" was ultimately held to be void. 
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for vagueness.: where relating to a First Amendment 

right. 

"Indecent" was held void for vagueness by the 

Appellate Division of the Third Department, in, I 

think-----I haven't road the name of the case, but 

I can certainly find it for Your Honor. 

And the words "tend to corruption of morals" 

was held vague, for vagueness in the case Kingsley 

vs. Regent, which is Kingsley International Pictures 

vs. Regent, which was also decided by the United 

States Supreme Court. 

So I think it would be pointless to consider 

these as pessible standards by which the statute 

can be sustained, or by which the performances that 

Your Honor heard, could be judged. 

I Wonder if Your Honor would like to have a 

short memorandum of law on the matter that I have 

discussed? Becauee I have mentioned a number of 

cases, but unfortunately, I never remember numbers, 

as Your Honor pointed out. I was in error in the 

citation for People vs. Wendling. 

THE COURT: T don't think that would be_. 
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necessary.  

MR. HARRIS.i: Your Honor, might X just briefly, 

the last point that Counsel made in his presentation 

was that there was some social: redeeming value 

in Mr. Bruce's presentation, and that this, in and 

of itnell,. JO legal justification for it, and 

therefore, giving him immunity from any criminal 

liability. 

In connection with that one point, X would 

like to quote from the opinion of the Court of 

Appeals, in the case of Board of Regents va. 

Trans-Lux;' Which came down _gust .last month, and in 

the concluding statement of the Court-- 

MR. 1O£ Na May I just interrupt you, Counselor, 

because I wouldn't want you to make en error. You 

are not reading from the opinion the Court. 

Would you correct that, please? 

MR. EARRISt All right. 

MR. LONDONr Just look at it yourself, before 

making the statement. 

MR, HARRIS3 If X am mistaken, then I am certain 

Counsel will correct me. But I am planning to 
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read from an opinion written by Judge Burke, and 

it is my understanding that this is the opinion 

of the Court. 

And he states, To all arguments presented, 

I indicated on artistic merits, an decisive on the 

constitutional question, it is sufficient to 

answer--.—to say that artists are not such 

favorites of the law that they may ply their craft 

in the teeth of a declared overriding public policy 

against pornographic displays." 

"The argument is advanced that if some artistic 

purpose is served by a particular part of a book 

or motion picture, the matter is ended and the law 

is displaced." 

"Since, however, no other profession is privileged 

to bend public morals, policy and law to its 

internal craft standnrds, then neither should producers 

of films." 

I submit that language is equally relevant to 

performances other than filmed performances. 

MR, VINDON: I just went to say, for one thing, 

this does not contradict what I said, because the 
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phrase "redeeMing social value" was one that was 

used by Justice Brennan, phrased in the United States 

Supreme Court. And certainly Justice Burke would 

not attempt to veer or to change it. 

But in dhir event, I indicate it was not the 

opinion of the Court, and indeed it was not. It 

was an opinion of Judge Burke, which was concurred 

in by four judges. One of the four judges happened 

to be Judge Williams of the Appellate Division, who 

WW1 vouchered-in because Judge Bergen, whohad 

voted the other way, and who would have been with 

the minority, changing the minority to a different 

opinion from that cited, refused to sit for the 

reason that he had voted the other way in the very 

same case when he had been an Appellate judge. 

This Opinion that has just been read from, 

although as 1 indicated it was not relevant, is 

certainly not the opinion of the Court. 

THE COURT: This Court will not pass upon 

the constitutionality of Section 1140 a of. the 

Penal Law. That must be, if it is to be passed 

upon, must be done in.a higher court. 
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As to the limitation in Sub-Paragraph 44hat 

4)ti,k4k the provisions shall not apply to any person, 
4 

participating in such perforMance merely as an actor,., 

musician, stagehand or spectator, it is my view 

that that refers to persons who are performing. 

work prepared by another, and they are just hired 

to mouth the words which have been written by:: 

somebody else. That is, as far _as actors are 

concerned. 

In this case, it is quite clear, at least 

prima facially, that the material was prepared by 

Mr. Bruce himself,_and_I think he does not fall 

within that limitation of Sub-Paragraph 4. 

As to the responsibility of the defendant, 

Ella Solomon, X cannot say how I would rule as a 

member of a trial bench, but for the purposes of 

this hearing,.I do find that, the People have 

established sufficient in connection with responsi-

bility--!---- 

MR. SCHWARTZ: Your Honor, May I ask Your 

Honor------- 

THE COURT: May I please finish the sentence? 

106 



Ella Solomon 
Lenny Bruce 

-----to warrant or require' holding her for trial. 

MR. SCHWARTZ: May I, Your Honor, be heard 

just for a moment? Is Your Honor holding that she 

is the owner of these premises? Because there is 

no testimony elsewhere. 

If she is the owner, I want the tapes back for 

her; then they must be her tapes, becaute they are 

her premises. 

Your Honor, the officer has testified she is 

not the owner. She is not the manager. 

THE COURT: I am not finding that she is the 

legal owner. That's not the only   

MR. SCHWARTZ: That's all. 

THE COURT: That's not the only capacity in 

Whidh, she can be held for trial. 

MR. SCHWARTZ: You have a Complaint, Your Honor, 

not the statute- before you. The Complaint is the 

issue here. If she was charged on Subdivision 4, 

you would charge Subdivision 9., which says the is 

the ,owner'manager,-director, agent. And I suggest 

to this Court, the District Attorney didn't try to 

prove-that. He recognizes she was not. He didn't 
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attempt to reconstruct the witness at the end of 

the People's case, and that is why he did that, 

because he recognized they thought she was the owner, 

and now realize she was not. That's the clear 

implication of the testimony. Not a ground in the 

world to hold this woman. Not one ground. 

It would be a rank injustice to force this 

woman to go to trial on this case, where there is 

no prima facie case, and the People recognize it. .  

MR. KIM: May I suggest, Your Honor has- ruled 

and that we set a trial date for trial on both of 

those cases on this point. 

THE COURT: I have one final point. The 

question as to whether the language used in the 

monologue comes within the purview of this Section. 

It is ..a, question which will have to be decided 

by the trial bench. I do not feel that I can, at 

thiS time, say that they do not fall within the 

purview of that section, because I am unaware of 

any reported decision which says that language 

of this kind, used in the way that it was used here, 

shouldnot be-----not being a part of any plot or 
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scene. I am not rstare of any case which say they 

.would not fall within the purview of this section, 

and therefore, I think that should be left to the 

trial bench, and if necessary, to a higher court. 

Where there are close questions of law, 

court sitting on a preliminary examination, I think 

should not decide those cases against the People. 

MR. LOUDON: Except, Your Honor, if I may, 

before you make a final decision, brief that point 

for you. 

I think I can satisfy you, that this language 

cannot, in law, be held Obscene, or within the 

purview of a valid statute, that that therefore, 

there should be no trial. That there is no basis 

for holding this man. 

I think Your.lionor would agree that if I can 

convince you that this kind of monologue-----this 

kind of language does not fall within the purview 

of a valid Statute, that Your Honor will hold that 

a prima facie case has not been made out. 

Am I correct in that, Your Honor? 

THE COURT: If you could convince me of that.-- 
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MR. LONDON: Will you 'give me an opportunity 

to try to convince you of that before you do render 

-a decision, a final decision, on that one issue? 

Not on any of the others. 

MR. HUH: May it please the Court, this arrest 

was made April 7th. Counsel, by his own words, 

is the most learned lawyer in the land in this area. 

MR. LONDON": I didn't use those words, Your 

Honor. 

MR. KUH: And by his own words-- 

THE COURT: He said the most experienced. 

MR. LONDON: I said I had a wide experience. 

MR. KUH: Wider experience 

MR. LONDON: And I certainly will stand upon 

that. 

MR. =Mt  And by his own self-acclaim has 

handled so many of these cases, that he had, and 

certainly knei what the issue would be before 

this court, which was crystal clear from the moment 

of arrest. 

This-is a-preliminary hearing. Counsel has 

not come in prepared with the law at this time. 
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Your Honor has already ruled. 

I think, and I agreed with Counsel yesterday 

when we got into some warm colloquy,. that I agreed 

that this is the issue in this case. Is it the 

sort of stuff barred by the statute, or in it not? 

Counsel can, et the time of trial, if Counsel 

is so inclined at the time, stipulate as to the 

tapes involved, and a simple issue will be presented 

to a trial court, without ten minutes of trial time 

being occupied. 

If Counsel doesn't chose, Counsel certainly 

in not compelled to do so, nor would I urge that 

course upon Counsel. 

But to take time here, in a preliminary hearing, 

when Counsel has had a full eight days to prepare 

any brief, allegedly at his fingertkps. 

I think Your Honor has ruled. The ruling 

should be entered on'the papers, :and the case 

shoiU.d be set , doom for trial. 

MR. .:LONDON: If Your Honor please... 

MR. SCHWARTZ: Your Honor, may I see the 

Complaint just one moment? 
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(At this time the complaint was handed to 

Schwartz). 

MR. LOVD011s May I say_that it is ridiculous 

to assume that a brief should he prepared for a 

preliminary hearing, when we don't know what evidence 

is going to be adduced. 

MR.1=t,Ithink it is ridiculous to assume, 

in the light of what Showing is needed in a pre- 

liminary hearing, and Your Honor's ruling, that 

- briefs should at this point be prepared.' 

X think Your Bonow shouldrule. And I think 

Your Honor answered Counsel's question before your 

ruling, that you felt there was no need for briefs, 

and I would like to get this .case to trial on its 

merits. 

I think we have a ruling; and that ruling 

should be entered, and we should proceed to the 

trial. 

THMCOURTs I don't think you should belittle 

the importance of a preliminary hearing. 

MR. MIMI I don't belittle it. 

THE COURTS It is a very essential part. 
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MR. LONDON: X don't think my client should 

be put to the expense of a trial. 

  COURT: While I am not as experienced as 

you are in this field, I am quite well, aware of, 

I think, about all of the recorded decisions, and 

I am aware of any. that is on all fours with this 

situation. 

MR. LONDON: I don't think there can ever he 

any recorded opinion that is on all fours with 

any other situation, Your Honor, but I think that 

the general proposition is fairly clear. Namely, 

that the use of language, per se, the use of language, 

like "fuck" and the like, is not in itself obscenity, 

and cannot be used.--cannot be considered obscenity. 

And this is all that you have here. You have 

nothing else. You have no description of a sexual 

act. You have none of the other things that might 

be considered obscene. 

The initia of obscenity have none of those 

things he's saying. 

MR. Kam: if Counsel is here arguing that it is 

lawful in the State of New York for someone to call. 
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himself an'entertainer and get admissions, 

and thio, would follow logically-- Z don't suggest 

this was*what Mr. Bruce did, but would follow 

logically,-from Bruce's------Counselcs statements, 

from what the law is, someone could get up and 

his entertainment consist of- using nothing but four-

letter words, and exclaiming them, and using compounds 

of four-letter words. 

If that is the law, as Counsel seems to suggest, 

I respectfully say tht should be settled not in a 

preliminary hearing, but either at the Appellate 

level, or at the very least, at the trial level. 

MR. LONDON: My statement, Your Honor, is 

that it has been settled, and I would like to--

1 would like an opportunity to convince Your Honor. 

MR. XDFH:C I suggest if Counselor is experienced, 

if Counselor will tell us what the case is that 

settled it, we can have that case down here in a 

moment. 

MR. SCHWARTZI May I be heard in one moment? 

MR. =Hs 2/n fact, T would suggest it has been 

settled to the court in theropic of Cancer" case, 
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which is a book that did not deal with erotic love, 

but did use many four-letter-words. And the. Court 

of Appeals split four-to-two, I grant it, but held 

- this did violate not the performance section we 

are - dealing with now, but the literary, if you 

will, the reading, the photograph, the visual 

Section of 1141. 

So I suggest that is the closest in analogy 

in the State of New York, send only by a difference 

of one judge it has gone against learned Counsel. 

M.R. LONDON; fIt hasn't gone against learned 

Counsel, because you will have to find a case on this 

subject that I have lost. I didn't try that 

case. 1 can only say that that wasn't the basis 

of the decision. 

THE COURT: I don't think there is any useful 

purpose would be served in discussing these matters 

further at this time. 

mit. SCHWARTZ* Your Honor, may I be heard on 

just one question? Just one final question. 

The officer here testified she is not the 

manager, producer, diredor and agent. -If this 
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Court holds she is the owner. and that's the only, 

remaining provision in. the Complaint, and the People 

are bound by the Complaint, I have the tapes here. 

Your Honor, Which the Court has subpoenmed, and X 

say to this Court, that I cannot hold---if the 

Court holds my client as the owner, producer of 

these tapes, in this court, on April 28th   

THE COURT: The officer is not in a position 

to testify to legal conclusions. 

MR. SCHWARTZ: Well, does Your Honor hold she 

is the owner? 

THE COURT: Z  am not holding she is the owner. 

MR. SCHWARTZ: There is no evidence she is the 

owner. 

THE COURT: I am not holding she is the legal 

owner. % am holding that she was in a position 

which prima facially makes her responsible for the 

performance. 

MR. SCHWARTZ: As what, Your Honor? There is 

no evidence in the record. Not one thing in the 

record. As what? 

Your Honor, Mr. Solomon remains under Information 
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here. The People have the owner, or at least, 

the owner's representative. Is there any value 

in holding this 

THE COURT: The defendants are held for trial 

in anotheripart of the Criminal Court. 

Are the defendants requesting a three-judge, 

panel? 

MR. LONDON: We are going to move, Your Honor, 

for a jury trial in th4.5 case. And may I just 

suggest that it be put over for sufficient time 

tic enable us to make that motion? 

MR. KUHi I suggest that we have other business 

on for April 28th, Your Honor. May this be put 

on for April 29th? 

MR. LONDON: Your Honor, that really in not 

sufficient. time. 

MR. =HI It is. It is two full weeks. 

MR. SCHWARTZ: It is not sufficient time for 

me, Your Honor. S have got five subpoenas to run 

around and investigate, to prove the People's line 

of chain of possession, and I request sometime 

towards the end of May. 
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MR. KM:. May I remaind Your Honor that the 

other cane, at least, wau originally for March 23rd. 

and was advanced in the lt.ht of---- 

MR. SCHWARTZ: It was on April 24----23rd. 

MA„ HUH:  23r4, and was advanced in 

order that it might be more promptly disposed of, 

because of the defendant's persistent course of 

action, it left him no standing to ask the grace of 

the Court. 

I ask for April 29th. 

THE COURT: Put it over to the first week 

in May, if that will help any. Now we are now 

going to have two adjournment dates. One is 

continued hearing concerning the subpoenas duces 

tecum, and now we have an adjourned date for trial. 

MR. HUH:  It is usual, I grant Your Honor, and 

I might-----it might be suggested that it. then 

be adjourned to April 28th with the People stating 

here that we will agree with Counsel that it is 

not for trial on that data. It is for the other 

adjourned date, and we will at least consent to 

one week's adjournment on that date.. 
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THE COURT: I was going to suggest something 

along those Eines. Leave it April 28th, for the 

completion of the hearing on the subpoena duces 

tectm, and rat that time we will decide on n trial 

date. 

MR. KUH: That's on both cases? 

THE COURT: Both cases. 

MR.KUH: Do you want to stipulate on the tape? 

MR. SCHWARTZ: No. 

MR. KM: Well. the tape that was marked 

physically by the reporter at the beginning hereof 

as People's Exhibit #I, I ask co remain in Mr. Schwartz° 

custody. 

MR. SCHWARTZ: Your Honor, let me say this. 

This officer testified he heard the tape, and the 

tape represented,. rand you are going to give me 

the tape to run around with and find the District 

Attorney's chain? 

MR. RUH: f I have complete faith in Mr. Schwartz' 

integrity. It shouldbe given to him to remain in 

his possession. 

THE COURT: Discussion off the record. 
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(At this time there was a discussion, off the 

record, between the Court, Mr. Kuh, Mr, Harris, 

Mr. London and Mr.- Schwartz, after which the following 

proceedings took place:) 

MR. KUH: May it please the Court, may the 

record reflect that as to the April 7th tape, which 

was the one that Mr. Schwartz stated ha had in his 

physical.  possession :yesterday, and in his physical 

possession today, and that he first surrendered 

after Your Honor's ruling the corporate property 

was to be surrendered, and the tape that was in fact 

played during the preliminary hearing, that that tape 

which, coincidentally, is headed "Cue Recordings" 

had been surrendered to the District Attorney's 

office, and is presently in my possesion. 

And also, that the Court Attendant has handed 

me the Exhibits 01, 442 and #3 of this morning's 

and yesterdays°  hearing, the two subpoenas which 

are nov in my possession. 
* * * * * 

(The above is certified to be an accurate. 
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COURT OPPTCER:  Docket A4406 and 

44070  harpy Bruce and Howard Solomon, charged with 

putting on an indecent show. Counselors, please 

identify yourselves. 

MR. SCHWART72  For Howard 

Sol-mono/A/len:G. Schwartz, 733 3rd Avenue, Cafe Au Go Go. 

MR. GARBUS:  Martin Garbue 

a  appearing on behalf on Ephraim London, representing 

Lenny Bruce. 

PR. MTH 4  Richard Kuh for the 

diatrict attorney's office; taking the came position 

es tie did,at the prior date, as this hes to do with 

the subpoena carved.  on the Cafe Au Go Co, it and 

ita.counsel have standing hero. Further, defendant, 

nauely, Lenny Bruce end his counselp .our position is, 

have no. official ° tending here!  

MR. OARBUS:  I believe the 

record reflects our' previous statement on our under-

standing of our position. 

MR. MTH:  just to get caught up, 

as it vas left, the court held that certain tapes had 



apparently been manufactured and owned by Cafe Au Go Co, 

and those tapea were ordered turned aver. A tape was 

turned over and is in the possession of the district 

attorney's office by Cafe Au Go Go representing a 

performance of April 70  1964. That tape was then used in 

a hearing. 

ME COURT:  You refer to the 

Cafe Au GO Go, you mean this corporation? 

MR. ISM:  Corporetion, yes, I 

do, yourhonor0  and the corporate tapes of two 

performances on April let when it took place shortly 

after lemi A. Pt., the very early morning hours of 
• 

April 1st, took place that night shortly after 10:100 

P. M., were not produced and identified as tapes of that 
ONO 

date. As I recollect the hearing, certain tapes were 

Produced by Mr. London, who on the court's direction, 

turned them over to Mr. Schwartz, Mr. London saying they 

might be these tapas; then again they might be tapes of 

Hello Dolly. Mfr. Schwartz was Instructed to take what 

steps he could in order to comply with the subpoenas 

that the corporate property be turned over under court 

instructions. That'e where we were. 



MR. SCHWARTZ:  T have tno tapes. 

Mr. London gave to me in court that time and I  have 

them here in my hand. I tell the. oourt for the record 

that I  have made every effort to determine whether these 

represent tapes of performances of March 31st and 

April let., I tall the court for the record, T  want the 

record to ho clear, I have done nothing to alter or change 

or mar theeetapes in any way. These are the tapes in 

the precise oondition they ware given me by Mr. London. 

I have made en investigation and determined that this 

tape, one on the box bearing the words "Scotch Brand 
?NO ••••• 

Magnetic Tape 141", which in ink 31 appears on the 

back, is apparently a tape of the March 31st performance, 

Cafe Au GO GO, Lenny Bruce. I turn that over tb the 

district attorney. 

THE COURT:  In ite original 

condition? 

MR. SCHWARTZ:  TVS THE only tape we 

have out of the possession of the Cafe Au Go Go. I 

saw Mr. London turn'tt over. It's the only tape we 

have of the March 31st performance. I turn that over 

to the district attorney. 

4 



du. 

MR. HUH:  March 31st performance? 

MR. SCHWARTZ:  The one before midnight. 

These ere the two tepee of theose performances.- 

MR. CUR:  The subpoena didn't ask for 

before midnight. It naked for midnight, April lot 
 014J- 1  

Then it naked for April lot at 10:00 P. M. at night. 

MR. SCHWA T2:  Ten P. M. at night? 

MR. HUH:  That eawhat the subpoena 

provided. These are the two tapes reflecting the 

performance upon which the grand jury information 

against }toward Solomon and-Lenny Bruce were prepared. 

TAR. SCHWARTZ:  May we go off the record 

for just a moment? 

THE COSSET:  All right. 

(Discussion off record) 

MD. FM:  May we Indicate on the 

record at this momentthat noghint has been turned 

over because apparently there wan soma confusion no to 

what taper are required, or at least the People 

take the position the'oubpoena in crystal clear. 

Counsel his asked for a half an hour in order that he 

can take oteps to get the correct tapes. The court nor 
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the Pepple.  are taking anything from counselor at this 

point. 

THE COURT:  Since these are the 

tapes referred to in the previous hearing, cant 
• • 

the liaople take custody at this time? 

MR. RUH:  We do not want to be 

in a position of taking anything that may belong to 

Ienny Bruce or anything that may belong to Howard 

Solomon. The only thing we concerned ourself in the 

hearing, tapes that are manufactured at a certain 

time. These are the only things which we want to take. 

THE COURT:  In the meantime the court 
••• 

officer will take custody of them. 

M. MR:  May I say this. I have 

no objection to that. I think at least Mr. London, 

counsel for Lenny Bruce, whom your honor recognized here 
• • 

raised some Auostion of his privilege against self 
• 

incrimination if the court or the prosecutor takes 
• 

property that nay in some fashion belong to the party 

as an individual, we may run into that problem. I would 

urge that the-only tapes be taken be those that at leant 
• 

there is some tendency that establiehes these ere the 
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ones which your honor has ruled the corporate property 

of certain dates. 

THE COURT;  As a matter of temporary 

convenience I think the cuurt officer can hold them 

until we resume here. 

MR. NUR: 

(Court reCesses) 

THE COURT: 
...••••• 

11:40. 

MR. SCHWARTZ: 

Fine, your honor. 

Court reconvenes at 

I have gone back and made 

an effort as best we could to comply with the subpoena 

and produce in court as the court directed, the tapes 

that the court has recognized or be the tapes of the 

courporation for the performance in question. I now 
• • 

sap, I now submit to the court pursuant to my investi-

gation, the performancen at the Cafe Au Go Go, the 

only tapes of the performance we have, unchanged, at 

the Cafe Au Go 'Go aa requeested; one of these tapes is 

in a box, a blue and white boz in which theword 

"melody" appears.,  

MR. - NUR: 
 

May I interrupt a minute? 

1' think the record should reflect suet before starting, 
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the court officer directed to hold the tapes turned the 

tapes back to RT.. lahwartz who now has them. 

-  MR. SCHWARTZ:  This Melody Box With the 
pencil writing AP-1 Cs one of those tapes he turned 

back to ma. This is on o of the tapes I received from 

Ephraim London in the presence of the court on the last 

appearance. Taubmit this to the court as the 

performance at the Cafe Au Go Go of 12:01 A. r. I 

ask that be marked if it can, for identification. 

THE COURT:  What date? 

MR. SCHWARTZ:  12:01 A. M. April 

THE 00U T:.  And that tape is in the 

condition in which it was taken from the air?.. 

MR. SCHWARTZ:  It's in the condition 

given to us by 'Mr. London. That's the only condition 

we ever had it. 

4R. ° ARHUS:  It's in the same condition. 

MR. SCHWARTZ:  in the same condition 

given to us by Mr. London. 

THE COURT:  You were going to check 

before Mr. London got it no changes had been made in it. 

MR. SCHWARTZ:  I don't know that. I 

wasn't there. Nobody can say that. I don't know what 
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changea were made, if any. It does represent a 

performanoe of Bruce. I offer to you pursuant to the 

subpoena. That's the part of theperformance or whatever 

Bruce gave on that day. 

THE COURT:  AB far as possible you are 

going to get /t from the people who had it 1n their 

custody from tato tape taken over the air and sent it 

over to Mr. London? 

MR. SCHWARTZ:  An far as possible I did. 

am giving to the oourt the tape pursuant to the 

subpoena. 

THE COURT:  As far an you could tell 

it's the tape in the condition the performance was 

taken off the air? 

MR. SCHWARTZ:  T don't know that. I don't 

think I  could ever tell that. T. don't think anybody 

could. It was out of my ponsession. I wasn't there. 

9 

THE COURT:, 

had it In their custody .--

MR. SCHWARTZ: 

Whomever you talked to who 

T don't know. 17 don't want 

to testify. M14. London gave ma the tape. Mr. London 

says he got it from Mr. Bruce who got It from Mr. Dolan. 



10 

T didn't speak to Dolan or Bruce. T think T 

understnad 
111),4196V  

) 

MR. ° ARHUS:  I think the record should 

be clear. Mr. Bruce was operated during the course of 

the last adjournment, operated on last Thureday. He 

was unavailable, could not be spoken to. Mr. Dolan 

as I understand it is not in New York. 

THE COURT: 
 I understand you said before 

you make come kind of check or investigation? 

MR. SCHWARTZ:  I did. I spoke to several 

people end made an effort as best I could to produce it 

in good faith the best we had, that tape in the Melody 

Box, is the only tape of that performance. An far as T 

know it's a performance of the night in question. Tem 

turning it over. Secondly, there is a taps of the 

performance of ten P. M. on the evening oftlpril 1st, 

and it's in the box bearing the word "Scotch" and 

a card affixed by scotch tape on to it, printed "Benny 

Bruce, Wednesday, April 1, 1964, I turn this over to 

the court pursuant to that subpoena as the tape of the 

ten P. M. performance of that night, of April 1st.. 

THE COURT:  And this other tape you 

have here is -- 
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MR. SCHWARTZ:  The other' tape to March 

31st. Mr. Kuh said he didn't subpoena that tape, doesn't 
• • 

want it. Accordingly, I am taking it back. If it's 

the corporation property Z am taking it back. 

TnE COURT:  Not covered by the subpoena? 

MR. SCHWARTZ:  No, sir, it's not. 

THE COURT:  The tape that teas heard 

by the court. 

MR. SCHWARTZ:  April 7th tape admitted 

into evidence. The district attorney has accepted it so 

a performance et April 7, 1954. 

THE COURT:  You have any questions? 

MR. GAMS: 

evidence.. 

MR. SCHWARTZ:  At least it was accepted 
•• 

for the hearing purposes so evidence of the performance 

and testified to by a police officer and the district 
• 

attorney has accepted it as the performance of April 7, 
.1  • 

1964, the verformance subject to subpoena. 

THE COURT:  It was received for the 

purpose of the preliminary hearing. 

MR. kUH:  I wonder as to -- let me 

It has not been admitted into 



start in the inverse order as to the second tape, the one 

Mr. Schwartz says he turned over as the tape of the  ' 
•••••  •••• 

ten P. M. or roughly ten P. M. performance of April 1, 

1964. T wonder if Mr. Schwartz can tell us, has this boo 

in the continuous custody of the corporation from the 

time it was made until it's turned over here? 

MR. SCHUARTZ:  May T say this. T don't 

think T'm obliged to testify for the corporation. I 

am obliged to produce the tapes pursuant to subpoena. 

am doing that. 

MR. KUR:  • Let me ask this -- 

Mt COURT:  He has already said he 

has already named the people so far as he knows who have 

had custody of it. 

MR. KM:  That was on the other. 

As to the tape the ten P. M. tape for April 1st, does 

Mr. Schwartz say unequivocally that this is in fact the 

tape that was made roughly about ten P. M. on April 

1st, and that he is therefore turning It over without 

ands, ifs or buta pursuant to the terms of the subpoena. 

VP.:SCRWARTZ:  To the best of my knowledge 

is_ the performance of April lot, to the best of my 

knowledge. 

12 
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MR. HUH:  The ten P. M. performance? 

MR. SCHWARTZ:  To the best of my knowledge. 

. MTH 
 

NO I then ask, I hove 

someone with me, he has India ink with him, I ask he 

mark the and of this tape with India ink, April lst, 

ten P. M. 

MR. GOMIS:  object marking. It's 

the property of my client, Mr. Bruce/ 

THE COURT:  That's noted for the 

record. 

R. SCHWARTZt  . At all time we maintain 

these are the property of Howard Solomon. I don't think 

we have ever changed our position. 

MR. KLIH:  I am asking that be 

physically marked on the tape itself. I'll aok for a 

similar marking on the box in which it is turned over 

to up. 

MR. SCHWARTZ:  May T repeat for the 

record.agatn„ there has been no change or alterations 

in either of these tapes by me at anytime, and they 

are in the exact condition I  received them. I make them 

available to the district attorney as you have directed. 



THE COURT:  You have asked your client 

whether he has been aware of any changes, have you? 

R i SCHWARTZ:  I asked my client. 

THE COURT:  You have asked your client 

whether he to aware? 

KR. =WARM 
 I asked if he has made any 

changes, anybody at his direction; he told me nobody has 

made any changen pursuant to his direction. Just as the 

April 7th was not a complete performance, I don't think 

these tapes are a complete performance. They are all 

that can be had and all that can be made available. 

THE COURT:  Any further questions? 

MR. HUH:  I will have on the other 

tape, your honor, if we can have this marked first. 

May I ask too, if it's permissable, your honor, that 

the court's court stenographer mark this himself with 

his own initials, today's date, as exhibit 2 turned 

over. We just have the printing by someone in the 

district attorney's office. I think this should be 

officially marked in some way through the court, if 

this can be received here as exhibit 2 so marked by the 

court stenographer with his initials on it. 

1.4 



MR. GAMS:  I annum all of Mr. 

ondon08 objeotionn to the introduction and marking 

of the tepee are applicable with respect to the second 

tapeo lio that r need not restate that. 

M. KUM  We are just marking ono 

and the same tape which in tha oecond one Mr. Schwartz 

turned over today, so we don't get confused on first 

and second tape. I haven't yet referred, yet dealt 

with the first tape Mr. Schwartz turned over today. 

MR. GARBUS:  Mr. London made none 

statements with respect to 'the tape introduced at the 

previous hearings. I am Suet asking if Mr. London's 

position need be restated, or if we may ennume hie 

position? Mr. Bruce's position now in the name an it was 

then. 

15 

THE OOVRT: 

MR. GARBUSt 

THE COURT: 

court reporter early thin,  

'MR. RUH: 

I think it's very clear. 

Thank you. 

How do you ouggent the 

&et that he put his 

initia/n on an he would any other exhibit. Mark it 

exhibit 2 because thin was the second turned over today's 

date. Junt as you would any other exhibit. Now May T. 



refer to the earlier tape that Mr. Schwarta turned 

over which he describes as the one of 12:01 A. M. on 

April 1st. That's the night of March 31st to April 

lot, shortly after midnight. 

I. SCHWARTz:  That's the tape 1  received 

from Mr. London in court. 

MR. RUH:  On this one Mr. London 

clawed it'd hie client's property and ordemd by. the 

subpoena to produce the tape of March 31st to April late  

namely April 1st, shortly after midnight, that we 

should have some statement on behalf of the corporation 

as to WhY the Corporation believes this to be the tsPe 

of that performance, and 2 think otherwise 1 have 

no way of lounitng whether or not as yet the subpoena 

has been complied with. Mr. London's only statement was 

for ell he knew was .a recording, and Y quote, 'Of Hello 

Dolly." 2 hope we are not relying on this as complying 

with the terms of this subpoena. 2 think the corporation 

should be prepared to tell un what it has dons to 
• 

verify that this to in fact the corporate property, the 
.40  ••••• 

tape of the performance of April lot at 12:01 A. M. I 

still haven't heard anything on that. 

THE COURT:  Can you elucidate? 

16 



MR. SCHWARTZ:  I can only pay I have made 

an investigation that I determined that after this 

performance took place those tepee were turned over to 

Mr. Bolan, so we stated, to ba dubbed, other copies 

made, and these are the taps® that were leturned to 

uc, and they ware only returned to us by Mr. London at 

the courtlo direction. We have taken the tapes out, 

made them, and en best we can determine„ this repmsents 

the only taps we have of that performance of that night, 

and I can't say any more. Aa I soy, I tics not there. 

I don't content it't a part of the performance. I 

donq content it's the tape Mr. Dolan returned to Mr. 

London, and be to returning to us. I may I'm turning 

it over in the only condition T got it. Aa far sa 

know We the tare or that perforinance. Whet mom can 

I say. I don't think it's proper for thto court to 

put r on the stand no witneao to establish the 

validity. I04 turntng the tape over to the district 

attorney°  T 14ve dons the Vest I can. I'm asking 

the court to aiteept it, whatever it is, the tape I 

received from Mr. London representing a part of the 

performance of Mr. Bruce no requeoted in the oubpoena. 

17 
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THE COURT:  So far so you can ancertain 

MR. SCHWARTZ:  So far as I can ascertains  
Oa, 

It'D the only one we have of that performance. 

THE COURT;  no far an you can 

aocertains  this to the original tape or copy of the 

original tape9  

MR. SCHWARTZ:  I can nev©r tell that. I 

can't tall if it's on original tape or not. 

THE COURT:  Ao far as you can tall 

it's a truo recording of that performance end We 

either the original tope or duplicate of the original 

tape that was turned over. By the way, the court 

hap found the turn over by the corporations  whose 

property the court hao found to beo  to Mrs London. 

FRUAIITZ:  May I say this', your 

honors  ao. far an can toll from my investigation, 

thio tape nor ony tape of that date was in the 

ponsooDion of the corporation at the date the subpoena 

was oerved. Thin to the tape that was turned over to 

Mr. London and to us ultimately from Mr. London. An 

far an I can determineo  its°  a tape of the performance 

of the night in questions  of the performance in quoctl.on. 



T can say, to to oonrtp it's the only tape we have 

of that porformance. I make It available to the 

district attorney for what it's worth. That's it. 

MR. RUH:  We keep getting book to 

Vr. London. Mr. Schwartz says persons have listened 

to this tape. I don't want Mr. Schwartz sworn as a 

witness. I don't oak that. I do ask that someone 

who can speak for the corporation, be it Mr. Schwartz, 

or be it John Moo  state that the corporation hes hod 
••• 

Its representatives listen to the tam e  they have 

examined the tape PhYsteally0 whatever they have done, 
•.•  .vov. 

and within the realm of human error believe that thin 

Is the tape that woe made of that performance. Now, 

whenever Mr. Schwartz is called upon ho gets back to 

Mr. %mem. I frankly don't give shank what Mr. 

London or his client :my have. 

MR. SCHWARTZ:  T have listened to the 

tape. As best 1 can determine from the best of human 

error 

MR. NUH:  You were` there at the 

performanee. 

MR. SCHWARTZ:  There is no witness in 

the corporation who can testify; nobody in the corporation 
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who can come into court and testify that'o the tape of 

that nerformaneep that thatt6 the complete taps of 

the tape that waa taken at that performance. 

DM. ME:  The corporation employe 

waltera or waitreoseo, employs Emmons who handled a 

tape recording nechine. They employed a lighting man. 

They employed pomeone who cams in to make aux e the 

equipment woo in working order, improve the equipment. 
• 

They employed a snag, employed oomeone who woo 

collecting the' tickets, employed a number of persona 

who were there that night. I would like to know if 
dm/ 

the oorporation took any steps to comply with this 

court's order to the corporation, and If pop what (Item 

it took, and if the" attorney, Mr. Schwartz, who came 
•••• 

into the base on April  let's say 7th or 10th, or 

somothing, liutenedto the tape. You might Not no 
•••4 

well have'president4ohnson lioten to it. 
R. SCHWARTZ: .  May I say this. We have 

taken every step to comply with the courtec direction. 

TmE cat  • ' You played it in whose 

preeenco,  
MR. SCHWARTZ:  I hate to go on record. 

sm. 

T played it with tr. Solomon present. As far as we were 
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• • 

able to determine, this teas the tape of the performance 

we hnd. That's all. 

'MR. HMI  Then the corporation to 

representing it's boot information putting aside Mr. 

London's client and oo forth; as best the corporation 

can determine thin tape in the light blue bon called 
..•10111  •••• 

"%lode le the tape of the 12:0/ performance on April 

21 

let. 

MR. SCHWARTZ: 

yes.  T am not fenoing. 

MR. F;H: 

!4R. SCHWARTZ: 

the record. 

AD best ve can determing, 

May I go off the record? 

I tiant this all on 

r1R e 
 A queotion to Mr. Schmrts. 

• 

Mr. Schwartz case in this morning talking about a 

March Blot tam, and than midi, oh o  if it's an april 

lot tape at 1261 he has got to go back end get it, 

yet the tape t handed r. in ono of those he received 

from apparently fro6 Mr. London. Mau, am at a loss 

to coo if it uto a Marc1L3/ot tape he received from 

Mr. London and hem thin filled the bill. 

MR. SCHWARTZ:  I received from Mr. London 



two tarot,. One was tarok 31st. That would have been 
44 

the performance of 10000 P. M., and the int on was 

the parforMance of 12:01 A.M. News  you say you did 

not .- ths oubpoena doeo not roquect tho performance of 

ten o'clock. Therefore0  pine°  Mr. London gave ma the 

tape d  I'm retaining that one. This tape Mr. London 

gave no represents the performaneo of 12:01 A.M.. 

am taking that availablo. 

MR. HUH:  The corporation represent°  

as best0  this to tho 12:01 performance? 

gORNARTZ0  - A tape of 4.t0  whatever it is. 

That's a tape of it. 

PR. 0ARBUSs  I think this to Mr. Schwarte 

Position. This to 0 tapes  not the tapas  a definitive 

taps. 
MR, OUR:  Ha is paying the boot the 

corporation eon do, he to complying with the subpoena. 

1 ask that Mr. llobinson of the district ettorney'a 

office mark this tapes physically mark the tape 

itoolf0  APill tots  12:01 0  and than I'll ask the court 

otonegraPhor. 

V. GAMS:  'object to the marking 

end enY)Ovonttiol una of that tam. 
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ATE COURT*  Yes, the record will show it. 

• R. Ms  May the record reflect 

that both tapes have been turned over now to the dietriot 

attorney's office ae marked and are in the physical 

custody of Mr. Phil Robinson„ an employee of the dtstrtot 
• • 

attorney's office, to whom I now turn them over. T 

ePPreclato counsel's cooperation, and your honor0a 

seeing through this subpoena problem. nay we now fly 

a date for trial. In doing that, may I state that both 
•••  •••••••• 

defence counsel on behalf of all three defendants have 

made a motion for a jury trial which to in the Supremo 

Court for neyt TUeeday, I believe, and there in a stay 

of any trial pending the outcome of any motion, at 
•.• 

least pending the amumsnt of it. On the other hand, 

I think a, date should be fixed, and of course that 

motion has not been determined, or if the otay is 

continued .on the adjourned date we would consent to 

a further adjournment. 'T understand further, Mr. 

ante to in the hospital. I don't know what his health 
.  , 

would be. At /east tentatively, may T suggest a date 

about throe mesaher co aubjoot to being changed if Mr. 

Bruce'© health doesn't permit it, or if the court upstate 

or grants a further stay. either orders a 



THE COURT:  In any easel, the hearing 

with respect to the production of Items named to the 

subpoena to not, concluded? 

V. SUR:  bolieve tt to, your honor. 

MR. GAPBUS:  May t have Q direction that 

these tepee not be touched nor listened to by the 

diotriet attorney:, that there will be made a motion on 

Dir. Bruce's betalf to obtain possocaton of these topsop 

which u'a allege belong to him. I don't want the 

prosecutor to brief or dtocuns with hia witneasoo 

these tapas or anythning on thee°  tape° . T think Mr. 

London made intimation of that at the previouo hearingap 
• Ir 

that these tame wave being marked subbot to VP* 

Bruce's right to ° bleat and make any motions to suppreso 

that he thought necessary. I think if the prooecutor 

aliened hip witnesses to hear the tape:, that will be 
, 

done in dioregard of nr..Bruce's rights. 

MR. pH:  Beopta will strongly object. 

1 go this falvphmover. rr counsel for all three 

defendants will stipulate that these aro in foot the 

tapes that thsy purport to be,, then I would be delighted 

to have no witneosos he them until they he  them in 

the courtroomo but so there to still soma ambiguity 
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••••••• ••••• 
 age 

which as I mentioned the other times, still Duzsles 

me why that ambiguity exist° . As counsel bc indicated, 

there, io dove ambiguity ss to who those tepee ore. 

The 

 

only way we could ever get thou into evidence is 

have witnesseohear them®  say', yap, thin is definitely 

the performance attended, so it will be necessary 
1 

to save te court .time that I have those witnesseo 

hear them outside of the presence of the court. 

THE 

 

COURTI  I think the rights,  of 

both Mr. Bruce,and nr. Solomon and Rm. Solomon ore 
••••• • •• 

all protected by the record. Their position ham been 

made very e/ear by counsel. 

MR. GAMS:  / thought you made the 
••• 

position vary clear. These documents and thane tapas are 

being marked oolely for the purpose of this hearing. 

If them tapes-are being used for the purpose ofthe 

dietrict attorney—prepare his case, that's quite another 

matter. 

'THE COURT;  They had been produced 

pursuant to thy} subPcsna issued by :the district attorney, 

and they ara 16 his custody. Y can't lame any orders 

as to what he ices with them from naz on. The / 

individual defendants are,  quite et liberty to make any 



motions to oupireos or otheruiseD  or to regain poseoseion 

of them if they desire to do. 
•••••••• 

HR. OARBUS:  X respectfully dieogreol 

uith your honor no to whothar or not you con direct the 
• • 

district attorney not to make uee of them topes turned 

over to his at your direction. I think the diotrict 

attorney's position that they belong to the corporation 

is clear. X think our position that those topes belong 
••••  irga 

to Leroy Bruce in also clear. X think unleco tie have 

an opportunity to litigate, to ouppreeoD  X think that 

clearly violates Lenny Brucelo righte. 

TEE COURTs  They millnot be_. used 

in open Court  414/1  )al"` A  
HR. GAMS*  Whethor they are used 

in open court to ono thing; whather the diotriot 

attorney iaseo them Ili the preparation of the cage lo 

quite eomething  X am concerned with about,, the 

district at  y Wing thingo or using tenon that 

belong to wens Bruce in the preparation of his cam 

agoinot Vann7 Bruce.. 

MR. HUUs  I have difficulty in 

understanding double talk. X hear the words notion to 
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su • es and terms of tapes that were turned over an 

court order. I hoar terms of talk of opportunity to 

litigatop when despite the People's positions  your honor 
*. • 

leaned over backwards and treated tinny Bruce almost 

as if he wens a Party to this proceeding and gave his 

counsel ear whenever counsel had anything to say; asked 

his counsel if he had any wits:loom] to produce, any 
• 
 

•  • 
evidence to produce. It seems to M3 that this court -7 

• • 

is being it  upon with opeaches end double talk'. 

27 

They have had full opportunity. use tapas are 

subpoenaed. They are in. the possession of the district 

attorneys - A finding has been made by the court they 

are the property of the corporation turned over pursuant 

to the subpoena. We intend to use them for this purpose 
r  ••• 

to save trial ° amp and for that purpose only, and will 
*ma 

so use there ne assured we will notpuit on a public 

entertainment tith them. 

MR. OARBtre:  think' my position has boon 

stated fop ths,reoord. Y think the solo purpose of 

this hearing MO to determine whether the district 

attornaywould get possession of these tame. The use 

to which the district attorney was going to put these 

tapas is quits another matter as Mr. Ruh well knows. 



We have not litioated:that issue. With reopect to our 

motion to sUppresos  thane tapes were just turned over 

this mornings and X think that I cannot be oriticized 

for not hailing made motion to suppress before the 

district attorney had .the tapes, in his posseasion. r 

think that if the distriot attorney is allaled full 
^1. 

use of thece.tapass  my client will be pre5udtood. 

VIE count  Your position has been made 

very olear. 'rho ()curt will issue no dirootive no far 
• • • 

ea the uso the diotrict attoreny may make of the taw.,  

in connection will the preparation for trial. 

NR SCHWARTZ:  May I pay thio; there is a 

stay in thin cape, and the courts  the Supreme.Court 

has stayed this court from taking any further steps 

in oonrootion with these proceeding° . At Mr. MA's 

request 

TV2 COURT:  The court won't take any 

further (lotion. 

MR. SCHWAHTZ: 
 

Not to bet a data. 

tiTR0 WM: 
 

That in not part of the stay. 
a • 

MR SCHWARTZ:  The otay ° toys all precoedims 

in ttn court and everything. 

TR. SUHr  Were you over at the office 
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BRIDGE OFFICER: Part 1A, Docket #A 4623 and 

#A 4624, Elia Solomon and Lenny Bruce, charged 

with 1140 A of the Penal Law on the coqAaint of 

Pt14 Hahne of the First Division. 

Companion case Docket A 4406 and 4A 4407, 

Lenny Bruce and Howard Solomon, on Information, 

Indecent Show. 

Defendant Lenny Bruce is represented by 

Martin Garbus, Esq., 1 East 44th Street, Neu York. 

Defendants Ella Solomon and Howard Solomon 

and Cafe Au Go-Go, Inc., are represented by 

Allen G.:Schwartz, Esq., 733 Third Avenue, New York. 

MR. ICUH If it please the Court, this is a 
continuation of a hearing that was continued 

yesterday on a subpoena duces tecum served on the 

Cafe Au Go-Go, Inc., for certain tapes. 



Ella & Howard Solomon 
Cafe Au Go-Go, Inc. 
Lenny Bruce 

Yesterday morning certain tapes were turned 

'over, at Your Honor's direction, and Your Honor's 

ruling that they were the property of the Cafe 

Au Go-Go., Inc., to the Court yesterday. 

We received a call in early mid-afternoon 

from Mr. Schwartz, attorney for the Cafe Au Go-Go, 

Inc., shedding new light, and I will let Mr. Schwartz 

recite the facts from there. 

MR. SCHWARTZ: May I say this, that there 

were two tapes turned over to me by Ephraim London; 

one of those tapes dealing with the performance 

of April 1st, at 12:01 A.M. 

I had heard only the night before yesterday, 

the tape was in part inaudible. 

Yesterday, after court, my client advised me 

that he had found an unmarked tape in his premises, 

and I took the tape back to my apartment and played 

it at 1:15 P.M. at which time it sounded similar 

to, or identical to the tape that I had played 

the night before, and it was clearer, and it occurred 

to me that this may have been the original of the 

tape; at which point I called Mr. Kuh and advised 



Ella & Howard Solomon 
Cafe Au Go-Go, Inc. 
Lenny Bruce 

him of that, because, in fact, I had gone on the 

record Previously stating that to our knowledge, 

there were no other tapes in the possession of 

Mr. :. Solomon or the Cafe Au Go-Go. 

X brought the tape down to Mr. Kuh's office 

this morning. 

It now appears this tape I have in my hand, 

a black box on which is marked Lenny Bruce, April 1, 

1964, a couple of question marks, and the words 

"Substitute-April 1-12:01 A.M.:, is the original 

of the tape we submitted yesterday? and accordingly, 

as an officer of the Court, I am turning that tape 

over to the District Attorney. 

THE COURT: The District Attorney will, 

therefore, turn back to Mr. Schwartz what is believed 

to be a copy of thin tapo. 

MR. KITH: May the record show that I am 

receiving this one that Mr. Schwartz has described: 

that it was marked in india ink both on the box 

and on the tape, as Mr. Schwartz described. 

I will ask that the Court Stenographer also 

initial it, and mark it with the date, and her 

4 



Ella & Howard Solomon 
Cafe Au Go-Go, Inc. 
Lenny Bruce 

initials in india ink on it in just a moment, hut 

in the meantime, I am returning to Mr. Schwartz the 

tape that yesterday was marked April 1, 12:01. 

I.am returning both the tape and also the box 

with the markings, as of yesterday. So that that 

is given back to Mr. Schwartz, as corporate property, 

or whatsoever they may be. 

I' I state too, for the record, that the tape 

was not listened to by anyone involved in the case, 

other than the custodian, Mr. Robinson, who listened 

at the beginning of it, and had great difficulty, 

as I understand, from Mr. Robinson, and about that 

point Mr. Schwartz called and I told Mr. Robinson 

to do nothing further with it. 

Just so the record is clear' now, Your Honor, 

it is the tape that we received this morning, and 

the box, they are both marked "Substitute", but 

actually we understand from Mr. Schwartz these 

would appear to be the original tapes. The quality 

is better than the copy that we had yesterday, 

and this is one that was in the possession of the 

Cafe Au Go-Go, Inc.. and it is now in the possession 

5 



Ella & Howard Solomon 
Cafe Au Go-GO., Inc. 
Lenny Bruce 

of the District Attorney, although marked "Substitute". 

MR. SCHWARTZ: I would say it was in the 

possession of Howard Solomon, the defendant Howard 

Solomon, if you want to say that. 

MR. KUH: Now one further thing before we 

break, Your Honor. The Court Clerk points out to 

me that on yesterday's papers, one was endorsed 

for May 25th, which was the date Your Honor had 

said, and the other endorsed for May 28th. 

think that was an error. Your Honor meant May 25th, 

because you spoke of May 25th. 

THE COURT: Yes, May 25th is the proper date 

in both cases. 

MR. KUH: That's right. 

THE COURT: That's the proper date for trial. 

MR. GARBUS: Your Honor, I assume, without 

stating any objections previously noted by 

Mr. London, that I have all the objections that he 

stated with respect to the previous dates, with 

the same force and effect, as to the tape just 

marked by Mr..Kuh, both with respect to its being 

marked in evidence here, and being used by the 
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7 . Ella & Howard Solomon 
Cafe Au Go-Go.4  Inc. 

'Lenny Bruce 

District Attorney in the preparation of his case, 

and its use at the time of trial, reserving, of 

course, my right to make the proper pre-trial 

argUments? 

THE COURT: The record will reflect your 

position. 

MR. SCHWARTZ: May I say this, Your Honor, 

for my clients, that we, at all times, maintain 

the tape that we have turned over,  of them, 

including the tape which; we now turn over to the 

District Attorney this morning, is the property of 

Howard Solomon, the individual, not the corporation, 

and we reserve our rights to make any motion in 

that direction. 

THE COURT: The record will so show. 

MR. SCHWARTZ: Thank you, sir. 

(The tape was initialed by the Court Stenogmpher, 

and today's date was placed on it.) 

(The aboVe, is certified to be a true and 

accurate transcript of the minutes__ th cas ) 
(2,4  

Esther Pointer, C.S.R. 
Official Court Reporter 




