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AVOGERCREEL: 

stein, take the stand. 

Before we 

reSunse, and.I don't mean to quarrel endlessly 

with the ruling of the Court, but when the' two 

books were offered in evidence there was some 

(Watt= about just what the Finklestein case did 

hold; and ',was somewhat confused, and since my .  

*confusion I have since gotten hold of that opinion 
1 anal :have it: here. And I would ask the court to ie.,. 

consider. its ruling, just on the basis ofthree - 

dh:Ort paiagiaphs. Judge Froessel, who speakii:for 
"..,  . 
6etiOrtin the .Finklestein case, and I qUate,now, 

om &go 305;..  "Finally, 'Schaffer sUggests that the 
trial,Caurterred in refusing to receive evidence' 

'allegedly bearing upon current commuOity standards'  
regarding: obscenity. On cross examination.,,ADetecti:Ve c,  •  .  :  - • 

ccuosOl'-*stablished that during the  
tkkling defindant's arrest, Dell had seen copies of ; 
Ce train'other named publications in bookstores aid  

'Pa magaiine:.stands in New York City. Counsel 
Oifered a book and Magazines in evidencesto'indicate 

_ to' your Uppers what is the current standards intmi 
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community oc  literature, and by comparing them you 

will see whither or not they are permissible." 

And the court continued, "In our opinion the pro 

ffered evidence was properly excluded, as it was, 

irreteirant to the issue of whether or not the two 

backs, sold by defendant in this case, were obscene, 

and the fact that certain other and different 

publications were seen in bookstores and on magazine 

stands in New York City is no indication that they 

ere sold or read or, that to the average person, 

opilying contemporary community standarda,'they wez0 

not obscene." That's the majority concurring. 

thief Justice Desmond said, "If the question were 

before us Iwould agree with Justice. Froessel that! 

there was no error. These books were obscene by 

.any conceivable objective test and it .could not be 

a defense to their sale or otherwise relevant. That 

Aanme other publications of vaguely similar content 

were being sold at other shops in New York City." 

Now, I suggest that here we are dealing with using--

not here, but in the Finkleatein case-- 

jUDGE CREELt  There are 

,wee opinions, are there not? 

• .• 
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MIL KUM  well, I'm 

ading film the majority, in the first, concurring 

Judge Van Voohries, who also concurs says,. and X 

quote from. Page 308, "In my view, the other publi-

cations offered in evidence might well have been 

admitted for whatever aid they might have supplitd 

to the court--" 

JUDGE CREEL:  Iu that 

case, W. guh, the subject matter of that actiOn 

Vas without any question the hardest core .:porno 

graphy that the mind of man can put together and 

because of ;that fact and--I think principally be- „ 

Cause of that fact the ruling that I made_ in th4. 

retrial wag sanctioned, but it clear from the 

opinions that we must grope and search for, and,, 

Without guidance, this current community otandard;: 

Va. HUH: 

point out -if your Honor please-- 

JUDGE MDITACR: 

I :would 

Hold on, 

the Court•%fill adhere to its original ruling; you::: 

have your exception. 

A. MUH:  Certainly,  

your Hionor; 



, 
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CROSS EXAMIETATIO (CONTINUED) 

by MR. MR: 

Q  Mk. Epstein, I ask you, and I had a chance briefly, 

to talk,: with you in connection with your qualifications, if you, 

can get us some circulation figures, have you been able to secure 

those during your lunch hour? 

A  I thought better of that during the lunch hour.. I 

really have no business asking my competitors for their confidenti 

figures. 

' 'Well, you do have access to the New York Times 

book SOOtiqd and to certain persons that help put that section' 

together., aci you not, Mr. Epstein? 

I'read the Sunday Times Book Review. 

Please, answer the rest of my question. 

A  I have no access to people who put the best seller; 

list together, .  : 

1fou.don't know the book editors of the Times? 

I!don't.even know who on the Times put the beat 

seller list.  together. 

tXtitt don't have any contact with any person of the 

Times or in..he trade who might give you any rough figures on the 

circulation of 'Fanny Hill' in the years 1963 and 1964? 

A.  V*, I spoke to nobody in the business about that. 



.Let's move 

,Thp4 you thOught better of your 

'to .correct? 

commitment.of this 

irK ' I 

Cross-Mk. Epstein, for the Defendant 

, kdida't ask if you had spoken, I asked if you had 

access, Mr„.Epstein/ .And if you would answer my questioning we 

could gat oint•of here much sooner.  

MR. LONDON:  If you 

Honors pleases, any use-- 

JUDGE HURTAOH:  Is there 

an objection? 

MM. LONDON:  No. I.., 

utile just going to say, if it's of any use to Mr., 4 

Sub, I will' get him the figures, I have access to  

them., 

,na, KON:  If Mr. 

London wishes to testify, I would be delighted to 

bait(' the opporttinity , to crops examine, , 

L •  Mt., LONDON: I !nr. just 

trying to save the waste of time. 

. M.  LONDON: 

there. was - no • commitment. 

Objection,- 

MD= MURTAGH:  Sustained. 
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Q  Did you agree this morning to check with you 

aection about doing something for me? 

A . And then I thought better of it. 

Q  jlow long have you let it been known to the defense 

that you would be pleased to help them in any way you could in 

this case rather than helping the people? 

A  I think Mk. London first called me three weeks ago. 

Q  And in fact, have you spent time 

A  ,)E most have spent three hours there about two 

weeks ag 

Q  The night of June 15th? 

A Possibly. 

Q  ..1,2ere you there when ,a number of other persons 

were there, whIii testified- as witnesses in this case? • 
A Annette true. 

VOL  , 

London, I take it_ you will stipulate that was 

ihne 15th? 

MR LOUDON:  I don't 

remember the date. If you say so it is probably 

correct. 

Q  'teas it the night before the trial of this case 

was to shirt ° ,  you Una!? 
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A  I don't r-.4..er. 

Q  Prior to that time had you been of any aid and 

assistance to the defense? 

A No. 

Q  Prior to that time had you lent your name to a 

petition that'vas signed on behalf of the defendant Lenny Bruce? 

A  Yea, X did. 

Q  That MS before you appeared at W. London's 

apartment on Juno 15th, is it not? 

A  It 1183. 

Q  NoW, at the time that you lent your name to a 

petition had you ieadthe two scripts which Mr. London has since 

supplied you? 

 

oi I had not. 

Had you been present on either the April lsi mid 

night sham or the April 1st 10:00 p.m. showl,.or the April ith 

10:00 p.m. show? 

Neither.  

There were three. Neither of the three? 

Net any ofthem. 

Q What is that? 

A  iTot at any ;of them. 

Q  Thank you.' And so you signed a petition in which 
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you respectfully--you criticized law enforcement in the City, 

and did you empress your convictions as to Mr. Bruce's innocence 

without having read or seen or heard the particular performances 

involved? 

A  I had seen several of Mr. Bruce's earlier per- • 

formances and I was told there was nothing in substance that 

differed in the case of the ones for which he was arrested. 

Q  Please, answer my question. Now, Mr. Epstein-- 

MR. LONDON:  If 

your Honors please, the question has been answered. 

JUDGE MURTAGH:  We will 

allow it, objection overruled. 

Q  ,Will you please answer my question: 

A  Will you please repeat your question. 

Q  the time you signed this petition and in the 

criticism of the police dgpartment, did you express your con- - 

victims of'Hr.,:aluruce s innocence, is it true that.you had neither 

read nor heard'the scripts involved in this criminal prosecution? 

Thges true. 

Thank you, Bt. Epstein. .Now, you stated'that thert 

are a number of;books, that are in currency today,:thai use all 

the wordo.that bruce uses, is that correct? And I include,.nother 

fucker, Sae and .fuck and cunt and shit and so forth. 



yo .fetiatit40.perticiparly to the paragraph starting just below.  
;:).  •  '  

the  le 0 4rtege 5\amt going on.  to 14ge f, is this one of 
•1  :• • 

tb.ai'yoti would , stiy• might .ibe typical of Renxy k.  • • ,• .  , 
the 

i'  g the words cunt aA shitland cut and a few other 

10  CroOsfar Epstein, for the Defendant 

•-. 

t. 

• v.  • 
other': looks, •and from thei.pritical essays you have written,:' to 

the hiOOt of your knowledge, does the word mother fucker dpiear i• 
in seV4ral books that areleresentincurient? 

I know fora fact tha4kword appeared frequently, 
1 I in .1 i 13414inlo recent novel, which 1./es a best seller,- 'Another 

CountIt . 
', ( 

kt boo ?1 
! 

!Wu, referring you to 'Tropic of i  Cancer',. which 

evidence during yourkr  examination, and *telling 

A  Many of those words appear in current books. 

• Q  Ate •there SOW that do not appear in current 

books? You Oaid many, 

A  1 haven't made a study of the matter. 

Q  Well, from . your knowledge in reading a large' por- 

ion '.)f)  400 boots that 4PF41  Owl Rouse puts out each year and many rl.• 
1: 

by James Joycewhich we • 4.1 d, 113, the Modern library, that 'rd 'appears  Itait:Issed 

orda cock sucker appear in many.of these 
i Fr 
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your question again, please? 

fit. =Rs  Please 

read the. question back for the witness. 

(Question was reread) 

A  The Miami Empress (phonetic) include those words 

more frequently. I could define them in another paragraph in the 

same book. 

Q  In that paragraph are they used with greater 

frequency than in Mailer's typical writing in that book? 

A  That would be my offhand opinion. 

Q  Are they used there in what you would call a 

strong literary content? 

A  I don't know what strong literary content mean.. 

Q  Are they used in a literary fashion? 

A  I don't knots what that mean. 

Q  Did you tell us that you find that Bruce's per-

formances has Literary merit? .  

A  Did I say. that? I don't think I did. 

ER4  SUB:  I bad 

thought you did. Well, let-- 

MR, LONDON:  In fact, 

your Honore, the, witness did not  say. 

Q  Do you find that Bruce's performances has any 
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artistic or literary merit? 

A  Before I answer that, I wonder if I could have a 

definition fry you of what-- 

JUDGE MURTAGH:  Oh, please • 
you are supposed to be an expert in this area. 

Can you answer a question explaining your answer 

in any way4- 

THE WITNESS:  Let me 

try. 

JUDGE MURTAGH:  --as to 

whether it has literary or artistic value or merit? 

THE WITNESS:  Perhaps 

it's a more complicated question. 

JUDGE MURTAGH:  Perhaps 

the answer is and explain your answer. 

THE WITNESS:  Obviously, 

Mt. Bruce's performance does not have literary 

merit that one finds in a book. His performance 

is not a book or in a painting or in a play. 

JUDGE MMRTAGH:  Has it 

literary--has his language literary merit? 

THE WITNESS:  It has 

an artistic' merit appropriate to its genre, I would 



13  Cross-Mr. stein, for the Defendant 

JUDGE ACE: 

hear the witness. 

VIE =MEM 

We can't 

It has 
an artistic--the artistic merit appropriate to 

its genre, to its type. 

Q  But you find it.-comparing it, let us say, to 

Henry ttiglitop  possibly to the particular paragraph on Pages 5 to 

6, as I pointed out to you, would you say that there is similar 

literary content in the Bruce's performance that emiats in the 

Henry 14141400 witting? 

A  I think, given the very important difference be-
tween the kinds of activities involved, one man is writing a book 

and the other is perforepg in a night club, I should say that 

Mr. Bruce's intention probably wore to give-- 

Q  not concerned with his intention; I asked your 

view as a critic, your view as someone in the publishing field, 

your view as a literary expert not ghat vas going on inside of 
Mr. Bruce's head., 

A.  I,vould say that the effect of Hr. Bruce's per-
formance Islas rather lees strident. 

Q .  Rather tubed 
A  Leas strident-- 

Q Btgident. 
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A  --strident from the passage you selected from the 

'Tropic of Cancer'. 

Q  And in terms of beauty, of language and expressive-

ness of thought, can you compare the two or do you find the 

difference in the medium makes the comparison difficult? 

A  It makes the comparison almost absurd, and to 

use the word beauty adds to the confusion. I don't think those 

are the qualities that we look for either in Henry Mailer or in 

Lenny Bruce. 

Q  So that you find comparing the oral performance of 

Lenny Bruce with the written or work of Henry Mailer is a very, 

very very difficult thing to do? 

A  ftnept with respect to community standards. 

Q  Are you an expert on community standards? 

A  Imsofar as I publish books for a general audience, 

I suppose I am. 

Q  I'm not talking about Brandon House, I'm talking 

about you, tbr Epstein, and I thought this morning you told us 

that other thsn- reprinping books that others have published, that 

your own experience was in an area of critical books and I forgot 

what other word you used,, but books that have a limited circulation 

of 50,000 to an all time high4of a quarter of a million as com-

pared to popular.booko, it may sell one, two, three million-- 
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KR. LONDON:  Your 

Honors please, that was not the witneas0 testimony. 

JUDGE MUGS:  The wit-

ness can answer. 

A  I think you misunderstand. I said, responding 

to publication of all kinds of books, some of which when they are 

finally reprinted in paper edition by other companies, may sell 

many millions of copies. 

• Q  Are you saying here that though you cannot judge 

Bruce's work by literaOy standards, you can judge the contemporary 

community approach to Bruce's work, is that what you are telling 

us that your  pl is not in terms of its literary quality, 

but in terms of what the community might think? 

A  A4, I think you still misunderstand. 

Q  I think I do. 

A  I simply meant to say that you can no more compare 

the literary meiit of a novel with those--with the dramatic merit 

of a night club appearance-- 

JUDGE MURTAGH:  Do.the 

monologue before the court has anything resembling 

literary merit? 

THE WITNESS:  As I said 

before, they have OWT artistic merit appropriate 
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to there genre. 

JUDGE MURTAGH:  They don't 
have literary merit? 

THE WITNESS:  Literary 

merit is an appropriate consideration in a case of 

a dramatic monologue. 

JUDGE HURTAGH:  Whether 

it's appropriate or inappropriate, does it have 

literary merit? 

MR. LONDON:  If your. 

Honor please, I would respectfully except to the 

question, I think the witness has already answered 

that. One cannot say of a spoken monologue that 

: it has-- 

JUDGE bIURTAGR:  The 

attorney is still asking the witness whether the 

monologues .have literary merits. I could ask him 

whether a bicycle has literary merit. And I'm 

asking him whether the monologues do. He can 

answer that yes or no. 

THE WITNESS:  Well, I 

can only say that a spoken monologue is not a 

literary wowk. 
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JUDGE MURTAGH: 

is not question of literary merit here? 

THE WITNESS: 

So there 

There is 

a kind of merit here that's Appropriate and com-

parable-- 

JUDGE MUBTABH:  Is there 

literary merit, yes or no? 

THE WITNESS:  Now, I 

would have to say, no, for a technical reason. 

Q  Now, are you an expert, Mr. Epstein, and critic, in 

terms of oral performances? 

A  Well, we publish a great many plays at Brandon 

House, (phonetic) both classic and modern. Those are oral per-

formances, I suppose. 

Q  And, among other things, the written words I can 

buy at Brandon House and appreciate its literary merit, can I not? 

A  Tou can, you can. 

Q  Now, have you any standing, in your own opinion, 

your own experience as a critic of works orally delivered? 

A  tbny of the plays that we publish are delivered on 

the stage. 

Q  Have you written reviews, as they have bean de-

livered on the etas° , that have been published? 
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A  In many castes .tie have to choose translation to 

plays in foreign languages with respect to there usefulness-- 

Q  Isn't it-- 

A  --on the stage. 

Q  Isn't it true bk. Epstein, that oral performances, 

at least many:oral performances, either plays, public addresses, 

4004 experiences to the multitude--a well done oral performance • 
is likely to have certain literary merit? 

A 'Conceivably yes. 

Q  Dave, for instance, many of the collected ex-
perietOes of John F. Bennedy been published in written form, the-- 

A  They have. 

Q  --collected experiences of people from Patrick 

Henry through John F. Kennedy have been published-- 

A  They have. 

Q  --would you say that some of these items, meant , to 

be orally delivered have literary merit? 

A  In a manner of speaking. 

Q  tiom, 1 ask you to compare, if you find there is any 

literary merit, the literary merit of Lenny Bruce and of Henry 

tti#0 

A  I would say that Lenny Bruce, in his genre is a 

comparable artist to Henry ,  .00!t in-- 
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Q  You get back to the difference in genre-- 

A  It's a consideration. 

Q  --and you concede that in his genre you have 

absolutely no ezperties whatsoever, is that correct? 

A  I didn't say that. 

Q  Well, what is your experties in the genre of the 

live theater, live night club performances, live public addresses, 

what is your experties, sir? 

A House publishes, and I have particular 

responsibility for the publication of contemporary plays, Broadway 

successes, I Chose them. 

Q  Will you answer my question in terms. of your 

ability to criticize a live, 1-i-v-e, a four letter word, per-

formance? 

A  Before we 06cide to publish those plays I see them. 

Q  And have you written criticism of them that have 

been publiihed in aad are widely read in'other journals? 

A NO. 

Q  And you do get back to the point that Bruce is 

working in one genre and Henry Mailer in a second genre, is that 

correct? 

A Yes. 

' MR. =Rs  If your 
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Honors please, this is the last time, I renew my 

request to this Court, in the light of this witness 

own testimony, to exclude at this point two items 

from evidence that were introduced during his 

testimony. When he say they are in a different 

genre and he cannot compare the two genres. 

MIDGE MURTAGH:  'four 

application in that regard is denied. The Court 

is aware.of the extreme limitations, but it will 

take them for such value as they have. 

Q 
 

Now, you say, that some of your work at 4andomil. 

House is publishing in writing--putting into writing, to print 

and to type and to book form items of merit that have been orally 

delivered, is that correct? 

A Plays. 

Q  Plays..Row long have you known Lenny Bruce, the 

comic? 

A  Five years. 

Q  Five years? 

A  Six, maybe. 

Q  And you have been at Rand: House how long? 

A Six-- 

Q  And before then you were in another publishing 
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house, you told us, 

A lei. 

Q  How many of Lenny Bruce's monologues have you 

printed and sold? 

A  None of those, but I did--I did ask Playboy 

Magazine at one point if I. could publish the taped records to 

a biography of Lenny Bruce; which Playboy printed over a period. 

Q  Mt. Epstein; 4.14"&aslc,youaboutelany=onversAtion 

you had with anybody, from Lord Albany down to the copy boy of 

Playboy Mhganine or did I ask what in fact you had done,. d-o-n-e, 

in the way ::+ a publishing venture-- 

A  I was 'About to tell you, I made an offer to public 

some of Lenny Bruce's monologues and was.refused to do it. 

Q  I asked, have you ever published anything of 

Lenny Bruce's? 

A  No, for the reason I gave. 

Q  You, have two transcripts of Lenny Bruce's currents 

monologues-- 

A Yes. 

Q  --and you have had those--heard those, for the 

firtt time, on June 15th, thereabouts, a few weeks ago? 

A  Last week was when I first saw them. 

Q  First saw them. Did you hear them, through your 
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ears, on another occasion? 

,A  . I heard one of them. 

Q  Just one of them? 

A Yes. 

Q  When was that? 

A  At Mr. London's house, perhaps on the night of 

June 15th. 

Q  Perhaps what? 

A  Perhaps onthe night you mentioned, I forgot the 

date. 

Q  You didn't hear three that night? 

A  I don't t•hin1r  I did. No, I heard one. 

Q  You hiard one? 

A One. 

Q  Do you know which one it was? 

A  No, I can't tell now. Oh, I think it must have' 

been the Ole of9hpelath. 

Q  At that time did you have any script of that in 

your hands? 

A  No I didn't. 

Q  And as to the April 1st monologue, you never heard 

that you testified bore on the basis of your reading, is that 

correct? 
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A  No, I have never heard that. 

 

Q  You are testifying on the basis of your reading? 

 

A  That's true. 

 

Q  Did I understand you this morning to say that in 

looking at those two scripts, to the extent you have heard them, 

you find them less funny than Lenny Bruce is orally and they 

reflect that Bruce was under some pressure, is that correct? 

 

A  It seems to me that he was less, less buoyant 

as I remembered him previously. 

 

Q  And you are able to perceive this on the basis of 

reading those two soriptsi is that correct? 

 

A  No, this was with reference to a performance that 

I actually heard which were neither of these performances before 

me. 

 

Q  Mich you actually saw yourself? 

A Yes. 

 

Q  thich you say you heard? 

A •;Yes, 

 

Q  Alhat isn!t one then, as far as you know, that is 

iavolved in thii case? 

 

-A  No, no. 

 

Q  And so you remark that Bruce was less funny was 

not meant to refer to any of these scripts? 
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A . That was on the basis of the evening I went to . 

hear him. 

 

Q  And that was comparing that evening to other 

evenings you have heard him over the last five years? 

 

A  True. 

 

Q  Bow =mid you say these scripts compare, more 

funny, greater mit, more gutting satire in these two scripts or 

less than that? 

 

A  'It's very hard to tell from reading them, of 

course, but I laugh§d a few times as I read these. 

 

A  Well, in terms of comparison, what do you find? 

A , As I say, it's very hard to compare something you 

read with some hing you hear. 

MR. MUM  Your 

Atmore please, I have nofurther questions of thie.:. 

r witness, but I mould at this time, move to.strike' 

the mitnese entire testimony on the basis of the' 

witness apt 'only failure, I think, to qualifyon 

voir dire and so forth,`but on the bOis of the 

witness' can testimony in the area of his,expertied 

and that of defendant Bfuce's works as being charged 

in this case. 

JUDGE MURTAGR:  . We will 
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deny the motion. We will take the evidence for 

what value it does have. 

MR. KUM:  Thank you, 

your Honor. 

DIRECT =ANIMATION  (CONTINUED) 

BY MR. =MON: 

Q  You said, in answer to a question of Mr. Kuh, that 

you did in fact make an offer to publish Mr. Bruce's monologue? 

NML. RUH:  Your 

Donor please, I object to that-- 

NM.. LONDON:  This is 

brought out-- 

MR. HUH:  --his 

answer was volunterred and was not responsive to 

my question, and I promptly took him up on it and 

said, "please answer my question," I don't care 

who you work for. 

JUDWMPaTkOR'  Sustained, 

I think Nt. Kuh is right. 

R. LONDON:  If your 

Honor please, that testimony was not striken as 

unresponsive, it remains in the record, and I think 

I have a right to interrogate with respect-- 
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JUDGE MURTAGH:  It was 

volunterred by the witness. This Court certainly 

is not concerned with his efforts to have the 

defendant's works published by some other publisher.  
MR. LONDON:  I think 

this was the cross examination in order to show 

that they have no possible value whatever, and I 

would like to be able to show that Mr. Epstein 

considered them of such value that he was willing 

to publish them for a very responsive and reputable 

publishing house. 

MR. KUH:  Your 

Honor please, what goes on in Mr. Epstein's mind 

and his conversations with other persons are not, 

cannot, Ht. London knows, should not be accepted 

here in evidence. His statement was voluntary, 

was part of the defense-- 

JUDGE MURTAGH:  The 

objection is sustained. You may have your exception..  

Q  In answer to his Honor's question with respect to 

literary merit of the monologues, youlsaid that they were not 

comparable, is that not so? 

A  They were not directly comparable, no. 
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Q  Is the question of humor in literature and the 

question of humor in a monologue comparable? 

A  Yes, you can compare humor, indeed. 

Q  And can you compare a monologue assatie:mith a 

published work as satire? 

A  You can do that. 

Q  Do you believe that Bruce's performances do have 

some merit? 

A  Oh, they have considerable merit, I would say, 

and satire. 

Q  You spoke of a novel of James Baldwin in which 

the words nother fucker is used with same frequency? 

A Frequency. 

Q  Would you give us the title of that work? 

A  It's called 'Another Country'. 

Q  Are you familiar with the $16ver book '100 Mis-

understandings'? 

A  Yes, I an. 

Q  Is the word ellso used there? 

A Frequently. 

MR. LONDON:  May I 

nee the section of 'Tropic of Cancer' that the 

witness had referred to on his cross examinatice 
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28  Direct-Mr. Epstein, for the Defendant 

MR. UR:  Pages 5 

to 6. 

HR. LONDON:  Just for 

the record, might the Court note that this was 

a section that I read to the Court on a motion to 

dismiss. 

Nit. XUH:  It was 

the section that initially had been judged on as 

it came out of the advance sheets aad was not in 

the opinion. 

MR. LONDON:  Yes, I 

just want the record to be completed on that score. 

That's all, your Honor. 

104 =tit  Let me 

just ask one or two questions. 

RECROBS EXAMINATION 

BY MR. HUM  In answer 

to Mr. London'a question that you pointed out that James Baldwin 

in 'Another Country' and Somebody else in '100 Misunderstandings' 

used the word 'mother fucker. In 'either of those books did the 

author address that word directly to the reader or were these 

words used by characters lad as part of the dialogue used by 

characters in the books? 
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A  They were in dialogue, it was obviously addressed 

to the reader. 

Q  But in dialogue. They are particular persons who 

is one of the characters in the book, is that correct? 

A Yes. 

Q  I show you Page 22--ask you to turn to Page 22 of 

the April let transcript and look at the fifth line from the 

bottom, starting--actually the seventh line from the bottom in 

which Bruce saysIl iiat apphrently in dialogue, "That's the way all 

of us feel, shitty all the time and low, because we are no good, 

because we run away but nobody ever stays. It's all bull shit, 

none of you mother fuckers ever stayed one time," and ask if that 

doesn't appear to you to be addressed directly to the audience? 

"Hone of you mother fuckers ever stayed one time." 

A  I don't knew the whole context here, could be-- 

Q  Take your time and look at it. 

A  I suppose you could say that, at the same time it 

has some. What the quantity of the entire monologue-- 

Q  Would you say that is addressed directly to the 

listener? 

A  I would have had to hear it before I could say 

that definitely. 

Q  Now, you mentioned James Baldwin; has James Baldwin 
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written another book directed directly at the audience in which 

there is little dialogue, little character portrayal other than 

Baldwin's own character, little story line, just his strong-- 

A  You mean, has he written essays? yes, yes, sir, 

written many essays. 

Q  Has he written a book that was, I think number one 

on the beat seller list within the past year, called 'The Fire 

Next Time'? 

A  Yes, sir, he did. 

Q  Is that an essay or actually one long monologue 

and two shorter ones addressed directly to the reader? 

A  True enough, yes. 

Q  Do you know whether at any point in that entire 

book directed at the reader, thatlthe_zuthor Baldwin used similar 

four letter words? 

A  I think he probably did. 

Q  !If I tell you that my reading shows there's not 

a single such use, woad you say I am, mistaken? 

A  'Could be. 

Q  You don't know of your own knowledge? 

A  I have never made a study of it. 

M. KUH:  Thank you, 

Mr. Epstein. 



Engross-Mr. Epstein, for the Defendant 

:Wog  Musa.: 
Epotein, I have a question, I think you can let 

us, if you could tell ua what percentage of the 

total population of the New York community buy 

and read books which are reflected in the best 

seller list of books? Percentage of the total 

population. 

TEE WITNESS:  It's a 

very baid question to say. Let's say a strong 

fiction beat seller--before it becomes a best 

caller old have sold in the fall some 60 to 70 

thousand copies throught the country. Let's say 

20 to 30 thousand copies in New York City and 

around the community. There are 8,000,000 people 

in New York. 

JUDGE CREEL:  20 or 30 

thousand against the 8,000,000. 

TEE WITNESS:  It could 

JUDGE CREEL:  And if you 

put that on a national scale, what would the per-

centage be, larger or amaller that buy and reads 

Webs? 
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THE WITNESS:  New York 

has the biggest market. 

jUDGE CREEL:  It would 

be larger in New York? 

THE WITNESS:  It would 

be higher in New York. When that book goes into 

paper back it might sell a million, two or three 

million. 

JUDGE CREEL:  That would 

be on a national scale? 

THE WITNESS:  On a 

national scale but the proportion would hold about 

constant. 

JUDGE CREEL:  Would 

this percentage, though comparatively small, would 

that vary 4 */14  county to county of this City? 

THE WITNESS:  Nest 

bookstores are in Manhattan. Of course, we don't 

know-- 

JUDGE CREEL:  You &at 

know, the reader take:: the book-- 

THE WITNESS:  Ws very 

hard to buy a book in Queena, thereto no place to 
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to get thea, but somebody in Queens might buy it in Mazyl a and 

take it out with them. 

JUDGE MURTAGE: 

anything further? 

Va. KURI 

All right, 

Before we 

=use the witness, if your Honor will give me theca 

minutes, I'm sending for a book that I would like 

to introduee into evidence. I will have it here 

in just a moment, it's coming from downstairs. 

JOE CREELi  I have 

cmo more question. Would you say that the communi 

etandard of the City of New York, the average New 

Yorker, if it can be determined, that he condones 

vulgarity for vulgarity sake or that he condones 

shock for shock alone? 

THE WITNESS:  That's a 

very hard question to answer. Upon the face of it 

I mould say, no. 

UR. LONDON:  Rey I ask 

the witneee a question in relation to Judge Creel'e 

question. 

Q  In these performances of Lenny Bruce's, that you 

have read, is there an attempt of shock for shock cake? 
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%  No, I think never in the case of Lenny Bruce. I 

think that's one of his virtues. 

Q  Is there vulgarity for vulgarity sake? 

A  Never as far as I em concerned. 

MR. LONDON:  Thank you. 

EXAMINATION 

BY 141134 UR: v 

Q  Let me just show you, I hope I can find it. Let 

me draw your attention to the April 1st script, Page 30, from the 

third to the fifth line, I will read them to you. Can you tell 

me what the addition of the word cunt, what the value of the word 

cunt is in the script, "I mean, because you tbld me you didn't lii 

him--I mean, I don't give a shit, that's amazing, that's a fat 

piece of shit. How could you, you cunt, pow. That's all, etc." 

Can you tell me what the use of the word cunt, what purpose that' 

serves at that point? 

A  Let ma see what the Context is. I would say, 

before I determine the context, that in this--in this setting 

it's1Rmappropriete expletive, it's in keeping with the other 

language we were just using. 

Q  The other language? 

A  That you were reading. 

Q  in terms of the Bruce script? 
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A  Yes. 

Q Y03-- 

A  I mean, he doesn't seem to make a special case for 

that word, it's appropriate to what preqpas it. 

A  In terms of chit and the other words, it's all of 

kind? 

A  I think, as I say, I'm not aware of the full con-

text. 

lat. 

IQ. LONDON: 

Thank you. 

If your 

Honors please, I wonder if we could offer that 

book through another witness. Mr. Epstein told 

me that it was necessary for him to leave, if 

possible, before three, and I see it's approaching 

that hour. 

MR. EVE:  The book 

is on its way up. I thiyilr  it will be here. Some-

times the elevator service is not all that we would 

like from the eighth floor to the thirteenth floor 

JUDGE MURTAGEt  All right, 

we will assume that even with an accident it will 

be hare in two minutes. 

Absolutely 



JUDGE CREEL: 

Epstein, while you are going to be here, I wonder 

if you could help us. We are having--counsel--

both of them and this trial court are having a / 

little trouble as we grope for the meaning of 

this word contemporary community standards. We 

have heard from experts, we have heard each in 

their field. You can testify about a small per-

centage of books. We have heard from commentators 

of Broadway theaters and night clubs, and while, 

I suppose, New York has the largest, it's still 

small. Are we groping for a non existent mirage, 

a pretty green thing that as you approach it and 

reach for it and get hold of a part of it, it 

disappears. Is there such a thing, in your opinion 

as an expert? 

THE WITNESS:  I have 

always thought, in connection with the decisions 

I have to make in my own work, that there must 

be a variety of community standards in New York, 

as there are a variety of communities. 

JUDGE CREEL:  A 

community taste varies, some taste would be 
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sophisticated or jaded, others, well, simple, 

sacred. 

THE WITNESS:  It could 

be to what--if in New York we had one community 

standard-- 

JUDGE CREEL:  Does it 

exist? Is there such a thing as an average New 

Yorker? Is there ouch a thing as a community New 

York standard or a national standard? 

TEE WITNESS:  I have 

never met an average New Yorker, I wouldn't know 

him if I caw him. 

HR. LONDON:  May I say, 

your Donor, just to supplement what you said, that 

4  adding to the difficulty, and since we must apply 

contemporary community standards, I have asked the 

Supreme Court to give us a definition of that word 

that is applicable and the answer that came down 

from Justice Brenner, and Justice Goldberg was, the 

standard of the nation as a whole: Justice Black 

and Justice Douglas said, they weren't going to 

define it, because it didn't make any difference. 

There shouldn't be any censorship. Justice Stewart; 



said, it doesn't make any difference, because that 

to are talking about is the same everywhere, which 

is hard core pornography. Justice Holland said, 

it depends whether you are using it in one context 

or another. If you are talking about a federal 

law it means the nations if you are talking about 

a state law it would mean the state. 

JUDGE CREEL:  Did they 

indicate whether the community is the local 

community or the national community? 

MR. LOUDON:  I'm giving 

you the entire answer, your Honor. The answer 

differs completely. Finally, Justice-'.the Chief 

Justice, Justice Warren and Justice Clark said, it 

ma ant the local community. But they are alone in 

believing it's the local cemmunity. And, as I 

think you gill agree, there doesn't seem to be any 

concurrence of opinion on whether it's the whole 

nation or whether it is the ii.tole nation under some 

circumstances or whether it makes any difference. 

JUDGE MURTAGH: 

has the book now. 

KU H: 

Mr. Kuh 

I ask that 
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the book be marked Peoples Exhibit #13, for 

identification purposes. 

JUDGE MURTAGH:  It will 

be so marked. 

EXAMINATION BY  (CONTINUED) 

MR. HUH: 

Q  You spoke of James Baldwin and his use, through 

character in dialogue, of the word mother fucker. I give you 

a book of James Balwin 'The Fire Next Time', in the paper back 

edition and ask you to loaf through the book and tell me if you 

see any place in that book the words mother fucker, cock sucker, 

cunt, shit, pins, ass, piss, any of those words? 

ER. LONDON:  If your 

Honor please, how can the witness leaf through the 

book in a matter of moments and-- 

JUDGE MURTAGH:  He need 

not. Is it offered in evidence? 

DBL. KUH:  •  I will 

offer the book in evidence. 

JUDGE MURTAGH:  There's 

no objection? 

LONDON:  Only on 

the ground of relevancy and materiality, your Honor 
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JUDGE MURTAGH:  Isn't it 

as relevant as the two books you have offered? 

MR. LONDON:  This is 

a negative-- 

MR. KUH:  It's not 

on his side, so it's irrelevant. 

MR. LONDON:  What Mr. 

Ruh is trying to say is that the same author, who 

used these various words in several works, has not 

used it in one work. 

MR. EDH:  I wish to 

say more than that. 

JUDGE IRIRTAGH:  In all 

due respects, the Court has read books, the Court 

has read 'Another Country', there resemblance be-

tween that and the monologues here, the use of 

Language is as different as day or night. As your 

own witness has pointed out, it's a different area. 

But I think this book is relevant as the books you 

have offered. We will receive it in evidence. 

MR. KUH:  Thank you, 

your Honor. 

MR. SCHWARTZ:  Your Honor 
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may I note my objection. 

JUDGE MURTAGE:  You have 

your objection. The objection is overruled, re-

ceived in evidence. 

MR. RUH:  I have 

no further questions of the witness. That's one 

volume of the millions in the public library. 

JUDGE MURTAGE:  This is 

Peoples Exhibit what? 

ER. RUH:  13, your 

Honor. 

MR. LONDON:  May I 

just ask one or two more questions of the witness. 

=MINA= BY 

Ma. LONDON: 

Q  You did in answer, I believe it was in answer to 

a question of Judge Creel's, that a book in hard cover sells about 

60,000 copies, and then in soft cover it may sell up to three 

million copies? 

A  It can, it can. 

Q  Haw, in addition to the sale of books, are books 

sometimes reprinted in magazines? 

A  Somotimes, usually before publication. 
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Q  That would be known as first serial? 

A  First serial. 

Q  And there is such a thing as second serial, right? 

A  More often for non fiction than fiction. 

Mat does that mean? 

A  Publication in serial form, in newspapers and 

magazines. 

MR. KUH:  Your Honor 

please, I find this very interesting, but I have 

difficulity in seeing what it has to do with an all 

dialogue which no publisher, apparently any place, 

anywhere, has ever seen fit to publish. 

MR. LANDON:  If your 

Honor please, the issue was brought up by the Court 

and I would just have the answer to-- 

JUDGE MURUGH:  All right. 

Q  How, in addition to the publication in magazines--

and, by the way, doesn't first seri.A1 rights also include pub- 

lication in newspapers? 

A  It can. 

Q  And, as a matter of fact, it has happened fairly 

often that a work is republished in newspapers? 

A Yes. 
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Q  So that in addition to publication in hard cover 

and in soft cover, there is publication sometimes in magazines 

and publication of books sometimes in newspapers, is that correct? 

A  That's true. 

Q  Is there not also publication sometimes through 

book clubs? 

A  That's true. 

Q  And the sale through book clubs is not included4- 

A  No, it's not included. 

Q  --in making up best seller lists, is that correct? 

A  No, no, never. 

Q  Do you know what the sale through a major book 

club, say Readers Digest, would amount to? 

A  Several hundred thousand. 

Q  And the sale through a book club such as Book of 

the Month Club? 

A  150,000. 

MR. LONDON: .  Thank you. 

EXAMINATION BY 

MIL HUH: 

Q  Do you know what the sale of 'The Fire Next Time' 

was? 

A  In hard cover? 
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Q  In any kind of cover, hard cover, soft cover, you 

name it? 

A  / would guess, hard cover sale about 110,000, 

and the paper cover sale, maybe about twice that by now. 

Q  Is that a book that deals stringently and strongly 

and aptly with the problem of bigotry and the problem of racial 

segregation in this country? 

A Yes. 

R. MR:  Nothing 

further. 

JUDGE PHIPPS:  Since 

the witness is still here, it's three o'clock. 

I'm interested in kno00.64, you have read both of 

the transcripts you mentioned when Judge Creel aske  

you with reference to vulgarity. Do you think that 

the language in this transcript was vulgar? 

THE WITNESS:  Not in his 

contest. 

JUDGE PHIPPS:  Not in 

his context? 

THE WITNESS:  No. 

JUDGE PHIPPS:  Do you 

think any of -it was shocking? 
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context none of it shocked me. 

JUDGE PHIPPS: 

eSk you whether anything shocked you..  

THE WITNESS: 

think it is shocking, no. 

JUDGE PHIPPS: 

JUDGE MURTAGH: 

step dawn. 

In this 

I didn't 

I dOn't,  

All right. 

You may 

ME BRIDGMAN:  Take the 

stand, please, raise your right hand and face the, 

3udge. 

JUDGE CREEL:  Do you 

hwear that the testimony you will give in this 

•trial will be the truth, the whole truth and 

nothing but the truth so help your God? 

THE WITNESS:  I do. 

GLEN PEIT,witngin.Wing been duly sworn by Judge 

James R. Creel, testified as follows: 

THE BRIDGMAN:  Be seated. 

In a loud, clear voice, give your name. 

WITNESS:  Glen Fait.. 

THE BRIDGMAN: Your 
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address. 

THE WITNESS:  1402 York 

Avanue, New York City. 

THE BRIDGEMANt  Your

or occupation. 

THE WITNESS:  I'm a 

lawyer. 

THE BRIDGEMAN:  Answer 

all questions in a loud, clear voice, please. 

DIRECT EXAMINATION 

BY 1111. LONDON: 

Q  Are you connected with any law firm? 

A l'am. 

Q  What is the name of it? 

A  Cravath, Shine & Moore .1  

Q  How long have you been associated with Cravath, 

Swaine , Moore? 

A  Seven years. 

Q • Jilere-you at the Cafe Au Go Go on April.  1964? 

A  Yea,1 was. 

Q  Mint time did you arrive? 

A  Somewhere between ten and 10:30, I don't know the 

exact time. 
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Midi day are-- 

MR. RUB: 

are we talking about? 

It's a Tuesday, I believe. 

LOUDON: 

Which day 

April 7th. 

Q  You were with Mt. and Mrs. Robinson, were you not? 

A  That's right. 

Q  Were you able to see Mr. Bruce clearly when he 

appeared on the platform? 

A  / was. 

Q  Bow long did the performance that you saw last? 

A  I would oay about an hour. 

Q  Were you then when Mk. Bruce started his performanc 

A  / was not. 

Q  Do you know how long the performance had been going 

on when you arriVed? 

4 do not. 

Q  During the course of the performance that you saw-- 

I'll withdraw that. Did you watch the entire time that you were 

there? 

A  1. did. 

Q  ;During the time that you were there and you saw 

Mk. Bruce, did you see him make any gestures with respect to the 
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microphone stand and suggested masturbation? 

A  I did not. 

Q  Did Mr. Bruce at any time during that performance 

point to his crotch? 

A  X did not see him do it. 

Q  Did you see Mr. Bruce gestures when he spoke? 

A  I believe I did, yes. 

Q  Did Mt. Crotch--I withdraw that. Did Mr. Bruce 

at any time during the performance that you saw put his hand on 

his crotch or hold his crotch? 

A  I did not see any gestures such as that. 

Q  Would you say he did not do it while you were there 

A  I would say he did not do it. 

Q  Did Kr. Bruce make any gesture, during the course 

of the performance that you saw, that suggested masturbation? 

A  Ho, be did not. 

Pa. LONDON: That le 

all. 

CROSS EXAMIUNEION 

BY MR. ENEU 

Q  Bow many of you went to the show together? What 

is your naaep,pir? 

A  .Voit, V-e-i-t. 
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Q  Howl/um,  of -you went together? 

A  Four of us. 

Q  How many? 

A  There were four of us including myself. 

Q  You ,a1.1 got there late together? 

A Yes. 

Q  How long have you been at the firm? 

A  Seven years. 

Q  Are you a partner there? 

A  I; m not. 
4R. MUM  I have no 

further questions, your Honor. 

MR. LONDONt  If your 

Honor please, the rest of the parties, that is 

Mks. Veit and Mr. Robinson are here and ready to 

testify. I wonder if Mr. Ruh would concede that 

if they testified their testimony would be the 

same as. given by Mrs. Robinson and by Mr. Veit. 

FIDL. ZUH:  No ques-

tion of it, I mould certainly concede that the 

four of then would testify as their spouses did, 

certainly. 

ERL. LOUDON:  Thank you. 



49 

TUE BRIJ:OMAN:  Step ttroLfa 

to the witness chair, raise your right hand and 

face the Judge. 

JUDGE CREEL:  Do you 

swear that the testimony you will give, will be 

the truth, the whole truth and nothing but the 

truth so help your God? 

THE WITNESS:  I do. 

THE BRIDGEMAN:  Be seated. 

In a loud, cleiar voice, give us your name. 

MR. RUH:  May I 

interrupt for just a moment. Your Honor, I don't 

mean to interfere with the defense; we have, at 

their request, two police officers, one of whom 

io on vacation, and I made it clear that I would 

get him off his vacation in here when they needed 

him, and I was here first thing this morning. .Now 

this court normally recesses at four. I: don't 

mean to interfere with the way the defendant con- 

duets its case, but I think it would be an its 

position to ask him badk.another day if he doesn't 

testify today. Now, I would suggest that they are 

tree to call witnesses in any order they mut. I 
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have my full right to cross 

curtail that because of the 

call witnesses. I think it 

that- police-officer to came 

vacation. 

examination and not to 

order they choose to 

would be wrong to ask 

back tomorrow from 

JUDGE MURTAGR:  I think 

there's merit to that. Can we convenience the 

fpolice officer to that extent? 

MR. LONDON:  Well, if 

your Honor please, I think we will be able to 

call the police officer if we need him. This 

witness' testimony will be short. 

JUDGE CREEL:  May I 

ouggest you do it now. 

JUDGE MURTAGH:  Will you 

excuse him if•tia isnIt'reached at four o'clock? 

MR. LONDON: On your 

Bogor's rules, I think you need his testimony in 

connection with certain other testimony and that's 

the reason why I wanted to reach it after this 

witness was finished. 

JUDGE MURTAGH:  All right, 

he will be the nest witness. 
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GARY GATES', witness, having been duly sworn by Judge 

James R. Creel, testified as follows: 

THE BRIDGES AN:  'Your name? 

=WITNESS:  Gary Gates 

THE BRIDGE:  Your 

address? 

THE WITNESS:  135 West 

75th Street, New York. 

THE BRIDGMAN:  Your 

business or occupation? 

TH2 WITNESS:  Journalist 

THE BRIDGMAN:  Answer 

all questions in a loud, clear voice, please. 

DIRECT EXAMIUATION.  

BY IR. LONDON: 

 

Q  By wham are you employed, Mr. Gates? 

 

A  United States Press International. 

 

Q  Bow long have you been employed by UPI? 

 

.A  Since 1957, June, 1957. 

 

Q  Zn the course of your employment did you attend 

Cafe An Go Go on April 7, 1964? 

 

A  Yes, that's correct. 

 

Q  And in what capacity did you attend that perform- 
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anne? 

A  .Two capacities really. As a patron and also for 

professional reasons. 

Q  Well, what were the professional reasons? 

A  I cover entertainment areare for the United Press 

and I was there to do a feature story on Mr. Bruce. 

Q  What time did you arrive that evening? 

4.  ghortly after 9t00 p.m. 

, And boy long did you remain? 

A  As'I recall--I don't know exactly. Through the 

performance until around--I really have no way of knowing, 10130, 

quarter te'eleven, elevenv'clock. 

4  ,Did you see the entire performance of Mr. Bruce 

on that evening? 

A  Tes, I did. 

Q -Where were you seated in reference to the place 

where Hr. Bruce was standinewhen he gave his performance? 

A  In the first row about three feet away, actually. 

--80 that you were able to see him clearly, there' 

was no obstruction between you and Mr. Bruce? 

A  NO,.there %MA no obstruction. 

Q  Did you watch him during the entire performance? 

A Tee. 
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Q  You remained seated at the same place during Et. 

Bruce's entire performance? 

A .  Yes, I did. 

Q  Did you see Mt. Bruce, at any time during that 

performance, noVe any gesture with respect to the microphone or 

the microphone stand which suggested masturbation? 

A  No, I did not._ 

Q  Did you see Er. Bruce run his hand up and down the 

microphone stand as if to indicate that he was masturbating or 

masturbatinglt? 

A No. 

Q  Did you at Any time during that peiformance see 

Mr. Bruce point to his crotch? 

A Uo. 

Q .  Did you at any time during that performance see 

Mr. Bruce bold his crotch? 

No, I did not. 

Q  Did you see Mr. Bruce make any gesture that would 

s4gest mastgibiation? 

A 

MR. LONDON:  That is 

all. 

CROSS SUMMATICU 
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BY MR. suni 

Q  Mow, you say you were there both as a patron cMd 

for professional. reasons the night of April 7th. Were you there 

alone? 

A  to, I was not. 

Q  Who did you have with you? 

A  I had a lady with me. 

Q  Are you married, sir? 

A  Ro, I'm not. 

Q A date? 

A  A date, yes. 

Q  And did you pay for admission for yourself and your 

date? 

A. . 130, I was--I did not. 

Q  For neither-of you. Both yourself and your date 

were admitted free? 

A  Yes, that's correct. 

Did you have some sort of _apass or how did you 

arranae that? 

A  I was down there on an assignment. When I say I 

was there aS a patron I meant that it was not exclusively businesti  

although it was partly business. 

Q  And did you check in with someone, show your press 
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card or letter of assignment or whatever it was you had? 

A  I had made arrangements earlier. I--they had a 

name waiting for me or a pass or a ticket when I said who I was. 

Q  With tdiom had you made the arrangements? 

A  I remember--Hiss Solomon or somebody, I'm really 

not sure. 

Q  Ht. Solomon? I don't hear you. 

A  I don't remember. 

Q  Tou mumbled something, you said Solomon, I didn't 

hear whether you said mister or misses. 

A  I wasn't sure of the name, it's something like 

that, Solo ton or  -- 

Q  Was it a man or a woman? 

A  A female. 

Q . And the--the female. And you got the mumbled 

MBM2 of Solomon from that female, is that correct? 

A les. 

Q.  And when you got there did you see a male or a 

female or did you see somebody who cleared your credentials and 

let you e#d your date in that evening? 

A  The girl at the table or at the ticket counter. 

Q  And what did you say to her, as best as you re-

collect and what did she say to you? 
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A  I said, I'm Mr. Gates and I understand, I believe 

there is--I have a couple of tickets. 

Q  And utat did she say? 

A  She gave them to me. 

Q  Look around this court room and tell me if you 

see her here, would you recognize her today? 

A  I really wouldn't, because it was so long ago and 

I didn't really pay that much attention. 

Q  D048 this happen to you frequently, you are able 

to take dotes to certain antertainments on the house? 

A  Only in the time-- 

Q  Do you get such pleasant assignments rather 

frequently, Mt, Gates? 

A Us. 

Q  And so in terms of recollecting what.the young 

lady looked like, hears is one of the first faces that have done 

similar courtesies to you, is that correct? 

A  Well, that would--yes. 

Q  If you looked around this court roam, if I tell 

you she may be .in this court room, would that help you in any 

way? 

86RWARTZ:  tour 

Manor, I object to this, there is no foundation 
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fOr W. Nub's statement in the record here. 

JUDGE MBRTAGH:  Objection 

overruled. 

Q  If I tell you she may be in the court roam, would 

that help you refresh your recollection as to what this particular 

courteous young lady looked like? 

A  Not really, I'm afraid it was some time ago, I 

don't remember. 

Q  During the performance did you take notes in 

connection with.your assignment? 

A  110, / didn't. 

Q  Did you write a story in connection with your 

assignment? 

A  No, I didn't. 

Q  Men you got home Later that evening--you ultimatel 

got home, did you sit down and write out notes as to what had 

happened? 

A  gee, I did. 

Q  Do you have those notes with you? 

A  No, I do not. 

Q  Were ere those notes? 

A  They are in my office. 

Q  And at the enact time of the course of the per- 
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form nee, did you talk to the young lady about remarks that were 

going on on the stage? 

A  .Vot really, we know more than that. I would talk 

in a theater during a performance. 

Q  I never sat next to you in a theater.. I asked if 

you had any remarks or the young lady had any remarks to you? 

A  MO, there were no remarks. 

Q  none at all? That's a real zinger or anything 

like that? 

A  none that, was a real zinger. 

Q  Anything on that order? 

A  to, there were no remarks. 

Q . Vow, W. Gates, what--had you ever seen the per- 

formance of Bruce before? 

A  ,In performance? 

14  : • In performince. 

A  les, I have. 

Q  Nam Often?, 

A  dust once before. 

Q  Was .that also on assignment, Mr. Gates? 

A  BO, that 'sae not on assignment. 

Q  And.did you notice what he did with his bands 

throughout' the' performancies  Mt. Gates? 
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A  Ves, as much as X am conscious of a performer 

using his hands in a performance, yes. 

Q  When you listen to a stand up comedian, you are 

more concentrated on what he says, and his voice, and the tone of 

his voice than you are about whether he has one foot behind the 

other or whether he has his hands in his pocket or what he's 

doing with his hands, is that correct? 

A  Correctly speaking I would say so, yes. 

Q  So that his hands were not particularly the source 

of your attention during that performance, is that correct? 

A  I am trying to recollect. No, I wouldn't say so. 

MR. KUH:  I have no 

; further questions, your Honor. 

JUDGE PHIPPS:  Excuse 

ite, I should like to ask the witness two or three 

questions. Mr. Gates, I noticed that you mentioned 

you were there to do a feature story with reference 

ltoltr. Bruce, is that correct? 

inn WITNESS:  Yes, your 

JUDGE PHIPPS:  Well, as 

a newspaper man, when you are going to do a featui 

story, is,it not unusual not to make some notes? 
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THE WITNESS:  Not for 

tee it isn't, it just happens to be and I usually 

I take notes afterwards. About that feature, I 

never, I-- 

JUDGE PHIPPS:  Well, 

let me ask you, do--you haven't attended per-

formances with reference to writing feature 

stories? 

TEE WITNESS:  Yes. 

JUDGE PHIPPS:  , Now, from 

your experience, as an individual going to this 

type of perforce, you Unsw that performers 

there are certain nights that a performer is at 

his best, is that not true?. 

TEE WITNESS:  There are 

some nights that they are better than others. 

JUDGE PHIPPS:  _  And 

usually we know that Friday, Saturday and Sunday 

nights tend to be the largest crowds when the per-

former would attempt to be at his best? 

THE WITNESS:  Yes. 

JUDGE PHIPPS:  Well, I 

am interested in knowing, do you recall April 7th, 
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was thnt a Monday, Tuesday, Wednesday or what? 

THE WITNESS:  It was 

a Tuesday evening, to the best.  of my recollection. 

JUDGE PHIPPS:  Then would 

you normally pick a Tuesday night to do a feature 

story? 

THE WITNESS:  Sometimes 

the journalist is not always interested in getting 

him at his best. 

JUDGE PHIPPS:  No further 

questions. 

REDIRECT EXAMINATION 

BY MR, LONDON: 

Q  In writing a feature story do you use other material 

besides what you visualize? 

A  Oh, yes. 

Q  And you have, what is available to you, something 

known as a morgue? 

A  A morgue, a-- 

Q  Would you explain what that term means? 

A  A morgue in newspaper? 

Q Yes. 

A  A morgue is a file, in.relationvith an' entertainer 
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like Mr. Bruce, would be a file reviews and previous think:go that 

have been written about him, like say, maybe by--in San Francisco 

or wherever else he has performed. His background material, also 

biographical material. 

Q  Your purpose in attending a particular performance 

was to get your own impression or general impression of Mr. 

Bruce's performance? 

A Yes. 

Q  In addition to the material available to you? 

A Yes. 

MR. LONDON:  That's 

all. 

REGROW. EXAMINAT/011 

BY MR. RU H: 

Q  Just a question or two. You were there in fact 

when Bruce was arrested that night, were you not? 

vas arrested after the performance, yes, I wan:  

there. 

Q  And then you signed some sort of a petitioi? 

A  .Tiat's correct. 

Q  Did you write a story about the arrest? 

A  X *led in:a story about the arrest, yes. 

Q  Did ytu write something? 
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A  No, I dictated a story, which would be,writing, 

guess. 

Did you attempt to interview any of the police 

officers? 

A  No, because it happened so quickly that by the 

time I got around to it--but I suggested to the office that they 

pick the story up at the precinct, which would be the customary 

proce4draa 

Q  You didn't follow through to the precinct yourself? 

A  No, because we had a man covering police headquarter  

we always do. 

Q  Covering police headquarters, Do you have a man 

at every precinct in the City of New York? 

A  No, but then--he would then pick up a story through 

normal police channels. 

Q  Vt. Gates, you were there as a reporter in your 

professibnal capacity and news took place under your nose, Bruce —

was—arrested, did you follow Bruce to the station house? 

A  No, / didn't. 

MR. RUH:  No 

further questions. 

EXAMINATION 

BY MR. LONDON: 

PI 
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Q . When you signed this piece of paper you did so 

because you believed that Bruce had been improperly-- 

V ML. EUHt  I will 

object to what was operating in his mind, what 

he believed, unless he's going to be qualified 

an =pert, 

JUDGE )WRTAGHr  Sustained. 

Q  You were presented with a piece of paper to sign, 

were you not? 

A Yes. 

Q'  And what did that paper say, do you know? 

A  It said that--suggested that the arrest was unfair 

or something along these lines, that the--that Mr. Bruce had been 

arrested unfairly, more or leas, I don't recall. 

• . 
 You ascribed to that and signed your name to it .  

voluntarily? 

A  Yes, I did. 

EXAM/HaZOR BY 

'MR. Mb 

Q  When you signed that paper were you familiar wS, 

the statutes and--statutes in the states dealing with obscenity 

A  Only insofar as a lay man would be. 

Well, I guess, there are some lay men have bin 
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arrested and are' quite familiar, there are others who have no 

familiarity. Were you familiar with the New York State obscenity. 

laws? 

A  I had some familiarity with them. 

When you signed that statement did you know that 

just five days earlier, I guess, six days earlier a Grand Jury 

of lay men, tienty-three good men and true in this community 

voted an information against Bruce in connection with the obscenitf 

laws?, 

A.  Not  I did 

a. RUB: 
.,Auestions. 

!M. LONDON: 

4proach,the bench? 

JUDGE MURTAGR: 

(Off the record discussion) 

The above is a true and accurate 
transcript of the minutes 'taken 
in this trial 

W. Grego 
Official Court Reporter 
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BRIDGE OFFICER:  Case on trial. Dockets 

A4406, A4407, Lenny Bruce, Howard L. Solomon, charged 

with giving an indecent show. 

Docket A4623, Ella Solomon; and Docket A4624, 

Lenny BrUce, charged with indecent show. 

MR. LONDON:  If your Honor pleases, 

I tould like to make two applications. One is that 

prosecution vitnesoes be excluded from the courtroom; 

and t is if wo may proceed in Mr. Bruce's absence 

at this time. He has work in California,. end he needs 

it. 

JUDGE MUETAGH:  Now, the Court has ex--

pressed itself on that issue. The Court is most re-

luctant to do it. 

MR. LONDON:  I thought the Court may 

do it, in view of Mrs. Solomon's non appearance. 

JUDGE MZETAGH:  We did that with groat 

reluctance and in measure, because she is not what may 

be considered the principal defendant. 

MR. LONDON;  As I understand it, this 

is a right of the defendant, who is here and ready on / 

the record to waive that right. 

2. 



JUDGS MDRTOH:  The court in its diSCre-

tion denies the application. 

MR.LONDOUI  Thank you. 

adm MMAGEI:  With regard to the eitalu-
sic= ,of witnesses; there is no objection? 

MR. KUSs  No objection at all. 

TSB COUTRTs  So ordered. 

DRSIDGV OM=  All witnesses for the pro-

sebution please leave the courtroom. 

MR. Ms  I have one, who is the 

first witness. Se is the only one in the courtroom. 

may I note for the record, as I recollect, that one of 

the last defense witnesses, Mr. Epstein, who testified, 

and I objected to it at that time, as to what was going 

to come out in the Times the following Sunday? that he 

knew that "Candy" was the number one book on the best 

seller list. 

When t objected I think the Court expressed 

the sama'doUbt an to how anyone can crystal - gaze 

into the future. Mt. London boasted that he, Mx. 

London.;  'got the Times on Tuesday, for the following. 

wok. That vas on July 9. 

3. 



I have the Sunday Times book review for July 12, 

for July 19, and for July 26, and I have yet to 

see "candy" in the number one position on the best 

seller lint. 

I think the record should stand corrected, 

in that Mr. London and Mr. Epstein misread their 

crystal ball. 

MR. LONDON:  For one thing, Mr. Klih 

is gain misstating ray statement. 

JUDGE MURTAGB:  I know. It was an equi-

vocal statement. You certainly did not say anything 

of that kind. You only said you had the practice. 

MR. LONDON:  I said that I received 

it Tuesday of the week. I usually do not read it 

until later. But as I recall the testimony of Mr. 

Epstein, I assume he meant it was thirds and the re-

cord should be corrected if it indicated that it was 

first. It was third, I believe, that week. 

MR. ADH:  During that week, and then 

it dropped thereafter. 

The People's witness is Mr. Sylvester. 

ROBERT  SYLVESTEa was called as a 

4. 
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witness on behalf of the People, and after having 

first been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. RUH 

tit:at is your name, address, and occupation? 

A  Robert Sylvester, 193 Second Avenue, newspaper 

man. 

Q Mr. Sylvester, you gave us your business or oc-

cupation as that of a newspaper man. Are you in fact 

a regular columnist for the New York Daily and Sunday 

News? 

A  Ian. 

Q And have you been writing a column for that 

daily and Sunday paper for approximately 10 years? 

A  I have. 

Q And what is the name of that column? 

A  Dream Street. 

Q And how often does that column appear? 

A  Five days a week. 

Q And, generally, what does that column deal 

with? 
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A  It deals with show business, and, I hope, the 

humorous side of life. 

And to your knowledge and your understanding 

as a newspaper man is the Daily News the largest sel-

ling newspaper in America? 

A  It is. 

Q R oughly, What is its circulation? 

A  Two million daily. 

Q And Sunday? 

A  Three million. 

Q And your column appears Sunday as well as 

weekly? 

A  Yes, sir. 

Q Now, prior to becoming a regular columnist for 

the Daily News -- was that about 1954? 

A  About. 

Q Wore you with the Daily News before that? 

A  Yes, sir. 

Q And in what capacity were you employed at 

that time? 

A  As a theatrical critic and theatrical editor. 

Q And prior to going over to the Daily News as a 
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theatrical critic and editor had you done some work 

connected with the theater but not with the newspaper? 

A  Yea, air, I was preen agent for the Palace 

Theater, and a press agent for people like Bob Hope, 

for three or four years in the early,  '30's. 

Q And in your work as a press agent, with the Daily 

News, and also you work as a theatrical critic for the 

old New York American ••••11111 

A  Yes. sir? 

A  When was that? 

A  Approximately '30 and '31. 

Q Now, besides that newspaper work and press 

agentry work, have you written some books? 

A  I have. 

O About how many? 

A  I have written seven books. 

O Have several of those books dealt with the world 

of entertainment and the world of. journalism? 

A  Yea, air. 

Q And those books each appeared in hard covers? 

A  Yes, sir. 

O Besides that, did some of those seven books 

appear in paper backs and were then sold to the films? 
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A  Pour of them. 

Was one of those books a non-fiction item? 

. A  It was. 

O And what was the name of the non-fiction book, 

and what did it deal with? 

A  It man called "No Cover Charge," and it was a 

history of New York night clubs. 

Q Besides the writing that you have already men-

tioned, have you from time to time written pieces for pUbli-

cations, magazines, other than the Daily and, Sunday News? 

A  Yen, air. 

Q And in what area have they been? 

A  Mostly on show business personalities. 

O And have you appeared from time to time on radio 

and television shows criticizing the entertainment field and 

show business in general? 

A  Yes, sir. 

Q Have you over the years attended night club's 

performances with some degree of frequency? 

A  Yes, sir. 

MR. LONDON*  I object to_that question 

and ask that the answer be stricken out, unless there 
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is some indication of what the words "with frequency" 

mean. 

JUDGE MURTAGH:  All right, sustained. 

Q Can you tell ua over the years, Mr. Sylvester, 

how many night club performances have you attended? 

A  Well, over the years, I cannot  I would say 

that I go to a night club probably three nights a week. 

Thank you. 

JUDGE MURTAGH:  Cver what period of 

time? 

THE WITNESS:  Over twenty-eight years. 

Q Have you ever heard, seen, or actually been 

present at a club when performer Lenny Bruce appeared? 

A  Twice. 

Q And did you see Bruce's entire performance on 

those two occasions? 

A  No, sir. 

Q Any reason why you didn't see the entire per-

formance? 

MR. LONDON:  Objection. 

JUDGE MURTAGH:  Sustained. 

Q Have you at my request read two typed transcripts 
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that I represented to you were performances of the defendant 

Lenny Bruce? 

A  I have. 

MR. KUH:  May I state for,the 

record that I refer to these copies of Exhibit 

4-A of the April 7, 1964, 10 p.m. performance, 

and 5-A the April 1, 10 p.m. performance. 

Q  Have you, Mr. Sylvester, an opinion concerning 

those two transcripts and concerning their artistic or lite-

rary merit? 

A .  hove. 

Q 
 Can you tell us what that opinion is? 

A  'I found these two transcripts incomprehensi-

ble. 

Q  And besides finding them incomprehensible, of 

any portion thereof did you have any further opinion - of any 

kind? 

MR. LONDON:  Objected to, your Honor. 

I think we have to limit the kind of opinion that this 

witness is going to testify'to. 

JUDGE MUNTAGH:  Objection overruled. 

MR. LONDON:  If your Honors please, 
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there is some evidence that this witness would be 

incompetent to testify to and which would also be 

improper for the Court to consider. 

If for example this witness thought the_ma. 

teriml mom Obscene, this is for the judgment of the 

Court, not the witness'. 

R. RUB:  Ilould differ with Mr. 

London's analysis. I heard an array of his witnesses 

claim that it was not obscene. 

JUDGE !OMAGH:  The objection is , over-

ruled. We will take it, and you may later make a 

motion to strike it out, to strike out the answer. 

Q  Lot me rephrase it. Of any portions of the 

transcript, other than finding them incomprehensible, did 

you have any other reaction of any kind in reading each of 

these two transcripts? 

MR. LONDON*  Objection. 

TSB COURT:  Objection overruled. 

A  Yes, I guess, surprise. 

Q  And can you tell the CoUrt the basis of that 

surprise? 

MR. LONDON:  Objection, your 
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Honor. 

JUDGE MURTAGHt  We will allow it. Objec-

tion overruled. 

A  I found some pretty strong language, I thought. 

Q  And what was the basis of that surprise which 

you said, the strong language? 

A  Yes. 

Q  Referring to that strong language and referring 

to your knowledge of our community, as someone who has been 

in the newspaper business for many years and has been a critic 

and columnist, was,the language that you call strong language, 

language that in your opinion would be repugnant to our 

American community? 

1R. LONDON:  Objection, your Honor. 

Again, this is a conclusion that the Court must reach. 

JUDGE MURTAGH:.  Objection overruled. 

A'  May I haVe that question again? 

Q  I will rephrase it. Referring to your own 

opinion, your own experience, and referring to the language 

that you call strong language, would you find that language 

language that would be repugnant to our American community 

as part of a night club or coffee houSe act? 
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MR. LONDON:  Excuse me. I want the 

record to note my objection, my continuing objec-

tion. 

JUDGE MURTAGH:  All right, objection 

overruled. 

A  Well, Mr. Ruh, as to a night club -- a night 

club or coffee house act, I don't know. I think that ma-

terial would be unsuitable for the average night club 

audience.el 

MR. NUM  I have no further ques- 

tions of this witness. 

CROSS - EXAMINATION 

BY MR, LONDON: 

Q You spoke, Mr. Sylvester, of strong language. 

I suppose you mean the words like, "fuck,' and "shit" and 

"tits," and the like? 

A  Yes, sir. 

Q Those are words that you use in your conversa-

tion, are they not? 

-A  Yes, sir, many of them, to an invited audience. 

Q And as a matter of fact you use that language 

in mixed company, with ladies present? 
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A  Not all, sir. 

Q Several of them? 

A  Several of them. 

Q Aa a matter of fact, you have used those words 

in condemning censorship, have you not? 

A  I have. 

Q Now, when you stated that you thought Mr. 

Bruce's act was unsuitable, you were giving us your opinion, 

were you not? 

A  Purely my opinion. 

Q And you are aware, are you not, that others 

have a very different opinion from your own? 

A  torn. 

Q Other reputable newspaper people? 

A  Yes, sir. 

Q .  And you have acknowledged, have you not, Mr. 

Sylvester, that your opinion may be contrary to the generally 

accepted view? 

A  Generally accepted?' I don't think I have 

acknowledged that. 

Q Well, with respect to qualified critics, is it 

possible your view is opposite to their general view of Mr. 
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Bruce's performances? 

MR. =Hz  I object to the ques- 

tions  In it possible that ..." I also object to 

the question that he is asking. He is asking the 

witness to delve into the minds of other critics who 

may or may not testify. 

JUDGE MURTAGH:  I will sustain the ob-

jection. 

Q I am not now speaking of unspoken criticisms 

or judgments. I am talking about reviews. You have read 

reviews, have you not? 

A  Yco, sir. 

Q And you have heard very favorable reviews of 

Mr. Bruce's performances? 

A  Yes, sir, I have. 

Q And they have been written by people whom you 

acknowledge to be qualified critics? 

A  Yes, sir. 

Q Have you made any study of community standards 

in general? 

A  No, sir. 

Q You are aware, are you not, that a cold printed 
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record of a performance is quite different from the perform-

ances as actually spoken on the stage? 

A  I am. 

Q  And frequently one does not speak gramatically 

and yet his moaning can be conveyed in verbal speech? 

A  Yes, sir. 

MR. LONDON:  If your Honors please, 

there is an exhibit introduced by the Prosecution, 

a statement that several witnesses had signed. I 

am sorry I don't have the list of the exhibits. 

MR. =Hs  I believe is in Number 

10. 

MR. LONDON:  Number 10. May I have 

that exhibit, please, for a moment? 

THE COURT:  Exhibit Number 10? 

Q  Now, let me read to you, Mr. Sylvester, the 

Prosecution's Exhibit 10 in evidence It is as follows: 

"Na the undersigned are agreed that the recent 

arrest of night club entertainer Lenny Bruce by the 

New York Police Department on a charge of Indecent' 

Performances constitutes a violation of civil liberties 

as guaranteed by the First and Fourteenth Amendments 
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"of the United States constitution." 

°Lenny Bruce is a popular and controversial 

performer in the field of social satire in the tradi-

tion of Swift, Rabelais, and Twain." 

"Although Bruce makes use of the vernacular 

4.e 
in his night club performances he does so within the 

context of his satirical intent and not to arouse the 

prurient interest of his listeners." 

"It in up to the audience to determine whit 

in offensive to them. It is not the function of the 

Police Department of New York or any other city to 

decide what an adult, private citizen may or may not 

hear. Whether we regard Bruce us a moral.spokesman 

or simply as an entertainer, we believe he should be 

aMbwed to perform free from censorship or harrasument." 

Is there any Part,of that statement that you 

would agree with? 

MR. RUH:  May it please the Court, 

I introduced that statement as showing bias,of wit-

masses who had signed that before hearing the tran-

scripts here at issue.:  

Unless Mr. London suggests that this gentleman 



18. Sylvester - For the People - Cross. 

signed that statement, I think that, basically, to 

ask a stranger, one for whom the district attorney 

has not indicated prejudice or bias as to any other 

person, calls for a legal opinion. / know of no 

basis for calling legal experts by either side in 

this case. 

I offered Mr. Sylvester as a witness; that 

does not make him a legal expert capable of giving 

us a legal opinion -- and I say this with due de- 

ference  as to whether or not the police should 

step in or not. I object to it. 

JUDGE MINTAGE:  I think the objection 

'should be autained. We feel that an expert witness 

can be confronted with the opinions of other autho-

rities if the authorities are produced and if the 

pertinent witness© concedes that they are authorities, 

as a matter of cross-examination. 

But here we have a statement not in evidence 

for the truth of the matter contained therein and not 

signed by people who are established to be authorities. 

MR. LONDON:  If your Honor please, this 

statement was offered in evidence without any names 
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names attached to it by the prosecution. 

It was acknowledged to be the statement of 

several persons who have testified here as expert 

witnesses. 

JUDGE MURTAGH:  The objection is sus-

tained. 

Q Do you know or are you familiar with the work 

of Jason Epstein editor of Random House? 

A  I know Mr. Epstein. I am not familiar with 

his work. 

Q Do you know him to be an editor of Random 

House and vice-president of Random House? 

A  I do. 

Q And in charge of the trade book division? 

A  Yes, air. 

Q And you recognise him as a person with know-

ledge of the world of books? 

A  Yes, sir. 

Q Now, I show you the Prosecution's Exhibit 10 

in evidence, 'the one that I just read, and ask you to read 

that. If I tell you that )lr. Epstein testified that that 

was indeed his opinion, assuming that to be true, will you 
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state now *whether or not you agree with any of the statements 

in that Exhibit 10? 

MR. EUEs  May it please the Court. 

I object on the basis before stated, and before ruled 

upont and / suggest this is precisely the came ques-

tion that the Court has already ruled on? 

JUDGE MURTAGH:  we think that it has 

been properly asked at this time. The objection is 

overruled. 

A  Mr. London, it is difficult for me to answer 

this for this reason: I will say I wish to agree immediately. 

Mr. Epstein is a brilliant man and fully qualified to have any 

opinion in the world of literature. I am not _familiar with 

Mr. Bruce's acts and that is why I must fail. to_ answer it. 

Q  Welt, will you read the whole statement, pleas*, 

and see if there is any part of it with which you agree. 

A  I mould agree that it is not the function of 

the police department of New York or any other city to decide 

what adult private citizens may or may not do.  

MR, RUH:  May I ask that answer 

be stricken. That is solely a legal conclusion, and 

whenI objected to this line' of questioning I pointed 

out there 
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out there is no question for legal expertisethere -- 

JUDGE MURTAGE:  This is a court sitting 

without a jury. I think we can allow the statement 

to stand. 

MR. RUE:  May I suggest to your 

Honors: that what should or should not be the law is 

properly considered in a legislative hearing but .not 

a judicial.proceeding. 

JUDGE CREEL:  Are you quite so certain? 

A lot of judges preaume to take over this field. 

MR. RUH:  If they have, I think 

they make a bad mistake. 

JUDOS HiMTAGlis  We will allow it. 

Q  Will you please read further and see if there 

are any other statements in the Prosecution's Exhibit 10 with 

which you agree? 

A  I just don't think I am qualified to agree or 

disagree with the rest of it. 

Q  And the reason for your answer is that you are 

not familiar with Bruce_s acts is that so? 

A  Yes, sir. ---- - 
JUDGE CREEL: Mr. Sylvester, may I 
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put a question to you during this pause? I would 

like your opinion, as an expert, as to whether there 

are other night club performers, entertainers, who 

make this same extensive and liberal use of the vul-

garity as does this defendant Lenny Bruce, in these 

two transcripts? Or is Lenny Bruce unique in his 

use of vulgarity such as in these two transcripts? 

THE WITNESS:  We have several, your 

Honor, very vulgar comedian° . I have not heard them 

use name of the words that are in the Bruce transcrips. 

JVIDGE CREEL:  They make the same exten-

sive use of Vulgar words? 

THE WITNESS:  Not the same extensive 

use, but extensive use. 

I believe you asked me if in my opinion Mr. 

Bruce is unique. 

JUDGE CREEL:  Yes. 

THE WITNESS:  Yes, i think he is unique. 

JUDGE NDRTAGH:  Any redirect? 

MR. Fes:  Oh, yes. 

Mr. Schwartz, do you have any cross? 

MR. SCHWARTZ:  No questions. 
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REDIRECT EXAMINATION EIXte_,,Aanit 
Q Mr. Sylvester, Mr. London asked if -- and he 

referred to the words shit, tits, and one or two others 

I am not sure which they were -- if you used those words in 

your vocabulary and if on occasion you used them when ladies 

are present. 

Let me ask you this, Mr. Sylvester, do you use 

the words, "mother-fucker,'cocksucker,"anducunt" with women 

who are strangers to you present? 

A  Never. 

Q Now, Mr. London had asked you aquestioni to 

which I refer. Rave you met Mr. London prior? 

A  .I know Mr. London for some yoars. 

Q Is ita fact you received a call from his office 

asking you if you would testify as an expert for the defend-

ant,in this case? 

A  Yes, I received  cp11 from his office. 

Q Now, you mentioned in answer to Mr. London's 

question that you had read revievs favorable to Bruce's pe 

formances. Do you know whether any of those reviews that 

you read dealt specifically with the two performances the 

transcripts of which were supplied to you? 

A  I must ask a question. Is this the performance 
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atithe Cafe Au Go Go? 

Q Ye. 

I didn't personally see any reviews of Mr. 

Bruce's performances there 

MR. KUH:  Thank you. 

Q Now, you mentioned in answer to Mr. London's--

Mr. London asked you and you answered that there could be 

quite a difference between a performance done live or a per-

formance in reading a transcript of it. You also mentioned 

that you had seen Bruce perform twice; is that correct? 

A  Yes, sir. 

Q On the basis of the two performances that you 

saw yourself, you mentioned you did not see them through to 

the end; is that correct? 

A  Thatis true, 

Q .  Was there a reason for not seeing them through 

to the end, having to do with what you personally saw and 

heard in the flesh? 

MR. LONDON:  Objected to. This was 

overruled before. 

JUDGE MURTAGH: We will sustain the ob-

jection. 
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MR, LONDON:  This was sustained 

before, 

JUDGE MURTAGH: WE will sustain the objection. 

The question can be rephrased, if you ask him what 

opinion you had. 

Q  Mr. London questioned you about seeing a 

live, actually witnessing a live performance of the enter-

tainer Lenny Bruce, did you have a reaction that resulted in 

your not seeing those performances through, to the end? 

MR. LONDON:  Objection, your Honor. I 

still think the witness' reaction upon another per-

formance is not in issue here. It is completely im-

material and irrelevant to the issues in this case. 

MR. RUH:  I would concede that, but I 

would suggest -- 

JUDGE MMRTAGH: Sustained. The two perform-

ances that you saw in part, were they similar to the 

two transcripts that you read? 

THE WITNESS:  Your Honor, I only saw part, 

about three minutes of each performance. 

Q  And on the basis of the three minutes of each 

performance that you saw, did you have some reaction as to 
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their content and as to their nature? 

MR. LONDON:  Objection. 

JUDGE MURTAGH: Sustained. 

Q  Mr. Sylvester, did you walk oUt* at each of 

the .two Bruce's performances that you saw and walked out 

in disgust? 

MR. LONDON:  Objection. 

JUDGE MURTAGH: Sustained. 

MR. NUE:  May I suggest Mr. London 

has opened the door when he asked this witness if 

there ins't a difference between seeing the perform-

ance and simply reading a transcript of,the perform-

enc.° . 

JUDGE MURTAGH:- We sustained the objection. 

Q  Let me ask you this: I showyou the Court's 

Exhibit, phototetats of which I equipped you with. Can you 

tell whether you can possibly imagine,' in your opinion as a 

critic, any way in which those performances may be delivered 

that would let them come out and that would result in their 

coming out other than being:filthy, disgusting, and incoherent? 

MR. LONDON:  Objection. , 

JUDGE HURTAGH: Objection overruled. 
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A  Well, they would be objectionable to me. 

Q No matter how they were performed? 

A  Yes, sir. 

O Thank you. Now, in Mr. London's questioning 

to you about Exhibit 10, which he tells us is the testimony 

of Jason Epstein, and which Jason Epstein signed, you said 

that you had no basis for agreeing or disagreeing because 

you were not familiar with Bruce's act; is that correct? 

A  That is right. 

O And were you referring to his act generally, 

or were you referring to these two performances? 

A  I was referring to his act generally. 

MR. HUH:  I have no further questions, 

your Honor. 

RE-CROSS EXAMINATION 

BY MR. LONDON: 

Q You stated a moment ago, Mr. Sylvester, that 

there were comedians who used some of this language extensively, 

and by that I mean these words, "fuck, shit, titW and the 

like. Now, can you give me the names of those performers? 

A  Jackie Cannon at the,Rat Fink Room carries 

vulgarity to quite an-extreme. 
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JUDGE CREEL:  I didn't get that. 

THE WITNESS:  He carries vulgarity to 

quite an extreme. 

JUDGE CREEL:  To the same extreme as these 

two transcripts? 

THE WITNESS:  No, sir. No, your Honor. 

A  • A groat comedian like Joe E. Lewis can come 

perilously close to vulgarity; so can Jacke Gleason. 

JUDGE NURTAGH: Do they publicly perform 

in the manner of Lenny Bruce? 

THE WITNESS:  Well, more publicly. 

Q Have you ever heard Dick Gregory use language 

of that kind? 

A  No, I have only heard Dick Gregory on political 

subjects. 

Q Have you heard Dean Martin? 

A  Yes, sir. 

Q Use the name language or at least some of it? 

A  Not to that extent, Mr. London. 

Q But he does use some of those words? 

A  He is vulgar, yes. 

Q In public performances? 
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A  Yes, sir. 

MR. LONDON:  That's all. 

JUDGE MURTAGH: Would you describe the 

language in these two transcripts as vulgar? 

THE WITNESS:  I would, your Honor. 

REDIRECT EXAMINATION 

BY MR. RUH: 

Q  Judge Murtagh asked you the question do they, 

these other comedians, publicly perform in the language of 

Lenny Bruce, and you answered "More publicly," to that ques-

tion. Do they use such to the same extreme that Lenny Bruce 

does, the words to which Mr. London has referred? 

MR. LONDON:  Objection to the form of 

the question. 

JUDGE MURTAGH: Objection overruled. 

MR. LONDON:  Your Honor, he used the word 

"extreme." I think this is an improper question, 

certainly. 

JUDGE MURTAGH: Objection overruled. 

A  They do not. 

MR. RUH:  I have no further questions. 

JUDGE MURTAGH: You may step down. 
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If your Honor please, may I apologize to the Court. 

I didn't realise, in my fondest dreams, that this 

witness would be disposed of so quickly. I have 

another witness that will be here at noon. I will 

call and see if I can accelerate this. 

Will your Honor declare a brief recess. 

JUDGE MURTAGH; Yes. Well, what is your 

wish, Mr. London? Shall we put it off until 12 

o'clock? 

MR. LONDON:  well, of course, this is 

the Court's prerrogative. If the Court wishes to 

put it over -- 

JUDGE MURTAGH: Suppose, Mr. Kuh, you find 

out when the witness will be here. We will wait 

until you find out, and then we will adjust -- 

MR. LONDON:  I don't think Mr. KUh ought 

to assume I am going to take quite the same time as 

he does on cross-examination. 

MR. KUM  I don't at all. I don 't 

think you will find my witnesses quite as vulnerable 

SS your own. 

30. 
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Judge, travelling time will take my witness 

thirty to thirty-five minutes to get here. I think 

we can make it about a quarter to twelve. 

JUDGE HURTAGH: All right, let us make it 

twelve o'clodk then. The Court will stand adjourned 

until twelve o'clock. 

[Whereupon a recess was declared until 12 o'clock] 

[Court reconvened at 12 o'clock] 

BRIDGE OFFICER: Lenny Bruce, and Ella and 

Howard Solomon. 

MR. RUH:  The People's next witness 

is the Reverend Dr. Daniel Potter. 

REV. DANIEL ,  POTTER, was called as 

a witness on behalf of the People, and after 

having first been duly sworn by the C ourt, 

testified as follows: 

BRIDGE OFFICER: Be seated, sir. In a loud 

and clear voice, what is your name, sir? 

THE WITNESS:  Reverend Doctor Daniel Potter. 

BRIDGE OFFICER: Your address? 

THE WITNESS,  1485 Dover Road,. Ocean Side, 
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New York. 

BRIDLE OFFICER: And with what church are you 

connected, sir? 

THE WITNESS:  I am ordained, Presbyterian 

Clergyman and Executive Director of the Protestant 

Council of the City of New York. 

DIRECT EXAMINATION 

BY MR. INIEs 

Q Reverend Potter, you mentioned as your employ-

ment that you are executive director of the Protestant Council 

of the city of New York. How long have you been executive 

director of that council? 

A  Since 1955. Prior to that I was associate 

executive secretary for throe years. 

Q And what is the Protestant Council? 

The Protestant Council of the City of New York 

is the official cooperative agency of the 1700 Protestant 

Churches in the metropolitan New York area. 

Q And besides serving as the executive director, 

are you the staff representative or staff member for one of 

the departments that makes up the council? 

A  Well, for three years I acted as a staff 
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executive for four of the departments of the council, one 

including the Department of Christian Social Relations. 

Q  And what is the Department of Christian Social 

Relations? 

A  That is the department that deals primarily 

with social, moral, and ethical matters facing the community, 

from the prospective of the Protestant denominations that 

make up the Protestant Council. 

Q  And an a staff member handling the work of 

that department, you dealt with other religious faiths, non-

Protestant religious faiths in the area of moral and ethical 

matters? 

A  Yes, in the archdioceses of the Roman Catholic 

Church, in the archdioceses of Brooklyn, and in the New York 

Board of Rabbis, each of which has similar structures in deal-

ing with the moral and ethical matters relating to the com-

munity as a whole. 

Q  Incidentally, in connection with the Department 

of Christian Social Relations, were either the Reverend Sidney 

Lehrner or Reverend Johnson members active in that department? 

A  No, neither one of them was the representative 

of their communities in this area of community relations. 
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They certainly were not the representatives in the Department 

of Christian Social Relations, which would be the logical 

place that the community would name them to represent their 

respective czos.tuautities. 

You mentioned that before becoming the executive 

director you served as associate director. Prior to that, 

can you tell us what work you had done? 

A  I was executive secretary of the council of 

churches in Adeloboro, Massachussetts, immediately before 

coming to New York City. Prior to that I was dean of the 

school of ecumenical administration for the Boston University 

School of Theology. 

Prior to that, for a five-year period, I was 

prison chaplain for the department of correction of Washington, 

D. C., and spent most of the time at the Lorden Reformatory in 

Lorden, Virginia. 

Q  Did that bring you into direct contact with 

the persons in the reformatory? 

A  We had 2400 inmates above eighteen years of 

age in the major reformatory, where we had a full-time ministry. 

0  And you served as chaplain for about five years 

there? 
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A  Yes, sir. 

Q Will you tell us what other work you have 

done? 

A  Prior to that I was director for the Council 

of Clinical Training of Divinity Students, for a period of 

about seven years. This placed me in a position of senior 

chaplain at Rochester Mental Hospital, the Bellevue Hospital 

in New York, ths.Pederal Detention Headquarters here in New 

York City, and the Greystone Mental Hospital in New Jersey. 

Prior to that I had three pastorates in.two 

separate communities, both in New Jersey. 

Q Do you still, with all your other duties, still 

'preach on Sunday in various churches? 

A  Approximately 44 sundayd I was in the pulpit 

in the Metropolitan area, and it runs about three or four 

Sundays of the year that I am not preaching in some church. 

Q With the exception of that you preach every 

Sunday? 

A  Yes. 

Q As executive director of the Protestant Council 

of your particular faith, among your routine duties, are 

there added to them additional duties. at the New York State 
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or New York City World's Fair and JFK Airport? 

A  The Council of Churches was the Council of 

Churches responsible for carrying the weight of the Protestant 

community at the New York City World's Fair, which took the 

form of building the Prot stant and Orthodox exhibit, which 
a day 

takes about eighteen hourJof involvement. 

At the same time we are -- the Protestant 

Council is  building a chapel at the J. F. KENNEDY Airport. 

That chapel is about a half to two-thirds completed. 

Q  And in your position, are you instrumental 

in both of those activities? 

A  Well, as executive secretary of the director 

of the Council there is no one on whom I can pass the buck. 

Q  Thank you. Can-you tell us something about 

your own personal background and education; where you were 

born, what schools you attended. 

A  I was born and raised in Omaha, and I attended, 

ALtwOskaloosa,.. ZOwai,:.the John Fletcher College; Brothers College 

at Drew University, in New Jersey, where I received my Bachelor's 

of Arts Degree, Drew Seminary, receiving the Bachelor of Divi-

nity Degree; dnd Post .Seminary work included training at 

Columbia University; Union seminary, Boston University School 
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of Theology; Virginia Theological Seminary/ and received my 

Doctorate from Wagner College, from Wagner, in Staten Island. 

That is an honorary degree. 

Q  So that at various times in your career, Rev. 

Potter, you lived for substantial periods of time in Nebraska, 

Iowa; Boston, Massachussetts, and New York City, and New 

Jersey, and the District of Columbia/ is that correct? 

A  That is correct. 

Q  And apart from what you told us about your 

duties, are you also active on the Mayor's Committee of 

Religious Leaders? 

A  Yea, the Mayor appointed three of us, originally, 

to represent the three major religious faiths/ and subsequently 

that committee has grown to include 150 clergy representing 

the Prostestant. Catholic, and Jewish Communities . 

I have been co-chairman in this committee. We 

have seven subcommittees dealing with various facets of the 

community moral values. 

Q  And What do you say community moral values --

is the community concerned with moral and ethical standards 

of the Now York City community? 

A  One of the major charges that the Mayor gave 

to this committee was to do whatever is possible to lift the 
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moral and ethical values of our community, because of the 

constant increase in juvenile delinquency and anormal and 

abnormal and asocial and antisocial behavior in the city. 

So this was sort of an original charge that rested 

heavily on the shoulders of this committee from the very 

beginning. 

Q  Reverend Potter. have you been honored in 

the interfaith movement in thin country? 

A  Yes, at several levels. In 1963 the Inter-

faith Movement presented me their national award for out-

standing community service. The Protestant organization, 

national organization, known as the St. George Association, 

also in 1963, gave me thek national award of the outstand-

ing Prostestant in America, and similar citations of thin 

kind. 

Q  Thank you, Reverend Potter. Have you also 

appeared on radio and television on various panels and dis-

cussions, discussing moral and ethical values? 

A  We have approximately 3008 broadcasts each 

year under the sponsorship of the Protestant Council, here 

An New York City/ and I have appeared perhaps on about five 

percent of these programs, on some approximately every week 
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to ten days I am on the air in one form or another speaking 

for the Protestant community. 

Q  I have here two transcripts, called Exhibits 

4A and 5A, and I state for the record that those are the 
of 

original/photostate of which I supplied to the Reverend 

Potter. Reverend Potter, did you read each of the two 

sheets of paper of the two transcripts that I supplied to 

you? 

-A  I did, and in just one moment I can verify 

whether this is the same one. Yes, from the first two 

paragraphs of these they appear to be the original of the 

transcripts that I did read. 

Q Did you hear played tapes of each of those 

two performances? 

A  Yes, I did. 

Q'  rave you an opinion as to the social value,. 

if any, of either or both of these Bruce's performances? 

A  In my judgment I feel that there is no posil-

tive social values, but there are negative social values 

in both of these programs. 

Q Can you explain just what you mean by that 

answer, Reverend Potter? 
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A  Wellp in these transcripts and in these two 1=qm= 

the constant use of both foul language, the offensive 'use 

of words and images would in my judgment cause oMbarrasament 

and certainly would be repugnant to, I would say, the average 

person in our community and would, if anything, incite and 

increase the feelings of hostility towards othersAn the com—

munity, such as various allusions, religious allusiona,are., 

made, as well as other kinds of allusions made throughout 

these program. 

Q  Are the words and the word pictures contained 

in these transcripts -- do they go beyond our contemporary 

limits in our community? 

a MUTDONDONt ,..4-11.:  Objected to. This 

witness has not been qualified to talk about commu-

nity standards. And this is one of the issues to be 

determined by the Court and not testified to by any 

'fitness. 

MR. XUUs  May it please the Court, I 

heard defense witnessestmay I suggest, at nausian, tea• 

tify to what they thought was the social importance 

and the social value which is in issue in this court. 

I further point out that in terms of qualifi- 
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cations, if Mr. London wishes a voir dire I certainly 

have no objection, but I have not heard any witness, 

in all the maks of this trial, who is qualified to 

talk about our contemporary community standards. This 

witness has bean so qualified. 

IBS COURT,  Objection overruled. 

MR. RURs  May the question be read back, 

please? 

(whereupon.  the Court Reporter read back the question) 

Q  Let me rephrase that, Referring to the two 

Lenny Bruce tranacripte that you read, do the words in those 

transcripts and the word pictures in those transcripts go 

beyond our Contemporary community limits? 

(!nr. London) DEVENBE COUNSEL:  Objection. 

TEE COURTi  Objection overruled. 

A  In my judgement, an near no I can ascertain from 

the various departments and committees carrying the responsi-

bility for this kind of judgement, within than framework of 

the Protestant Council. I would say, yea, this go very much 

beyond the contemporary community standards. In fact, in 

trying to imagine out of the various communities involvements 

that have been my privilege to have through the years,. I was 
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trying to picture some group to which this would not be 

offensive or would not be almost insulting; and in any of 

the communities in which I lived, certainly the church cam,-

munity, there in no question about it being offensive to 

that community and the parents-teachers associations and 

social agog that generally present the cross current of 

our community. It would be very offensive. But I could 

not even imagine a home in which I have ever been that this 

kind of program would not be extremely eMbarrassing to the 

persona in that home and family. 

I tried to picture this in the reformatory, 

and I cannot imagine a single one of the dormitories in the 

reformatory in tihich,a program of this type would not be of-

fensive and would In run out by the persons in the community 

who for the most part are considered not able to make social 

adjustments and therefore have to be incarcerated. 

There is only one community I can think of 

where this would be acceptable, and that would be in the 

back wards of the Rochester State Hospital, in the mental 

hospital, there persona for the most part go gat on stumps 

and speak in this kind of random, irrational way and primarily 

employing filthy and vulgar words and playing on them for 
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the sake of playing on them. This is tolerated. Some of 

the patients, even in the mental hospitals are offended by 

this/ but for the most part, since the patients are recog.. 

nixed as note being well, the guards do not throw them out. 

They let them babble on. But this is about the only place, 

to my knowledge, in term of my contacts with any community,. 

that I would feel that this could be acceptable/ and, 

certainly, for the normal community standards this would be 

very offensive. 

HR. LONDON:  I move to strike out the 

part Of the witnesses testimony to what may be ac-

ceptable in the mental hospital. 

THE COURT:  We will strike that out. 

XR. NDH:  If it please the Court, I 

did hear a defense expert witness testify to parti-

cular communitites that persons in the theater would 

use such language: and I think it is quite appropriate. 

This witness was asked the question. There was no 

objection to the question. 

MR. LONDON:  There was an objection. 

MR. ICUH:  If there was the Court over- 

ruled it. The witness gave a complete answer. I 
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think at the very least it should be taken for what-

the Court may feel it is worth. 

:Gums MURTAGH  All right, we will take it. 

We will.reverse the ruling and take it for whatever 

value it has. We are generally interested in the 

community standards, within that framework we will 

take it. 
• 

CROSS a.. EXAMINATION 

BY MR. LONDOWs 

Q Mr. Potter, when is the last time you went to 

a nightclub? 

A  About six months ago. 

Q And before then? 

Well I am not certain, but I have been to 

night clubs within the last four or five years perhaps to 

a dosen or so. 

Q The last time, whom did you see perform? 

don't recall the name. It was the HAWAIIAN 

CLUB at the LEKINGTOU HOTEL' and I am not certain of.the 

artiste name Vito performed. 

Q.  you are aware that the HAWAIIAN BOOM is not 

considered a; _nightclub? -Aie you agar® of that?' 
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RUH:  If your Honor pleases, I 

don't know who :considers it. Iothink the question 

is improper. 

JUDGE MURTAGH: .The Court is well acquainted 

with what the Hawaiian ROOM is. I don't think we 

need to get into a matter of semantics. 

Q You Say you are not aware of the time when 

prior to six months ago you were in a nightclub? 

A  Moo  I am not positive of the dates. 

Q The otherrightclubs you attended, were they 

like the Hawaiian Room? 

A  Yes, similar to that. 

Q Did you ever hear a Dean Martin performance? 

A  Yes. 

Q Did you ever hear a Dick Gregory'performance? 

A  o, not to my knowledge. I may have, without 

being aware Who he.was. 

Q Of course, you did not hear Dean Martin use 

any of the words you found offensivein Mr. Bruce's tran-

script?. 

A  Not to my memory. 

Q Is it possible that he did? 
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A  It is possible he used some of the words that 

are in the scripts but not the -- 

O _May I ask you -- 

MR.:  I object to his interrupting 

the answer. I would like to have his answer continued. 

MR. LONDON:  I was not aware that I was 

interrupting. 

Q  Will you continue with your answer? 

A  Well, I said, in terms of the: overall impres-

sion that this gives, there is in my judgment no comparison 

between these two, at least the part that I heard. 

Q There was in your mind a different impression? 

A  No comparison between the two. If they used 

assorted words here and there, that may well have happened: 

but the overwhelming contents here of using filthy expres-

sions and playing with them and running them back and forth 

in various manners, the way it was done here, I certainly. 

would have gotten up and walked out. 

Q And your objection is to the frequency of the 

use of the word .-not. to the use of the words? 

A  'o the overall impression that this gives. It 

is very, very offensive. 
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Have you made a particular-study of 
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had the kind of incoherence present here. 

Q Will yoU answer the question? 

A  I can't recall. 

O , You cannot recall a singla one that did? 

A  HO, Or that didn't..  

O Do you knovcthe Reverend Sidney Lehrner?(Phonetic) 

A  Yes. I do. 

Q And in what capacity do iyoulauvw him? 

A(  i„Well, he vas an assistant minister in one Of' the 

Chtirheis sin the City ofinew York. 
1  1 

Q And do you know the Reverend Forrest Johnson? 

A  I know of him. I ddh't'kaow him personally. 

 

.  ,,.. 
He'is t minister of a small church in the Bronx. 

 

!  ' I 

 

,  Certainly. reputable men of the cloth, arglthey 
i 

not?! .  --1  

)f . 

X atininto, in the capacity 

I an not prepared to say One way or 

I 

the other. 

contemporary 

Mill you 
- 

041  M. =lit 

swer the question? 

7C object to the interrap I  1 
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MR. LONDON:  The question may be answered 

by yes or no or no answer. 

JUDGE MURTAGH: I don't think it limits it-

self to a satisfactory yes or no answer. 

1R. LONDON:  If the Court please, Mr. Ruh 

can examine Mr. Potter on redirect. This is a simple 

question. Has he made a study? 

JUDGE MURTAGH: The Court will allow the 

witness liberty in answering the question. Answer 

the question. 

Q  Can you answer the question, yes or no? 

A  Yes. And the answer can be yes, and I can ex-

pound on it. 

Q  Will you tell us what study you did and what 

study was conducted? 

A  An co-chairman of the committee of religious 

leaders appointed by the mayor, we have had projects of 

studying community standards from the point of view of 

newspapers, pictures, magazines, literature, books and publica-

tions. and each of these subcommittees working under the direr-

tion of the entire committee made exhaustive studies. 

We appeared before the newspaper officials with 
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material from the press. We have appeared before the motion 

picture industry and had their executives come from Hollywold 

and meet with us on at least four different occasions. We 

have had meetings with reference to the magazines and publica-

tions and appeared before some of the publications made by 

the post office department, and have actually been involved 

in hearings pertaining to same. 

I would say that of the clergy involved in 

the city, the Protestant Council Department of Christian 

Social Relations has been as much involved in this area, 

meaning me personally, as any other organization I know of in 

the City of New York. 

Q  Let us consider your study of the publications. 

Did you in your study of the publications come across a publi-

cation or come across a book called Tropic of Cancer? 

A  Yes, we did. 

Q  And did you reach any judgment with respect to 

that book? 

A  This book did have a plot to it, did have a 

sequence. There are many offensive things within it, but it 

did have a cohesive order to it; and, therefore, it is not 

in the category of a program similar to this. 
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Q So you did not consider it obscene? 

A  We considered elements in it obscene. 

Q What was the plot and the unity of Tropic of 

Cancer? 

A  Well, Z am not prepared now to review this. 

Q You said you found elements of unity of plot? 

A  This was the conclusion of the committee which 

worked' with this, and we had this representation before it. 

Q So your answer is based on the conclusion of 

the committee? 

A  And my own involvement too, but at this point, 

that was at least three years ago, and I forget this stuff 

as quickly as Y can. 

Q Because you found it offensive? 

A  Many elements within it offensive. 

Q Bow, I take.it, as I understood your testi-

mony, that the use of such words as ° fuck°  would not .be 

offensive in the proper context, but repeated use of it 

would be? 

A  Y did not use that word, sir. And I don't 

normally use it. and I don't think it is a normal word used 

in most settings in our society. 



52. Potter People Cross 

Q The words is used quite frequently in Tropic 

of Cancer, is it not? 

A  Yee, it is, an I recall. 

Q And it is used in other poiblications, in it 

not? 

A  I am not certain in how many, but I have aeon 

it in other publications. 

It is circulated widely and sold within this 

area, certainly? in the City of Now York? Is that true? 

A  This is your statement. 

Q I am asking you whether or not it is true. 

A  I am not qualified to say how widely that is 

distributed in publications. 

Q .You. stated before that you had made and you 

were connected with a group that made a study of community 

standards? 

.A  Yes, sir. 

Q And included in that study were the publications 

that are disseminated and sold in this area? 

A  Right. 

Q Now, I ask you, as an expert in this area, is 

it not true that many books :use the word "fuck" with 
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considerable frequency? 

A  I would say some. I think our question revolves 

about what is meant bynmany,* and how extensive this is and 

whether this is representative of a large body of publications. 

I would say it is not. It is representative of a minority 

kind of publication that does hit the newstando, and much of 

which we have objected to from the point of view of normal 

community standards. And this is one of the words that ob-

viously is a suggestive word, and in the judgment of our 

committee this kind of word is not used generally in the 

average family, in the average group in our community. 

Q Now, would your same objection be made to the 

word "fornicate"? 

A  Yes. 

Q You would make that same objection? 

A  Yes. 

Q And you would make that same objection to the 

words "sexual intercourse"? 

Yes, "sexual intercourse is not used -- each 

of these are in varying degrees, I will admit. In other 

words, the use of the word **sexual intercourse," or the use 

of that expression relating to cohabitation between sexes is 
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used in medical terms. It is descriptive in terms of des-

cribing relationships on a Level of treatment and servicing, 

counseling. The other word would not be used in those set• 

tinge. 

O So that the words "sexual intercourse" is 

permissible in a medical context or scientific context but 

not in a social one? 

A  And it is not acceptable in the social one, 

the word that.  you used. 

Q And the word "cohabitation," is this anac-

ceptable word? 

A  More so than either of the other two words. 

O Is there any difference in the image conveyed 

by the word "cohabitation" and the word "fuck"? 

A  I would say, yes. 

Q There is a difference in image? 

A  Yes, sir. 

Q Can you tell us what the difference is? 

A  Well, the latter word that you used is used 

in a vulgar suggestive context, as contrasted to both of the 

other wordtlf, 

Q I asked you whether there was a difference in 
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image, not a question of context or use. Is there a dif- 
the 

forenqe in/image conveyed by the two words, cohabitation 

and fuck? 

A  I thought that was what I answered. 

Q I am afraid, sir, you did not. 

Z. RUH:  Well, I am afraid Nr.' 

London is arguing with the witness. I ask that 

ho desist. 

MR. LONDON:  I am not. 

JUDGE =TAM:  I think you are. I 

suggest that you ask another question. 

Q Nov, forgetting for a moment the context in 

which the words are used or the nature of the person who 

uses them, is there any difference in meaning between those 

two words? 

I see you hesitate in answering. 

Do they not mean or refer to sexual inter-- 

course? 

A  They both refer to sexual intercourse. This 

is true. 

Q And to the same kind of sexual intercourse? 

A  I am not certain that I know what your ques- 
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-tion means. 

Q But you consider one of the words referring 

to sexual intercourse more palatable, more acceptable than ,  

the other one? 

A  Yea, this is true. 

Q And the one word to you has a vulgar con-

notation, the word fuck? 

A  Yes. 

Q And the other word does not necessarily have 

such a vulgar connotation? 

A  Yea. 

Q Ylou used the word cohabitation quite fre-

quently a moment ago, and you would use it, would you not, 

even'in mixed company? 

A  There would have to be a proper setting for 

the use of the word. It would not be used just for the sake 

of the word. It would not be used to play it from the con-

text -- or in a context that would be lending toward vulgarity 

or humor concerning the same. 

I could see it very improperly being used and 

embarrassing in many family situations. 

Q Did you see the play, ° Blues for Mr. Charlie"? 
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A  Bo, I didn't. 

Q Are you aware that in that play the words 

fuck and shit and pother-fucker are used? 

A  No. . 

Q Have you read the book, "One Hundred Dollar 

Misunderstanding"? 

A  No. 

Q Are you aware of the nature of the book? 

A  BO. 

Q Have you road the book, Lady Chatterley's 

Lover"? 

A  Yes. 

Q You axe aware of -- that the word fuck is 

used quite frequently in that book? 

A  Yes. 

Q And it is offensive to you even in that con- 
. 

tart? 

A  Yes. 

Q And Let us take James Joyce's Ulysses, do 

you know that the word fuck is used there quite frequently? 

A  I have not read that book, but I know a little 

bite about it. 
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Q  And it is the use of that word and other 

words that Mt. Bruce uses that would be offensiVe to you 

as in a bobk like Jame Joyce's Ulinses? 

A  It depends on the content, again; but the 

word tiould tend to be offensive. 

40  In reading Exhibitn 4-A and 5-A you came 

across a portion in both relating to Saint Paul's making a 

certain boast about his willingness to make sacrifices for 

the Zest? 

A  Yes.- 

Q  And did you understand that to deal with 

the Pauline Doctrine of giving up sexual relationship, or 

celibacy? 

A  That was his description; no question about 

that. 

You understood that? 

A  And him playing humor around thin, yes. 

110w# is it a fact, in it not, that there has 

been considerable discussion by religious leaders of the 

Pauline Document Doctrine and celibacy? 

A  Certainly not within the last 50 years therm 

has been much discussion on thin. 
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Q Prior to fifty years? 

A  There wan a time when there was discussion 

about thin. In fact, the whole question of-celibaty_does 

relate to a large manure to Paul. 

Q An a matter of fact, Paul was really the 

firnt one to have emphasized that celibacy was a virtue. 

A  I think Christ was the first to demonstrate 

it. 

didn't say demonstrate it; I said to have 

enunciated the doctrine. 

A  I could not even, as an authority on theology, 

say that he wan the. Picot. 

Q You are not able to recall now in the new 

testament or in the old testament any prior to Paul's, about 

celibacy? 

A  That would not mean -- X would say that he 

wan the founder of it, by any mann. 

Q Are you able to recall any statement in the 

Bible prior to Paul's? 

A  That what? 

Q Indicating that celibacy was a virtue? 

A  Well, there are interpretations, but I think 
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this is irrelevant. There are interpretations of other 

persons, before Paul. 

Q Can you recall a single one, a single state-. 

ment that is capable of that interpretation? 

A  Well, there are many references going back 

as for as Lot in the old testament on celibacy. 

On celibacy? 

A  foregoing one's wife. 

Q Under particular circumstances? 

A  Under particular circumstances. 

Q Not celibacy in general? 

A  I am not prepared to say that there are 

none.  

Q No, 1 didn't ask you that there are none or 

there are any. S asked you whether you recall any. 

A  I thihk I could if we spent time enough. 

Q But at the moment you are not able to recall? 

A  No. 

Q Are you also  1 think one of the words that 

you indicate or indicated was offensive was the word shit? 

A  S didn't say that. 

well, now. do you or do you not feel that it 

is offensive, an offensive word? 
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A  I think that in the context here/is offensive. 

Q There are other context in which it is not? 

A  I can't think of a context in which it is 

Stet. 

Q So that at the moment youare not prepared to 

indicate that it is an acceptable word in any context? 

A  Excepting in a mental hospital context, 

perhaps. 

Q You are aware of the sermons of Martin Luther? 

A  Yes, I have read many of them. 

Q You are aware that he not only uses the word 

shit but makes many :anal references in his sermon? 

A  I am not aware that he did. 

Q And you have read martin Luther's sermons? 

A  Well, I read many of his sermons. I have not 

read all of his sermons. 

Q Unexpurgated? 

A  Yea. 

And they were unexpurgated and you never 

came across the word L3Mt or any anal reference? 

A  Anal reference, but not that I recall the use 

of the other word. In fact, he spoke in german. 



62.  Potter People - Crow: 

O He what? 

A  I think ha spoke in German, if I recall, so 

that this word would not be used. 

Q Dv you know the origin of the word shit? 

A  I am not sure that I do. 

Q Do you know that -- Do you know the Germanic 

word for it? 

A  No. I am certain it is not spelled that 

If I were to tell you that the word chit in 

German is something like shuts (phonetic) which is transla-

table into no other word -- 

NR. HUH:  If your Honor pleases, 

if )1r. London wishes to testify, I would be willing 

to let him testify. 

MR. LONDON:  I withdraw the question. 

JUDGE NURTAGH:  Ha withdraws his ques- 

tion. 

Q  You indicated that in your opinion there is 

no social value whatever to any part of the exhibits 4-A and 

5 --A? 

A  Tee. 
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0 •  And this is your opinion? 
A  That is my opinion. 
Q You are not stating this as a certainty, 

just no a matter of doctrine? 

A  I am opeaking hero from the point of view 
of my opinion, 

O If I were to tell you that both Reverend 
Sidney Lehner and Vorrest Johnson testified that there is 
a greatdral end social value in both of those transcripts, 

would you Pay that those man are unequivocally mistaken or 

that you disagree with them? 

A  So, Itnuld say that if theee man had these 

kinds of qualifications 1 as sure their denominations would 

have named one or bath of them to repreoent their denomina-

tiono in the interNsdsnominational functions, but Lance neither 

one of them have been named, Itonld not lean heavily upon 

their evaluation at all. 

O 1 cm not asking you whether you respect their 

determinations, that was not the question. 

MR. Es  That was the question. 

Mr. London io arguing with the witness, and 1 object 

to the question. 
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=GB HUMOR:  We will allow it. 

Halt. LONDON:  Mr. Reporter, will you 

road the question prior to the last? 

[Whereupon the Court Reporter complied with request] 

MR. RUM  I submit the with: me' 

anew' is completely reeponnive to that question. 

JUDGB =TAGS'  Objection overruled. 

Will you answer the question, please? 

A  Utet I amid before, 1 will try to say it 

differentlyr that when looking for responsible spokesmen 

in thin area, from the point of vim/ of the Protestant Council, 

we turn to the bishop of New York City for the Episcopal 

Church, and he name the clergy to represent the Protestant 

ChurCh to smelt in this area. 

WV00 my knowledge, this Episcopalian has 

never been named a spokesman, and I weuld not accept his 

Opinion, not having the basking of his donominetion. We turn 

to the oacutive leader of that community to name the persona 

that aro cematetent to speak in this area, and thea* man have. 

never been loomed to rear for the community. 

This simply is saying that I would turn for 

respect in judgment to the persona mho have this kind of role 
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to play, rather than to a clergyman that has no such statue. 

Q Would your answer be the name if I did not 

take a religioun person who in a religious loader but a li-

terary critic? 

A  Xf I were dealing with literary critics I 

would proceed in the name line. You were talking but the 

qualifications of a clergyman. 3 deal in thissrea of th© 

community, and me have a procedure by which we ascertain the 

voice of the respective communities. 

Q Aro you familiar with the name and the works 

of Renneth Cannon? 

A  No, sir. 

Q You never heard his name before? 

A  I have hoard his name, but I am not in any 

sense competent to judge bin -- 

Q Are you familiar with Richard Gilman of 

Meweweek? 

A  I knaw this name much better, and I have read 

some articles by him. 

Q If / wore to tell you that Richard Gilman has 

decor/bed Mr Druce's performances, the two that you were 

referring to.an torte of literary merit and as works of genuine 
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social entire? Mtuld you say that his opinion is erroneous? 

MR. RUM  If your Honor plea©®®, 

I object to this method of arguing with an expert 

witn000. I further object to that, unloco Mr. Gilman's 

testimony in total is put before this witneos, includ-

ing the fact, as I recollect, that Mr. Gilman could 

find no beginning, no end, and no middle structure to 

the Bruce's performances. I suggeot that you to put 

a partial artistic criticism is improper. 

JUDGE MVXTAGRs  I think we must sustain 

it on the Latter grounds that if we bad a text by 

Mm. or if we had an actual specific teotimonnou 

could ask the witness whether the specific statemento 

may change bin opinions but, otherwise, no. 

UR. LOUDOUs  If your Honor pleases, I 

thiskyou:will agree that I fairly summarized Mr. 

Gilman'a testimony. 

Q  Aro you familiar with the term Kaleidoscopic 

unit? 
A  I have hoard this 'cord, but I can not certain 

what it means. 

Q  Do you know Rheinhold ebor (phonetic)? 
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A  Yee, I know Who ha is. 

Q  Will you tell us who he is? 

A  Well, hatas former minister, for a ties, of 

Riverside Church. He was a professor at the union seminary. 

Eo is now retired. 

0  Do you regard hie as a spokesman for religious 

leaders? 

A  Uo, he has never been selected to represent 

his amity, although he has been a writer and he has been 
an instructor, and he has a reassonabl©, or high reputation 

in the Commeraity. 

So that you would accept his opinion, or 

reject it? 

A  If ho stated an opinion, that would be dif-

ferent from the general concensue of the protestant community, 

as X know it. I would want to take to him to find out exactly 

What he mom= by his statement. 

to there a general concensue in the Protestant 

community with respect to Lanny Bruce himself? 

A  ha a person? 

o  His performances. I am speaking of his pal:-

formances. 
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A  In the context of those two? 

Q EC, no, I cm asking whether there in a con-6 

consos'Of opinion, about Lenny Bruce's performancee. 

A  I don't think I can answer the question* 

because I am not quite certain an to the limitation as to 

a pars= or a performance. Thane two performances, an on 

Altostrati=  can toll you the concennun of Pretettant 

opinion concerning thin. 

Q  Too mean this in a statement of the Protestant 

Counail, or are you making a statement? 

A  I cm making the statement of my department. 

Q I ask you,' .ism there a statement by the 

Protestant Council or any other Protestant group with respect 

to Lenny Bruce's performances? 

A  NO, there is not. 

Q If I told you that Rheinhold for (phonetic) 

made the following statement, or ascribed to it, "Lonny Bruce 

in a popular and controvernial perform= in the fiutld of 

social satire in the tradition of Swift, Rabelais, and Twain," 

would you say ho was entirely mistaken? 

MR. MUM  I will note my dbjection 

to that gumption. 
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JUDGE NURTAGH:  Wait one momont, I 

think we have to sustain the objection, unlearnt you 

have some way of producing the witness. 

MR. LONDON:  I think we have a way 

of producing his signature to that statement, and 

if your Honor wishes to accept it subject to our 

producing that signature 411.ela 

JUDGE =TAGS:  It is a good practice to 

bring a textbook. 

HR. RUH:  If Mr. London winheo to 

go into an inner view on this, in which it will be 

goes into fully, I will, withdraw my statement. But 

I wish a statement from him. 

MR. LONDON:  I don° t quite under:Ann& 

HR. RUH:  If Mr. London wisher to 

know fully Mr. Nobar'a (phonetic) views, I will with-

draw my objection. 

Mn, RUM: '  I happen to have a lette- 

from Blzoinbold Uebor, which I at thin point intro-

duos in evidence. 

Mn. LONDON:  I assume this is ne: the 

proper time to make an offer. 
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JUDOR MDRITAGR;  Is thin a statamapt by 

Reverend Ear? 

L. Imo:  I have a letter written 

by Frond /Arbor, over his own signature. 

MR. LORDON:  I am now conducting crops-

eultmination. This is the most inappropriate tine. 

TOM MURTAGIR:  It is not entire inappro-

priate, in that in essence you are producing statements 

made by a witneas with regard to this specific case, an 

distinguished from textbooks. You are clearly gettirg 

into the realm of hearsay. 

The exception that exists in New York for 

confronting an expert witnean with a textbook is a 

distinct and peculiar exception, as I understand the 

!law York Law/ and we will conform with it. But you are 

obviously opening the door to widespread hearsay, and 

I don't think you should do it. 

I think, frankly, both of these statements 

should be withdrawn at this time. 

MR, Loma:  I will withdraw the cues- 

titan. 
N. RUH*  At this point I will not. 
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withdraw. I would like to be heard. 

MR. LONDON:  If your Honor pleases, 

I am still eross-examining this witness. 

MR. Imo:  I appreciate that. 

MR. LONDON:  This is entirely iml,roper. 

MR. HUH:  On a voir dire on this 

question, in this area, concerning Rheinhold Nebor, 

I think this is the proper time. 

MR. LONDON:  There is no voir dire 

02 Ehninhold Nebor. This is utter nonsense. 
are 

NB. KUH:  It is. There/questions 

concerning this witness, concerning Rheinhold Nebor. 

JUDGE MURTAGH:  The question is withdrawn. 

MR. KUH:  Nay I ask at this point, 

since this is the second time the defense counsel 

has sought by indirection to suggest a view of a dis-

tinguished churchman, a distinguished theologian, 

Nebor. that I know that he does not for a fact e.xter- 

tain  and I have documentary proof thereof -- I think 

tuns record should not stand with a misleading and 

insulting assault on the integrity of a leading church-

man in it. And that I think this Court should allow 
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this exhibit not on the truth of whetheror not Bruce is 

obscene, but simply to clarify this record cc.ncerning the 

absurd use of the name Nebor by the defense. 

I would like to offer a letter from Rheinhold 

Nebor (phonetic) solely for that purpose, not on obsoLne or 

not obscene, not on guilt or innocence, but solely to clear 

the misuse of that churchman's name. 

I would like to offer it in evidence; and I 

say, as a member of the bar and as an officer of this Court, 

that that letter was produced by me after a telephone conver-

sation with Rheinhold }labor, whose telephone number I got from 

his son, who is personally known to me. 

And I say that letter is without doubt authentic, 

and I will vouch for it. 

JUDGE MURTACH:  Mr. Kuh is out of order, 

and the offer is not accepted. 

MR. LONDON:  Ha is out of order at the 

top of hie voice. 

JUDGE PHIPPS:  No, no, no. 

JUDGE CREEL:  Let's get on with it. 

JUDGE MURTAGH:  This is not the proper 

time, and his offer is rejected. Proceed. It is now 

five after one. If we are to continue for any length 

of time, I think we better recess for lunch. 

MR. KUH:  May we, if your Honor 
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pleases? I understand the witness has an appoint-

ment in Brooklyn. Hay we make it at least 2:15 or 

2:30? 

JUDGE 14URTAGH:  All right, 2:30. 

The ^hurt stands adjourned until 2:30 p.m. 

BRIDGE OFFICER:  Floss°  clear the court 

roof. 

(Whereupon the court recessed until 2:30 p.m.) 

(Trial resumed at 2:30 p.m. on this date) 

BRIDGE OFFICER:-  Remain seated. Case of 

People vs. Lenny Bruce, Howard Solomon, and Ella 

Sciomon. 

CROSS . EXAMINATION 

BY DEFENSE COUNSEL: 

(continued) 

Dr. Potter, did your committee on publications 

pass on ths3 bock Candy? 

A  No, it did not 

Q  Are you familiar with the book? 

A  Just in a general way, not specifically. I 

have never read it. 

The book "Fanny Hill," did you passim that 

book? 
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A  Yes. 

Did you find it objectionable? 

A  Yes, I found many portions of the book objec-

tionable; but it did have a plot and theme to it. 

• Q  Are you suggesting, sir, that the standard of 
whether or not a book is acceptable is whether or not it has 
a plot? 

A  I think I previously explained this is an im-
portant factor in that determination. That in itself i" not 

the sole factor. 
Q  Have you aver read the criticism of Bruce's 

Performances in the New York-Times or in the News statements? 
A  Ho, I have not. 

Q  Have you read the criticism of hisperfoimances 
in the Reporter? 

A  'No, sir. 
Q  Have you read the criticism of his performances 

in the San Francisco Chronicle or the St. Louis Post Dispatch? 
MR. KUH:  If your Honor pleases, this 

is trying to seek by indirection that which Mr. London 
was unable to do by direction; and that is that in fact 
there were certain critiques of Mr. Bruce's performances. 

MR. LONDON:  That is already before the 
Court. 

MR. KUH:  I think any -- 
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JUDGE MURTAGH:  In there an objection? 

MR. KUR:  I object. 

JUDGE MURTAGH:  It has to be sustained, 

on the grounds that there is no clear indication to 

what the criticisms are related. We have two per-

formances hero. 

MR. LONDON:  All I want to know is 

this witness' background. 

JUDGE MURTAGH:  There are two specific 

performances. Now, Mr. Bruce may be a saint in a 

thousand performances and be in trouble with reF)eet 

to these two. We are only concerned with these two. 

MR. LONDON:  Your Honor, I think we had 

at least four witnesses who testified that Bruce's 

performances on prior occasions were very similar to 

these two performances. 

JUDGE MURTAGH:  On some prior occasions, 

but the Court does not know how often this man per-

formed. 

MR. LONDON:  And the writer of at least 

one of these articles 

JUDGE MURTAGH:  I beg yourpardon? 

MR. LONDON:  I said the writer of at 

least one of these'articles. that I referred to indicated 

that the performances that he saw and wrote about were 
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similar to the perfarmances that are set out in 

Exhibits 4A and 5A. 
JUDGE MURTAGH:  The objection will be 

sustained. 
CROSS - EXAKIHATION 

B! MR. LONDON: 

(continued) 

Q  Are you familiar with the criticisms of Bruce's 
performances in the London Observer and Toronto Star? 

MR. KUH:  The same objection. 
JUDGE MURTAGH:  Sustained. 

Q  Are you familiar with the criticism of Bruce's 
performances in the Partisan Review? 

MR. KUH:  May it please the Court, 

the same objection.  I ask the Courtto instruct Mr, 
London to desist from trying to get this material by 
indirection. 

JUDGE MURTAGH:  The objection is sustained. 
MR. KUH:  And proceed along the 

line 
JUDGE MURTAGH:  We won't go along witn the 

request. The objection is sustained. 
Q  Are you familiar with any of the reviews of 

Bruce's performances that appear in periodicals or newspapers? 

A  NO, I have not read his reviews. 
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MR. LONDON: 

CROSS - EXAMINATION 

BY MR. SCHWARTZ: 

MR. SCHWARTZ: 

JUDGE MURTAGH: 

Thank you. 

May I inquire briefly? 

You may. 

Q  Reverend Potter, were you on either April 1 

or April 2 present at the Cafe Au Go Go for the performances 

which are in inquiry here? 

A  No, I was not present. 

Q  Sir, have you ever, at any time, seen Mr. 

Bruce perform? 

A  No, I have not seen him perform. 

Q  Outside of the testimony that you gave with 

respect to the two Tapes, have you ever heard Mr. truce per-

form? 

A  No, I have not. 

Q  Now, in answer to a question posed by Mr. Kuh 

you stated that you hadheard two tapes; is that correct? 

A  Yea, sir. 

Q  Will you tell when and where you heard the 

tapes? 

A  At the World's Fair, in my office. 

Q  And on what date was that, _sir? 

A  Within the last two weeks, last two or three 

weeks. 
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Q  During the time the trial was in progress; is 
that correct? 

A  Yea. 

MR. KUH:  He hasno way of knowing. 

.1 will state I was out to ace Reverend Potter, accord- 

ing to my notes, on July 16. 

Q  Reverend Potter, did you at thattime have a 

transcript similar to the one, 4A and 5A, which you referre6 

to in your testimony here? 

A  Yes, and had received the transcript before 

this and readthsm twice beforethe hearing. 

Q  And you compared then with the tape you 
heard? 

A  Yes. 
they 

Q  An/were transcripts of that tape as best as 

you can deterMine? 

A  Yes, they were transcripts reasonably accurate, 

but there were a few portions where the transcripts were not 

identical. 
Q  Reverend, may Z ask you this: Were you at this 

time specifically sent here by a particular group or as a rep-

resentative of a particular church group to testify with 
respect to the church group views of Mr. Bruce's performances, 

these two performances? 

A  Well, my position in the council is understood 
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by our board of directors to be available to the community 

and to report in the areas similar to this in behalf of the 
constituency, as best as I _understand the constituency. 

Q  Well, were you sent here by any particular 
perSon who is a superior to you in the church group and Who 

is familiar with Mr. Bruce's performances or who hadseen either 
of these transcripts to testify with regard to the church 

group's view as to the acceptability of these transcripts? 

A  well, I would have to send myself, because l 

am the executive director. I could have sant somebody else, 
but in my capacity as executive director I came myself. 

Q  Let me ask you this: Did you show either 

transcript to anyone within the church group and discuss with 

a group of people their views and acceptability? 

A  Yes, both transcripts were read by at least 

four other persons. 
Q  Let me ask you this, and I will have the story 

to an end. Reverend, can you concede in your ownmind of any 

circumstance under which any performance may entertain in a 
nightclub and use any of the words that Mr. Kuh or Mr. London 

mentioned to you and find them acceptable on our standards; 

can you? 
A  Well, I assume that in the two transcripts I 

read there were several thousands words used. So I assume 

that a large portion of them are English words. 
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Q  Perhaps I can define what I tslaid with just one 

example. Can you concede on a sit ration where a performer may 
take the stage in a nightclub and use the word "shit," and 

that you may find it acceptable usage, acceptable for your 
purposes and for the church's purposes? Could you concede of 

any suchsituation? 

A  This would be very rare. I am not presently 

able to imagine quite a situation where it would be con3idered 

non-offensive or somewhat humiliating and embarrassing to thn 

average person. 

Q  And yet you are aware of the fact, are you not, 

that this word is commonly used -- or are you aware that this 

word is commonly used both in nightclubs and in the live stage 

here in New York City? Are you aware of that? 

A  I would not bear witness for that or against 

that. 

Q  Reverend, am I correctly stating the position 

that youvould object in any event, or you do object to Mr. 

Bruce's use of the words that would constitute vulgarity; is 

that correct? 
MR. OH:  If your Honor pleases, I 

object to what the witness objects to. He is giving 

an opinion to these words being obscene and vulgar, 

and such a question may be proper; but whether he ob-
jects or I object or Mr. Schwartz objects has no 
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bearing. 

JUDGE MURTAGH: 

MR. SCHNARTZ: 

tions. 
MR. KUH: 

Sustained. 

I have no further ques- 

May it please the Court, 
before continuing with the examinationof this witness 

I should like to refer once again to the statement al-
legedly signed by Rheinhold labor (phonetic,) and :13 
should like to say this to the Court; thatRheinhold 

Nebor, as I indicated before lunch I may be a minute 

or two -- Mr. London, you may spare yourself the agony 

of standing. 
MR. LONDON:  Don't be so considerate of 

me. Just go on. 
MR. KUH:  Rheinhold Nebor is one of 

our leading churchmen. Mr. Rheinhold Nebor apparently 

has lent his name to an exhibit that is exhibit 10 in 

evidence. I suggest that when Mr. London through a 

witness, Hentoff, who as your Honors will recall was 

the plank of this case -- when he volunteered the name 

!labor your Honor struck it, or ordered it be stricken 

from the record. 

I suggest that when Mr. London confronts this 
witness, the Reverend Potter, with a position allegedly 

taken by Reverend Nebor, he does so by -- I assume, w* 



full knowledre that the Reverend Nebor has publicly, 

quite apart from the letter I have here, and which I 

am going to offer in evidence, has publicly, as quoted 

in the New York Times on June 14, the thy that that state-

ment of a large person or persons was publicized -- the 

New York Times says, and I quote, "Dr. Nebor, reaches 

by telephone at his summer home in Stockholm, Mass.--" 

He said he had signed the name after henr4 ng --" Now, 

in quotes, "I havenever seen Mr. Bruce or road an'thjng 

about him." Close quotes. So the renowned theologian 

said. So, I suggest, here, when Mr. London sugensts !x) 

this witness that Reverend Nebor knewwhnt he was signing 

when he signed it, I suggest a deceit is being practiced 

not only upon this witness but a wilful deceit is teing 

Practiced upon this Court; and more important, and I 

say this with respect to this Court, a wilful slander 

upon the name of one of our leading theologians now not 
and I say this 

in evidence in this case;/not on the question of whether 

Bruce is obscene or fit for a Ladies' Aid Society 

Luncheon, but solely in oreer that the defense double 

reference, two references to the Reverend Nebor may be 

seen in context, in order that the Reverend Nebor 's 

name  the gentleman 13 old. He is ill. He has been 

quite ill -- in order th:It his name may remain clear, 

if you will, on this record. 
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I think this Courtshould takiltefore it as 

a court exhibit, and I should like permission to read 

into evifjerce a letter that : have from the Reverend 

Nebor, which I know tobehis own letter, typed by him; 

and signed by him; and I respectfully ask, not on the 

question of guilt or innocence, riot on the question of 

standing, but simply because with full knowledge that 

the Reverend Nebor signed thin document without knowing 

whet it was. 

I am talking about Mr. London persisting and 
• 

trying to drag the Reverend Nehor's name into this, 

and in some fashion create an atmostphere of innocence 

by association and a false concept. I would like the 

Court's permission to make part of this court's record 

what Reverend Nebor actually had to say about the 

signing of his statement, whi,q1 is Exhibit 10 in evi- 

dence. 

MR. LONDON: 
 May I be heard? 

JUDGE MURTAGH: 
 You may. 

MR. LONDON: 
 If anybody has enigrated 

Rheinhold Nebor it is Mr. Kuh, in suggesting that he 

is senile; that he signs a statement and does not know 

what he signs. 

MR. KUH:  I have a letter here which 

will say what he says. 
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JUDGE MURTAGH:  Do you object to the 

introduction? 
MR. LONDON:  Well, I would like to 

add, if that is true, that that letter should not be 

received in evidence which is the writing of a senile 

man. 

MR. RUN:  I never said he is senile, 

and I don't suggest that for a minute. 

MR. LONDON:  That was certainly the 

suggestion of the statement. 

MR. KUH:  I donot suggest thstfor 

a moment. I suggest he is physically ill, and today 

he was in the hospital as of a day or two ago, and is 

now home again. The gentleman is physically ill. To 
suggest that he is senile is absurd and rather cruel, 

I think, Mr. London. 
JUDGE MURTAGH:  We will overrule -- we 

will sustain your objection to the receipt of the let-

ter. There is, at most, in the record, irukiendo, and 

this Court certainly can ignore innuendo; and they need 

no further ref,rence to Reverend Hebor, nor is there 

any reference to what his thought is in the case. 
REDIRECT EXAMINATION 

BY MR. KUH: 
Q  Do you recollect, Reverend Potter, Mr. London 



in his cross-examination reading a statement to you saying 

that it had been signed by Reverend Nebor and asking you 

whether you agreed or disagreed with certain portions of 

it? 
MR. LONDON:  Objection, your Honor. 

THE COURT:  Sustained. We sustained 

the objection. 

MR. KUH:  May it please the Court, 

I would like the same privilege that Mr. London has 

taken. Only, I will not misuse a document. He has 

read a document to this witness and has asked about 

it.  I would like to read another document that I 

know is an authentic document and get the witness' 

opinion of that. Now, over my objection he did read 

part of the document. And I think this Court, and if 
there should be appellate court, I think the press and 

'others who are watching, indeed those who are watching 

and are snickering should learn in fact a great man's 

beliefs, not on guilty or innocence, but simply because 

this court is a court not meant to defame but to tent 

guilt or innocence. 

And I should like the right to use this witness 

in the same fashion Mr. London has misused him. 

JUDGE MURTAGH:  Objection sustained.. 

Q  Reverend Potter, will you tell me whether you 
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agree or disagree with this statement, "But I should not 

have signed the petition at all, because I have no first-hand 
knowledge of Bruce's performance, and therefore--" 

JUDGE HURTAGH: 
MR. LONDON: 

the question be stricken. 
JUDGE MURTAGH: 

out. 

Mr. Kuh. 
Objecticn. I move that 

Sustained. Strike it 

MR. KUH:  May Y just make it clear, 
if your Honor pleases, that I ' ould like this as a 
court's exhibit for the limited purpose for whlch I 

expressed its use, and not on guilt or innocence; and 
I would like the privilege of letting Mr. London 
examine it and Mr. Schwartz examining it and then hand 
it up to the Court for the very limited purpose which 
I have stated. 

JUDGE MURTAGH:  We will allow counsel to 
examine it, and we will consider anyobjection to it. 
Yes, Mr. London? 

MR. LONDON:  I object to its being con-
sidered as an exhibit, your Honor. 

JUDGE HURTAGH:  Objection sustained. 

MR. KUH:  I have no further ques-

tions of this witness, your Honor. 

JUDGE MURTAGH:  All right, you may step 



down, unless there is any further cross-examination. 

MR. LONDON:  No further cross-examina-

tion. 

JUDGE MURTAGH:  All right, you may etep 

down. Thank you. 

MR. KUH:  May It please the Court, on 

August 9, when we recessed in this case M1111.0. 

JUDGE CREEL:  July 9. 

MR. KUH:  On July 9, when we recessed-- 

I am a little premature, your Honors. On July 9, when 

we recessed in this case, Mr. London, who is a lawyer 

of long years' standing and who know what a reversal 

amounts to and what withdrawing an opinion amounts to, 

made a statement to the Court, concerning something 

that I had studiously not alluded to; namely, a convic- 

tion of the defendant Bruce in Chicago, Illinois. 

That conviction has been affirmed unanimously 

by the appellate court in that case, and I have gone 

out of my way to see that no reference was made to 

that, for fear it may prejudice the defendant. 

Although the defendant in his own monologues 

has referred to his conviction and sentence in that 

Case  nonetheless, Mr. London chose to drop his 

bombshell at the close of July 9, and stated that the 

conviction was reversed. 
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I think that is an anpropriate part of the record in 
this case, and, again, I would ask it be made part of 

the court's exhibits, a letter that I sent late that 

afternoon, when I learned whwt in fact had happened. 
The letter is dated July 9. It was addressed to your 

Honors and Honorable John H. Murtagh, carbon copies 

to the two associate justices, Honorable Kenneth M. 

Phipps and J. Randall Creel, also carbon copies to 

Ephraim London and Allen Schwartz. 

In that letter the record is sot straight. In 

fact the Illinois conviction of the defendant Bruce 

still stands. The opinion, however, affirming that 

conviction by the Supreme Court, in a unanimous opinion, 

may I add, was withdrawn by the High Court in Illinois 

when they reconvened in the fall. 

The withdrawal of that opinion leave- the con-

viction in the lower court of the defendant Bruce still 

intact, where it will remain intact until, or unless 

- the high court acts on it and reverses it. I think that 

my letter spells this out, and it should be made part of 

the record of this court, and I so offer. 

JUDGE MURTACH:  Any objection? 

MR. LONDON:  If your Honor pleases, my 

statement to the court was that I had just learned from 

a representative of the United States Press -- UPI, 
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rather, who was in court, that the opinion had been reversed, 
when in.point of fact it had not. What had happened was that 

the court itself withdrew its opinion and said it would re-

consider the case and hand down an opinion again at a later 

time, indicating, of course, that the matter is under con-

sideration;• and whether or not the conviction will be af-

firmed is a matter of conjecture at this point. 
JUDGE MURTAGH:  All right, I think tile 

record is clear. Do you w ant the letter marked in 

evidence. If Mr. London has no objection we will 

mark it, otherwise we will not mark it. The record 

is clear enough, I think, without actually marking 

it. 

MR. KUH:  I think since it was a 

communication of mine with the Court, with the justices 

of the court and with defense counsel outside of the 

courtroom 
MR. LONDON:  The information is already 

on the record, and I see no  why it should be re- 

stated. 
JUDGE MURTAGH:  All right, the objection 

is sustained. 
MR. KUH:  The District Attorney's 

office, and certainly myself as an individual, has 

studiously tried to litigate this case here in this 



case, here in this courtroom, and not in the press, 

not in conversations with the press, not in manifestos 

released to the New York Times or otherpapers. I do 
believe, however, that in liget of the publicity that 
the defense or friends of the defense sought to give 
the utatements sigyied by certain persons, and in the 
light of my having this letter from Rheinhold Nebor, 
this should properly be released to the press. 

I will not do it ‘tithout the permission of the 
Court, since your Honors have not. perviitted it in evi-

dence for the very limited purposes it was offered. 
This case is on trial, and I will not submit it during 
the trial, but I think the man's name should be properly 
cleared. 

MR. LONDON:  If your Honor pleases, I 

made no release to the press. -1 had nothing to do with 
the securing of signatures to a petition nor with the 
release of the information relating to it. And no part 
of the defense had anything whatever to do with it. 

JUDGE MURTAGH:  All right, the Court will 
deem it inadvisable to be releasing the letter to the 

press. 
MR. KUH:  At this time. 

JUDGE MURTAGH:  Yen, sir. 

MR. KUH:  If your Honor pleases, I 
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now beg the indulgence of the Court. I have more 

witnesses. Unfortunately, I misjudged the time. 
They are unable to get here today. I promise the 

Court we will have a full day's work tomorrow, un-

less I am grossly surprised by extended cross-examina-
tion. 

JUDGE MURTACH: 
How many do you have? 

MR. KUH: 

What is the situation? 

I think my witnesses, 
judging by today's speed -- 7 have a little cross 

and ore witness, and quite a bit of another. I 

think I should be able to rest tomorrow. 

PR, LONDON:  As long as we can rest 
tomorrow, I won't have any objection. I would indi-
cate to the Court that I would have a strong objection 

of going beyond tomorrow, only because of the great 
financial and personal sacrifices of Mr. Bruce here, 

because I know he is subject to the Court's wishes; but 
I don't think we ought to penalize him in that respect 

any morethan is necessary. 
We certainly hope that t).is trial will be 

completed tomorrow. 
MR. KUH:  I would think, if your 

Honor pleases, that there may be some summations that 

each side has that may go on after tomorrow. But in 

91. 



92. 

terms. of witnesses, I think the People will be able 
to rent their cane tomorrow. • 

JUDO MURTAGII:  Vie may excuse the defend-
ant during any summations. 

NI. LONDON:  Thank you. 
JUDGE MURTAGI1:  All right, we will ad- 

journ then until ten o'clock tomorrow morning. 

The f oregoing is a true and correct 

transcript of minutes in this case. 

Alejan  Tonsalez, OW, 3/9/66 
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THE BRIDGEMAN: Docket A-4406 and 7, 

Lenny Bruce and Howard L. Solomon; charge, 

1140a Penal law, and A-4623 and 4, Ella 

Sclomon and Lenny Bruce. 

MR. LONDON: We'll be prepared to say in 

a moment whether we'll need Ptl. Lane. I 

think if we do need him, it will be about 

5 minutes today. 
MR. MC KUH: He's outside. 

MR. LONDON: Just a moment. 

JUDGE MURTAGH: May we continue. 

MR. LONDON: State for the record, no 

further need of holding Ptl. Lane. 

JUDGE MURTAGH: All right. Officer 

Lane is excused. 

MR. LONDON: If it please, unless Mr. 

Schwartz agrees to produce the three witnesse 

I think we'll have to ask the Court to try 

to compel their return tomorrow. 

JUDGE MURTAGH: How many witnesses? 

MR. LONDON: May end up being 25, de- 

pending on the number of people on that pay- 

roll, unless Mr. Schwartz is willing to 

produce them. 

JUDGE MURTAGH: All right; so be it now. 

Any other witnesses? 
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MR. LONDON: No, your Honor, we have 

no further witnesses. Maybe that we can 

produce our other witnesses after the State 

has begun its case in rebuttal. 

MP. MC KNH: No others. Kahn is not on 

vacation. 

MR. LONDON: Kahn may very well and 

probably will be needed in connection with 

the evidence we have discussed at the bench. 

JUDGE MURTAGH: Well, the evidence does 

not depend on that. 

MR. LONDON: It does, your Honor. We 

can't introduce that testimony without having 

the balance of it, because there was doubt 

in his mind, a question in his mind, and 

that would leave a question on the record. 

MR. SCHWARTZ: Your Honor, may I 

approach the bench a moment? 

I'd like the counsel for Cafe Go-Go to 

produce here in court the waitresses on the 

night of April 1st, March 31st-April let and 

7th, and the purpose is to show that the 

waitresses at the Cafe are all over the age 

of 21, but there is no evidence in the 

State's case that any waitress was under the 

age of 21; and, in f.Ict, I'll say again, I'm 



counsel for the Solomons, and not the cafe, 

and they're not defendants in this acticn. 

MR. MC KUH: I think Mr. Schwartz is 

slightly wrong. I think one of the People's 

witnesses did say that he thought that the 

waitress---one of the waitresses---looked 

to be younger. I forget how he phrased it. 

That's my recollection. 

JUDGE MURTAGH: The record will speak 

for itself. 

MR. LONDON: May I suggest that the 

People proceed with the rebuttal, and that 

we then introduce   

MR. MC KUH: We don't intend to proceed 

with anything until the defense rests. 

MR. LONDON: Then we would ask for an 

adjournment, a recess for the day. 

JUDGE MiRTAGH: Tomorrow? 

MR. LONDON: I would think so. We in-

tend to subpoena them tonight. 

JUDGE MURTAGH: What is the likelihood 

of them appearing tomorrow morning? That 

depends on the effectiveness of your subpoena 

MR. LONDON: Yes, your Honor. We will 

have somebody work on them. I think the 

--Ifte and addresses appear in the record 
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of the District Attorney---the record he has. 

MR. MC KUH: Any records we have, we're 

about to return back to Mr. Schwartz now, 

with the request that he have them available 

in court. 

MR. SCHWARTZ: Of course. 

MR. MC KUH: We're turning over to 

Mr. London something that appears to be a 

payroll record of Mr. Schwartz. 

Let the rocord-show that we're returning 

all the records formarly provided by Mr. 

Schwartz, dealing with the Cafe Oh-Go-Go, 

Inc. 

JUDGE NUFTAGH: All right, counsel, 

now apparently we're ready to adjourn for 

tho day. The Court's concern is about 

whether to adjourn to tomorrow or a subse-

quent date. Frankly, Ism hoping it can be 

disposed of---vacation a week ago last 

Monday. Now I hesitate to sot this base 

down for an adjourned date, if the witness 

can't appear here tomorrow. 
MR. LONDON: Well, perhaps in view of 

the fact that we have requested the Court to 
recess to tomorrow, it's beat to go over. 

JUDGE MURTAGH: It must go over to 
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July 27th. I take it there are going to be 

briefs on law and on the facts? 

MR. LONDON: Yes, your Honor. As. I 

understand it, we would be permitted to 

furnish briefs at least on the law. 

JUDGE rURTAGH: Well, I'd welcome them 

and any relevant data that you can give, :hat 

will enable us to properly decide the ulti-

mate facts. 

MR. SCHWAPTZ: May I have a word to 

say? Mr. Solomon made plans long before the 

trial, because he got a passport. He can't 

expect to be out of the country a few weeks. 

JUDGE-PHIPPS: Tco bad. 

MP. SCHWAP,TZ: Could your Honorput it 

over utomorrow? 

JUDGE MURTAGH: We're not likely to 

finish. 

JUDGE EHIPPS: It's possible by your 

own actions with reference to these witnesses, 

that's the only reason you can't have your 

cake and eat it, too. 

JUDGE MUFTAGH: If Mr. Solomon had 

produced those witnesnes first thing in the 

morning. 

MR. SCHYAPTZ: May I approach the 

bench, if your Honor, Please? 
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(Discussion off the Record) 

MR. LOiii:ON: The defendant, ?race, rests, 

your Honor. 

MR. Z>CH'::Al'TL: Tie defendants, Howard 

and Lila Solomon, rest. 

MR.  KUH: If your Eionor please, it's 

13 minutes to Li.. Mr. London says he could 

only be here tomorrow, and asked early today 

if we _could recess to tomorrow afternoon. 

OlsCassidn-,org the Record) 

JUDGE MURTAGH: July 28th. 

(THE ABOVE IS CERTIFIED TO BE A TRUE AND ACCURATE 

TRANSCRIPT OF THE MII:UTES IN THIS CASE.) 
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