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' THE COURT: People versus•Lenny Brune.,  

6,  MR. MARKS: Defendant is ready, your Honor. 

May.  we approach the 'bench?. 

THE COURT: All right. Come  up. here. 

A. MARKS: Well, we do not have to. I can addrest 

9  the Court. 

10.  THE COURT: All right„ 

11  
MR. MARKS: Defendant is present, your Honor. 

THE COURT: You say defendant is not present? 

18  MR. MARKS: Is. This is the defendant.. 

14.  
It is a late. hour. I do not know what are the 

ls  Court's intentions. 

18  THE COURT: Well, we quit at 5:00 o'clock.. 

17  MR. MARKS: I did have some preliminary motions to 

is  make to the Court. For dismissal. 

19  THE COURT: Do you want' to make them in chambers, 

20 then? , . 

  

21  
MR. MARKS: I think it would be better, since" the 

ury panel is here. _amommommmummmolOwl 
THE COURT: All right. We had,better do ,that;,.. 

(The .following proceedings' were held in' chambers. 

12,  

' a 

 

, 

THE COURTt .All right, what is:the motion? 

MR. MARKS: ,YOur Honor, firstiof-all - there was a 

4 
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motion made before Judge Dunn to dismiss on the grounds 

that. the defendant had been previoutly tried in Sin' 

Francisco, in which similar WOrds'were used. There was 

a police report submitted and a-transcript of the trial 

had up in San Francisco. 

The basis of the motion to dismiss was that- on.-

the legal grounds it would be a violation of .the First .  

Amendment, freedom of speech, to hold that a person could 

in one portion of the state be exonerated of guilt in the 

same circumstances where his act as a comedian embraces 

this particular situation, and then be brought down in a 

different portion of the state, be arrested again, and 

tried for substantially the same offense. It, in my 

opinion, renders an estoppel against the - 

THE COURT: Well, aren't you trying to be almost 

the category of double jeopardy there? 

MR. MARKS: Well, it is not jeopardy. It is what I 

would call an equitable estoppel on the People, and I have 

some authorities for that proposition. 

THE COURT: In a criminal case, though,.don't the 

wOrds have to be almost substantially the same? 

1.11t..1.14461.1 

exactly the., same.-:.  

ROS-SoutHonor, may I just state that' I have 

read the transcript and so far as the words are concerned, 

there are only two wordvthatthey have that werethe same. 

in two instances the words were 
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The rest of the words that we intend to prove„ this is by 

way of an offer of proof, were considerably different than 

those words, even conceding Mr. Marks' argument, and I 

think the argument that he is making goes to the theory of 

scienter. In other words, he has already been acquitted 

of using these words once; so it is unfair, he could not 

possibly have any knowledge of using them again. That it 

could not possibly be illegal since he was acquitted once 

before, albeit in another part of the state. 

But I will state this: That the words are 

substantially different, disregarding for the moment 

whether or not the community of San Francisco is the same 

as the community of Los Angeles. 

MR. MARRS: Well, this is not a question that there 

has not been obscenity. Obscenity is, of course, an 

elusive concept, anyway, and it has always been presumed. 

As far as collateral estoppel or res judicata 

applies to excessive criminal proceedings, it does, and, I 

can cite the case of People vs. Moore -- 

THE COURT: It does, providing that the facts are so 

sufficiently similar that there would not be any basis for 

subsequent adjudication of it. 

MR. HARKS: 1Well, the proposition is his Under the 

rule of Manual Enterprises v. Day, which my only citation 

`is 8 Law Ed. (2d) 639, and I have 

my brief 'case -- 
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• 

THE COURT: Was that a-Supreme Courtcase yOu mean?  

MR. MARKS: United States Supreme Court. 

They set forth in the First Amendment protections 

are involved. 

THE COURT: Yes. 

MR. MARKS: And that one of the requirements is that.  

there be knowledge, of course, that the matter itself was 

obscene. 

Now, we have gone through this once before, 

10  The two words that were used which were the same in these 

11  two instances are "mother-fucker" and "prick." They were 

12  used ,in - San FranciscoJn'his routine; and there is an 

acquittal, and they are used here in 4 routine and that 

is a portion of the words that are used. But as far as 

I am concerned, one word has no more or less significance 

than another., 

In other words, if the person has already gone 

before a jury of his peers to determine whether or not his 
act using specific words, which we can recognize are, let . 
us call, dirty, I do not say they are obscene, but let us 
say they are the vulgate,, vulgar words, and he uses them 

and he is acquitted, he then did. not have the necessary 
scienter, the ,knowing that the matter is-obscene, to , sustain 

13 

14 

15 

16 

17 

. , 18 

19 

20 

24  a conviction;, and the Prosecution must beestOpped!heFe 

sts  the circumstances are this similar. That is', he is a-

.night club comedian. He does this for his livelihood. 
• .  • 
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performs in San Francisco; he cameo down 

THE COURT: I think that you are going way too far,: 

because if that is the case, a person could have a couple 

words that he used that he, was acquitted on and then he 

could add as much as he wanted beyond that and there would 

not be any way of stopping him at all. I do not go 

along with you on that. 

MR. MARKS: Okay. Well, that is mainly the basis 

of that motion in general. 

.THE COURT: I think that goes too far, because, after 

• all, the variation of using the words, as •well as the 

variations of the using of words, may have a different 

meaning, don't you see, and intent and purpose. So I 

think that would be going too far. 

MR. MARKS: All right. 

The second basis for the motion to dismiss is 

that the defendant was denied aright to a speedy trial. 

I cite for that the case of Roast vs. Municipal Court. 

THE COURT: YoU just give me the facts of this case 

in there because I would not: 

MR. MARKS: The facts of this case are as follows: -- 
I have a 

the time 

original 

copy of the transcript of the pr?ceedings had at 

of. the last trial, and I 'Will submit it. The 

is with the Suprema-,Court., 
'THE COURT1L,  Yee. 

What did it go up to the Supreme Court on? 
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MR. MARKS: Well, to the Supreme Court on awrit 

;kr,  
take it. Atectuse!-", t 

MR. MARKS: Your Honor, we will submit that time. 

was'properly waived up to and including the daie of ,,the 

of habeas corpus on both of these positions thai I am 

here stressing to the Court. There was no hearing; they 

just denied it without hearing.  

THE COURT: Now, let us hear what it says here: 

.That on October 26, according to this leaf, rear cover, 

the defendant waived the reading of the complaint and 

the statement of his rights. Now, apparently .-- and the 

attorney was Seymour Lazar. He was appearing for you. 

MR. MARKS: Yes, sir. 

THE COURT: And they waived the reading of the 

complaint and the statement of rights. Not guilty plea. 

It was continued then to December 12, 1962, and bail was-- 

I cannot read Judge 

MR. ROSS:. Probableto stand.' 

THE COURT: Oh, yes. 'To stand,' and the letter was 

to be in there, and the only basis that it was continued 

to that date, apparently, was because a letter was supposed,* 

to be filed waiving time of trial and that was promised 

at that time. And apparently the defendant was not 

present at that time, and the only way we could know is 

to have Judge Dulin in here because that is the way , I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

ss 
29 
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THE 

MR. 

COURT: Well, up.  .to Decembe

ROSS: 28th, I think ° it gas.::' 

9 - 

8 

We then, prior to commencement of trial, filed 

a waiver, a signed waiver by the defendant stating that 

he had knowledge of the trial and consented that it might 

proceed.in his abtence. This was to conform to Penal-

.Code Section, I think it is, 1604. But I will give 

the Code Section in a Minute. 

Thereafter, we went to a jury and start 

selecting the jury during the date of December 28.: 

MR. MARKS: Up to December -- 

MR. ROSS: 28th,I think it was. 

MR. MARKS: I have January 2, 1963. 

MR.,ROSS: Oh, well. 

MR. MARKS: Up to December 28, and going through until 

January 2, 1963 

THE COURT: Yes. 

MR. MARKS: I stipulate for those purposes that the 

time was waived. 

THE COURT: All right. Since that time. 

MR. MARKS: Now, on December 28, we were ready to 

proceed to trial. We had already informed the Court and 

the District Attorney that the defendant would not be 

present and had received verbal acknowledgment that this 

was satisfactory from both the Court and from the District 

Attorney. 



Thereafter, on January 2, 1963, when the trial 
Was continued to that date, Judge Dulin took us into 

chambers  
• A 

THE COURT: You say there was a date here on  4  

January 22? There is no notation on the record. 

MR. ROSS: It is January 2. 

THE COURT: I mean on January 2. It does not show 

any -- we should have the minutes in here. 

MR. MARKS: Well, I have a copy of the reporter's 

transcript, which was prepared by this reporter who is 

presently doing it. The original is with the Supreme 

Court. And the proceedings here, that are illustrated 

in this transcript, are that Judge Dulin, on January 2, 

decided that he wanted the defendant present, and we 

informed him that the defendant could not be present and 

that we desired to continue with trial. 

The Judge -- 

THE COURT: Well, do you have a case where the Court 

is required to go to trial? That is within the dis-

cretion of the Court, is it not, if he wants to go ahead 

with the trial without the defendant? 

MR. MARKS: Well, the case I have, and I think it is 

the latest case, and the only one illustrative of the , 

situation, is the .case of In re Baird. It is a very 

recent case. - - 

THE COURT: What is the citation? 

BURNISON. RITTI & SCOTT. cultism) SHORTHAND REPORTERS 
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10 
MR. MARKS: 150 Cal. App. 2d 561. And with respect-... 

THE COURT: Well, isn't this just the reverse?. 

This -This is where he was tried without being present, 

deliberately without being present, but this is not where 

he tried to take advantage of it where his own presence 

was avoided by him. 

MR. MARKS: Well, no, but the point I am going on 

is that the Penal Code section which is involved 

Do you know it offhand, counsel? 1 

MR. ROSS: 1043. I am looking at it right now. 

MR. MARKS: 1043 states that the defendant must 

be present at trial, but the trial may proceed in his 

absence when it is shown that he has full knowledge of 

the fact of the trial. 

THE COURT: I know. It may proceed, but it does 

not say that it must. 

MR. MARKS: Right, but the point is that the trial 

had initially proceeded.  : - 

THE COURT: I know, but the fact that a jury was 

sworn I do not think - 

MR. MARKS: The jury was not sworn. , 

MR. ROSS: The jury was Uotsworn. 

THE COURT: Oh,. the jury was not sworn. Was it 
selected, even? 

• MR. ROSS:. No, it was not selected even. It never 
got to . the point where jeopardy would. have attached. 

.  '  • 
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11` 
No, you have to have evidence 

- MR. MARKS: No .this is not a question of Jeopardy; 

it is a question of right to speedy trial. And I think -- 
; 

THE COURT: The only thing about it is this: Now, 

you know, Mr. Marks, that is that the defendant wants• 

a speedy trial; that he wants to be present; that he 

wants to be -- If you can show me a. case where the 

defendant absented himself deliberately and then brings 

up the contention of failure to have a speedy trial, I 

would like to see it. And that is what this situation is, 

because the very facts of the case show that this Court 

was ready through Judge Dulin, and since I have been 

sitting up here, to try the defendant fully and completely 

as soon as he availed himself and this court was open so 

we could by trailing.  Now, there has not been any 

question about that, but it has been due to the deliberate 

absence of the defendant that he has not received that. 

MR. MARKS: Well, Judge, if the question were of 

deliberate absence, I might tend to agree with the Court; 

but in this case the abSence was not deliberate in the 

sense that we were going to deliberately absent ourselves 

and force the Court to trial, because it was ascertained 

before trial several days.ahead of time from both Judge 

Dulin and. Ron Ross, asked whether it would be satisfactory 

if the defendant did not appear. 

THE COURT: Well, I know that mar b 

• 
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wilfully, then, put it that way; that he ''did 1pot:Want: 

to be present at the trial. 'Because he waived his right.-

MR. MARKS: Well, that: is true. 

:THE COURT: Yes. So that is just the same thing. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

The acts were his own acts for not being here and, if 

you can show me a case where a Court is compelled-to go 

ahead even though the defendant waives his right to be 

present at the trial, I would like to see it. 

MR. MARKS: Well, I think this is a case of first 

impression. The only thing I can direct the Court's 

attention to is the Roast case with respect to the consti- , 

tutional guarantees of right to speedy trial. 

THE COURT:. I know, but that means if the Court 

withholds anything and the defendant is absolutely ready 

and there in court. 

MR. MARKS: Well, the defendant was ready. 

THE COURT: But he was not in court. 

MR. MARRS: The defendant is entitled to appear by 

his attorney and the trial -- 

THE COURT: Not at the time of the trial. 

MR. MARKS: If the trial can proceed in his absence 

with full knowledge, then the defendant was ready. AA 

ready as anything.. We had our witnesses ready; we were 

voir-direingthe jury and this was done and that is what I 

am saying. With the'Consent of the Court and with the 

full knowledge of the District Attorney. We were mot 
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trying to put anything over on the Court. We had ac 

ally asked that it be done that way. That is why I say 

that Judge Dulin, when he then stated that he wanted the 

defendant present and the trial would not proceed in his 

absence, I believe that there was a, if you want to call 

it, an estoppel on the part of the Court to decline to 

proceed any further once the defendant had declared his 

status and the Court had accepted that, and the case 

did not proceed in trial. 

MR. ROSS: May I just state one thing, your Honor? 

THE COURT: Yes. 

MR. ROSS: What Mr. Marks says is quite correct, but 

I think he stops at a certain point and that is where the  

rub, so to speak, is. And that is this: That the Judge' 

13 

at the time, stated that he 

defendant at .this time and, 

the former request, as being 

the Code section, to require 

Wished the presence of the 

therefore, he would not honor 

his discretionary right under 

the defendant's presence. 

He thereupon directed that a bench warrant be issued for,  

the defendant and trial be stayed until such time as the 

defendant appeared. - There was, to use.the term quite' 

advisedly, a little bit of pander  and the trial-was.- 

then never re-scheduled to another date. As a matter of• 

fact:, the trial is not scheduled for his data 
What actually happened is that4  at the request 

of defense counsel, the bench.warrant was issued but' 
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14 

was requested to be held until the 8th of,ebruarn ,  

that, although trial was never actually scheduled to this 

date, and I am sure that the transcript will bear me out 

on this, was that was what happened, there was a baafor. 

feiture and the bench warrant, at the request of:the 

defense counsel, for the sole convenience of the defendant--

this is, I am sure, quite correct, Mr. Marks will agree to 

this -- was held until the 8th of February, when he would 

have another engagement in Los Angeles that would not 

make an, undue hardship on him. So that we would hold the 

'bench warrant until this date of February. If he showed 

up, we would go ahead with trial on that date; if he 

did not show up, then and only then would the bench war-

rant issue, for his arrest. 

Anil borne out on that? 

MR. MARRS: Well, this is the statement that counsel 

made and this was the order that the Court made: 

"MR. MARKS: I can rephrase it, your Honor. 

We feel actually that the trial should, in 

all fairness, proceed in the defendant's 

absence at this point. The Court has decided 

• otherwise. That is probably the Court's 

prerogative. The Court having decided other- 

wise over our objection, we do waive time for 

&LA to February . 8. 

"THE COURT: That is satisfactory:. 



Now, the_ point is that we registered the 

objection that the Court was not proceeding - tO trial at 

that .time, to which we had waived time; and the Court 

.having taken the matter and impliedly overruled our 

objection and decided. not to proceed, then, what we 

did was waive, you know, get a date satisfactory to 

both sides to proceed the following setting date. 

My feeling is that once the Court accepted 

the fact that the defendant was not going to be there, 

there was nothing arbitrary 41111.1111,  

THE COURT: Well, I do not find anything here in 

the file that shows that there was a written waiver 

here that the defendant would -- There is one that came 

in here just a couple days ago, was dated February 2. 

MR. MARKS: The one, the written waiver, is in 

the -- 

THE COURT: 

MR. MARKS: 

THE COURT: 

MR. MARKS: 

-- THE COURT: Well, here is one of February 5 and 

here is one of February 2, that is dated February.::2, 

in which he says that he is the defendant in the within- 

.named action, and that he has been informed. that the 

MR. MARKS: That isnot the one, your Honor. 

But I do not have any 

On 26-line paper, your Honor., 

26-line papet? 
Yes., 

SU RNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 
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16: 

THE COURT: Then the only other one that 'We have here 

the 
MR. MARKS:.  

THE COURT: -- I waive my right to confer-with 

counsel in selection of the. jury.", 

6 
 

MR. MARKS': What is this hereT: 

THE. COURT: That one down there I did not see. 

Let me see what this is. 

This is dated December 23. It is taken here 

10 
 

in Los Angeles County. That he is the defendant in the 

11 
 

case of the People of the State of California versus Bruce, 

12 
 

charging him with a violation of 311.6 and so forth. 

18 
 

The defendant has full knowledge of the fact that trial 

14 
 

in that matter is scheduled for December 28, 1962, and 

15 
 

the defendant will be unable to personally attend said 

16 
 

trial; that he expressly consents that said trial may 

17. 
 proceed in his absence pursuant to provisions of 

18 
 

Section 1043 of the California Penal Code. 

19 
 

"I certify under penalty of perjury that 

20 • 
 

the above statements are true and correct." 

21 

.22 

So that it may proceed. 

Well, what is that 1043? Will you give me that 

ten up there. In the brawn. 

24 MR. ROSS: All right.- 

TRE COURT: Think you. 

MR. ROSS: That is a discretionary section. I have,,.  



lact is that the trial did proceed. That is number one. 
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SUst checked the annotations on that I do not find a' 

case in point.' 

7 

MR. MARKS: This is a very unusual situation. 

THE COURT: Well, I think I am willing under the 

circumstances to make a test out of it because the defend-

ant'must be personally, present at trial provided thati, 

in case of a misdemeanOr:charge, if he absents himself 

with full knowledge that a trial is to be or is being had, 

the trial may prOCeed in his absence. It does not say 

it mist. 

"If the defendant in a felony case fails 

to appear at any time during the course of the 

trial and before the jury has retired for its 

deliberations or the case has been finally 

submitted to the judge, and after the exercise 

of reasonable diligence his presence cannot 

be procured, the Court shall declare a mistrial 

and the cause may again be trieeW 

So it is -- 

MR. MARKS: May I 

THE COURT: It does not say that it must. Now, I 

think that if the Legislature had in'tnind that the. Court 

must go ahead with the trial at that time, why, then, 

there Would be something:in,there. 

MR. MARKSt Well, may I say this, your Honor: The- 
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Number two, if the Court really wants to make..:.  

a test case out of this, may I suggest that he test it 

in favor of the defendant and let the People appeal. 

THE COURT: We cannot do those things. No, I will 

tell you, I think that this is the type of case that we 

should have concluded on the merits of the case to see 

where it goes from there. Either the jury will accept 

it on behalf of the defendant or they will accept it on 

behalf of the People. Now, that is just exactly what it 

is. Because we have to make a determination on cases. 

That is the only way we can do it, and not try to avoid 

them on technicalities, if it is possible, unless-there' 

is an awfully good basis for it. 

MR. MARKS: I assume that, then, the motion is 

denied? 

THE COURT: Yes, the motion is denied. 

MR. NARKS: Wednesday is a traffic day, I understand, 

in this court. 

THE COURT: 

know. We will probably be loaded up. We could, I think, 

start at 2:00 o'clock Wednesday. I do not think there is 
any doubt about that, and we should be able to select a 

Herels the thing I would like to say, gentlemen,. 

on the selection of the jury because, from what you have 
told me here, it sounds as thoub1=L1:011214;pe,. 

risms•ledm'ar"'"`"40... ,  . 

"•••••••• 

Wednesday is litraffic day, and I - do not 

BU RNISON. RITTI & SCOTT. CERTIFIED. SHORTHAND REPORTERS 
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.  . 

what to many people might be very vulgar words and probably 
 01eiromiempinsmowiiiparairdosio «us  44reko 

• to others not so vulgar, don't you...ma.444!...!iiflt in 
9  ..ell :0 .14111*.acis . 

making yOur statements to the jury and selecting the jury 
that you should be permitted to give the words that might 

4. 
come out in the evidence or that will come out in the 
evidence to the jury as a whole, but not to each individua 

liliamare.‘"..... 4.4,..,40,0~.• wart...ft• .3. "Par uftlia.w1.1).1  "69  "44."-14.4 44 juror or repeat them and so on, because that is just 
.  k. , 'arArvaitlr. crar  V:14 

piling on unnecessary things of a character that to many 
s. %.4  il'INVAVPV046,400:141-kate-a:4  

people makes it a rather unpleasant situation. And it is 

 

'‘,1: '714,  :CC .Vt-e#ii:IttAtigeittstfkltwit - !  . not necessary In a court of law that we do that 'because 
- ,-" 

all the law requires is that the jury is conversant with 
what tITST" are to con ront, -an& then counsel hould make 
its se len-it'll—for - fTr  ririourd not be 
repadateid-ail-thit-rTnre'ErVirrirrntirlVerneividual 

.i/awi.a 40,Y  Pleet  • •,1,4A oeymp.r. s‘4 rfehomort*Peve wAreatft &'t-juror. -- It can be referred to but.it.,Miould not be 
zepeated.  
. 40Ettt.4;N;,, - 

Now, do you have any question, as to that? 
MR. MARKS: Well; I do not know if I have a question 

or not. The point is, I am thinking-about these cases, 
again, in the obscenity line which the Supreme Court, both 
Supreme Courts, would state that something may be unpleas- 

 

ant, uncouth, tawdry  use the word that you want to 
. define except obscene  and it isnot obscene. 

THE COURT: No, but you mean the thing -- Now you 
are getting away from the, point -- 
. MR. MARKS: Well, my point is that jurors are. 

SURNISON. RITTI & SCOTT. CERTIFIED SI4OPTTMAND REPORTERS 
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20 

of course, if you did not 'mention the words at all -- 

THE COURT: Well, I do not know what he mentioned 

except what you said. I have not any idea what he said. 

I was not there, and I have not heard even the words 

except just the two words you mentioned right now. I did 

not even understand the one. What I mean is this: That 

is, cases like this, it is only reasonable that you bring 

the words out that are going to be important; that you 

do not keep repeating them all the time, but that you can 

refer to them, even if necessary, a couple of times to 

mention, but not repeat it. 

MR. MARKS: We are not going to repeat it for every 

juror. That is all right. 

THE COURT: That is what I mean, because to a lot of 

people it is just as damaging to the defendant as it 

will be to the People because a jury, you know, if you 

repeat and repeat things like that, .a lot of times, a jury 

just gets sick and throw up their hands and you cannot 

get `.a jury, and you will have to show cause, because you 

only have ten peremptories. 

MR. MARKS: Well, I think both counsel will use their 

discretion in that matter. 

MR. ROSS: Yes, your Honor. 

MR. NARKS: I guesave :are-- 

THE COURT: Well, Suppose, then, we start in at.  
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-THE COURT: Off the record.: 

(Discussion off the record.), 

(The following proceedings were - held in open 

4465'T '"' 
THE COURT: This is the case of People versus Lenny 

Bruce.  zl,;/1-3  
We have discussed Natters in chambers and now, 

gentlemen, I understand/ictat both counsel are going to be 

ready for trial Wedne/sday at 2:00 o'clock; is that right? 

MR.- MARKS: Yes, your Honor. 

THE COURT: And that is going to trial by jury? 

MR. MARKS:, Yes, sir.; 

MR. ROSS: That.is correct.. 

THE COURT: All right. Thank you. 

Ladies and gentlemen of the jury panel, we are 

awfully sorry that we have been delayed in getting this 

case started, but, of course, you know the reason, those 

who have been in the courtroom here, and so again we will 

have to excuse you now. But we ask yOU to come back 

after tomorrow's holiday, and that is 'for 2:00 o'clock 

Wednesday aftern0On, That will be the 13th :which is a 

lucky day for- ell-of.youv  1 - know. But we trust that you 

will nothave-any - Accident on the way here and that you. 

will come here safe and sound and that yOU will bexeady, 

those - of you who are finally determined to be. the•jurors, 

to do your duties as American citizens in .this case. .  •  -  • 

BURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 
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MuukkyOu very much, and we will see you. 4 
2:00 o'clock on - WedneSdayafternoonthe'13th. 

(Whereupon an adjournment was had until 

February. 13, 1963, at .2:00 otidck.) 
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BEVERLY HILLS, CALIFORNIA, THURSDAY, FEBRUARY 14, 1963; 9 A.M. 

• •  • 

• 
(Impaneling of the jury continued.) 

(Jury sworn.)  
, r MR. ROSS: Your Honor, may we approach the bench? 

THE COURT: Yes 

(The following proceedings were held at the ,  

bench outside the hearing of the jury.) 

MR. ROSS: Your Honor, this is the question ofLt4s 

new complaint that just came in, and I have made this 

statement: That I have. checked with my superiors and they 

have requested the complaint be filed and allowed to be • 

filed.  4 

Mr. Marks, I understand, has no objection and 

is quite willing to do that, and if we continue this 

complaint for filing, you will get a written count on 

file by tomorrow. If we can deem it filed at this time--

in other words, We want to try this whole thing together' 

so we can just get it all.out. 

THE COURT: In other words, the main thing is the 

date and the act again, of course, on this date.  
• MR. MARKS: May we deem it Count III and the defend- ' 

ant will enter a plea of not guilty at, this time? 

MR. ROSS: We can do that without further arraignment.:  
THE COURT: Do you waive the reading of the complaint.? 
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MR. MARKS: Yes. Waive reading of the complaint... 

MR. ROSS: Yes, and jury trial..  .  . 

THE COURT: What is the date of that?, -  _ 
MR. ROSS: The date of the offense, YoUr.  Honor, is 

February 12, 1963." 

THE COURT: All right. I have, this down here now. 

The People, by Ross, and defendant's attorney, 

B. Marks, stipulate it be deemed that the complaint is 

amended charging violation of Section 311.6, Penal Code, 

February 12, '63, as Count III hereof. 

Defendant waives reading of Count III, pleads 

not guilty, asks for jury trial, and it is stipulated 

this violation be tried with Counts I and II of the 

complaint. 

So ordered. 

MR. MARKS: That is fine. 

MR. ROSS: That is fine. 

MR. MARKS: I will also ask for exclusioequestra-

tion of witnesses. 

THE COURT: You mean those witnesses that' are not 

being used at the time except one investigating officer 

being excluded from the courtroom; is that, right?  

MR. MARKS: My request goes to all witnesses, whether 
they are investigating officers or not. 

THE COURT: One investigating officer is entitled to 
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MR. ROSS:. There is nothing at the trial phase.that, 

makes it mandatory that they be. excusedi  anyway. That .is 
• 

in the•discretion of the .Court, 

In other words,. 867 and 868 applytotrials--

so there is nothing elsejnthiTe. 

THE COURT: I will exclude them except for the_, 

investigating. officers, if you want. 

MR. ROSS: Actually, it is not going to work out. 

I do not think there is going to be any problem. He was 

the only person there on Count I on that night, and then 

my second and third witnesses will be for Count II and 

one- will be Mr. Hecht and one will be Mr. Block, and 

as * to- Count III there will be two officers who were both 

there that same night. So we can make that as a matter 

of proof. I do not know how -- Well, I will leave it to 

the discretion of the Court. 

THE COURT: There are two officers now, .and Mr. Hecht .  

is downstairs trying another case. 

MR. MARKS: May I bring up another case, your HonOr? 

There is going to be•testimony as to what was said. Now, 

I intend to, or want permission to, take each witness on 

voir dire to determine whether or not they can state the • 
.  , 

  

    

  

whole material that was given and the context and the 

       

  

Story under which, the theme of how this material th 

       

               

     

rds, were said, because it is my understanding that if 

   

  

they cannot give that, then- the words cannot be used. 
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.  , 
because the only way the material can be judged is taken 

as a whole, the dominant theme of the material. 

THE, COURT: Yes; well, of course -- 

MR. MARKS: Pardon me. .  , 

THE COURT. Go ahead.—  

MR. MARKS: And therefore, if the Court is going to 

allow this procedure, because that is what one of my 

objections is going to be, voir dire examination, I think, 

should be out of the presence of the jury. 

Maybe we should conduct the voir dire right now 

to see whether or not it can be done. 

THE COURT: No, I do not think so. And the thing 

about it is this: that Mr. Ross can guide his witnesses; 

that, naturally, witnesses, unless they took a verbatim 

statement at the time, however, it may have been made, 

a recording or a Stenotype or something like that, why, 

they could not have it verbatim. But the general sense 

of what the context of the words are used in connection 

with, why, that is all that the Court would require, 

not the exact -- 

MR. MARKS: Well, not the exact thing, but it is 

like telling, a joke. You may not repeat the exact ,words, 

but you have to know the theme. 

• THE COURT: You understand your witnesses are going 

going to testify 'to 

• 

to testify along that and not just 
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MR. ROSS: They will testify to what they heard. 

THE COURT: That is what I mean. 

MR. ROSS: I will try not to lead them, but I do not 

think, it proper voir dire either. 

THE COURT: No, I do not think so, either. 

(The following proceedings were held in open 

court.) 

THE COURT: All the witnesses that are not going to 

testify first and one investigating officer on behalf of 

the People will be excused from the room until you are 

called. 

That applies to both defendant's and People's 

witnesses. 

MR. ROSS: Are there any defense witnesses? 

The first witness that People will call, your 

Honor, will be Mr. Schayer, and the investigating officer 

Block; so just the other two here. The other two are 

Deputiei Hall and 

THE COURT: The other two will be excused until they 

are called.  
Do you wish to make an opening statement?.  

MR. ROSS: ,Yes,, your Honor. 

For the convenience of the jury, your Honor, may 

they be apprized of the, third count of the complaint 'on 

file at this 

THE'COURTt. Yes'. 
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Ladies and gentlemen of the2jUry,• there his' 

been added-to the complaint, which is in two counts ', 

Counsel, there are new persons here in the court- 

room who have not heard any of it. 

It states in this:complaint that ()mot about 

the 23td day of October, 1962, herein the Countyof Los 

Angeles, State of California, that the defendant Lenny 

Bruce did wilfully, unlawfully and knowingly speak obscene 

words in a public place. To do so is a violation of 

Section 311,6 .of the Penal Code of the State of California, 

and a misdemeanor. 

That was on October 23..  

is  Then in the second count, which is a different 

offense but of the same class, it states that on 

October 24 the next day or night, again here in this 

judicial district of this county and state, the defendant 

did again violate this same section of the Penal. Code, 

311.6, a misdemeanor, and that he again did wilfully,'  

knowingly and unlawfully speak obscene words in a public 

place. 

Then„ today, as some, of you have mentioned you 

ta  heard yesterday, this:complaint has been &Mended to add 

Count III by stipulation of defendant and the People to 

the extent that on February 12, 1963, again here .in this 

judicial district of this county and state, that the 

defendant did wilfully, unlawfully, and knowingly speak 

BURNISON. PUTT' & SCOTT. cERTENCO SHORTHAND *SPORTIER! 
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obscene words in a public place in violation of the section 

just given to you, 311.6 of the Penal Code. 

Three different dates: October 23, October 24, 

and then February 12. That makes up the three counts in 

violation of the section. ,It is the same section and 

the same words., 

They have agreed that this latter amendment to 

the complaint may be tried with the other two counts so 

that you can hear it all at one time and you can conclude 

it all. 

To which all of these counts the defendant has 

pleaded not guilty and has requested a jury trial, and you, 

ladies and gentlemen, are here now to hear the evidence 

that will be supplied by the witnesses that each side will 

call.  04e 6 ez .. /;),5 S 4-M. ,gar 
The People now wish to make an opening statement? 

MR. ROSS: Yes, just very briefly, your Honor. 

Ladies and gentlemen of the jury, you have been 

sworn in this case to well and truly try the issues as, 

presented to you. You have gotten quite a prelude to the 

case already-because of the unusual nature of the case; 

so you know what the case is about already quite a bit fnmn 

the voir dire examination that has been conducted in 

selecting you as jurors. 
•/ 

The People will call approximately five witnesses 

am not sure that we will call all five, but there Now, 
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are five here today tol:testt. 
First will beFi. Schayer of the Sheriff's 

DepartMent,.a deputy sheriff, who, on the 23rd of October 

went out and heard Mr. Bruce's-.show here in the Los Angeles 

County area, right over here in the West Hollywood 

District. And his testimony will be as to what he heard 

that evening, as to what those words were that he heard,-

and that is what the trial of the charge is here, for the 

use of words .is the charge, and what he heard will be 

presented to you for your determination as to whether or 

not it was obscene, as that law is defined to you and will 

be defined to• you by' His Honor, and perhaps expanded upon 

to clarify in counsel's statements. 

Deputy Schayer was there on the 23rd. That is 

for Count I of October, 1962. 
Oh October 24 of 1962, at the same location,: 

this time W. Block, deputy sheriff, Los Angeles. County, 

the gentleman seated here, went also to the same cafe, 

He heard other words that evening, some, similar, some 

dissimilar; and ;ASO attending that evening was a 

representatiVeOf the District. Attorney's office, W. Hecht 

whom. you may have seen in the court here this morning. 

He Was there that evening - and'he will give his testimony 

as to what he heard that evening of the words that were 

used and the'context in which they were used. 

That. will be our proof, as far as Count. II 



concern 
As far as Count III is concerned, which is an 

event which occurred only two days ago, that is on the 

12th of February, 1963, there will be two sheriff's 

officers, Mr. Hall, deputy sheriff Val Hall, and 

Mr. Jones, deputy sheriff Kenneth Jones, as to Count III, 

as to what they heard just the other evening, and those 

words used; and then it will be for your determination,  

after you have heard the People's evidence and the' 

defendant's evidence, if he presents evidence, as to 

whether or not these words used in the context in which 

they were used, were in fact obscene, as the standard is 

prescribed to you and judging that on contemporary 

community standards. 

Other than that, ladies and gentlemen 'I will 

allow you to hear the testimony for yourselves to make 

your judgment,and will not state in detail what we intend 

20 

24 

MR. MARKS: Thank ypw. 

Ladies and gentlemen 'of the jury, the defense 

that is going to be presented to yoU will be partially 

taken from the People's case itself. Now, we ha‘Te a 

proposition which this jury is going to have to decidelfor 

itself whether it is true or not, and that is Mr. Lenny 

Bruce is a comedian. He is nationally, I would say 
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internationally, known. Hellas performed in  parts 

of the-world, including our particular coMmunity on the 

Sunset.Strip. He has performed at places like:the 

Crescendo and at this particular date was 'performing in 

what is called a night club, not especially of the class 

of the Crescendo. 
He has a routine, a particular theme, which is, 

I would say, along the basis of satire in showing society 

for its hypocrasies and the way people treat things. 

And in the course of his routine, to illustrate and to 

give force to his routine, he uses certain words. 

It is our theory that the use of the words is 

not to appeal to anybody's prurient interest but, in fact, 

that it is .a part of a comedy routine, that is to say, 

that the dominant theme of the material is not to appeal 

to the prurient interests. People do not come to see 

Mr. Bruce, to listen to him, in order to have their 

shameful or morbid interest in sex appealed to, but they 

come in to hear him and to laugh and to enjoy themselves. 

Now, another portion of the defense is going to 

be this: That Mr. Bruce did not speak these words in a 

sense of clandestine, that he was doing it underhandedly, 

and also he did not go out and advertise for people to, 

come in. They came in to see him., adult persons like you 

are, and I assume myself, paid an admission and sat down 

to listen to him. 
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liow, the luestiOnAs goingto be:whether or 

not a person isentitied to make theieicinds.of statements 

in public as long as he does not appeal to the prurient 

interest. Whether or not a person who'is performing in. 

the arts is entitled to say these words, and I think that 

is what the case is going to boil down to, nothing more, 

because you will notice that the complaint states that 

he spoke obscene words, which obviously is not what we 

.are going to have here, the obscene words. It is whether 

the theme of his material was appealing to the prurient. 

interests. 

4 

5 

6 

25 

The last defense we are going to have is this: 

Within the framework of obscenity the defendant is charged 

with wilfully and knowingly uttering obscene words. 

Now, we will attempt to produce evidence to the effect 

that Mr. Bruce was charged in the City of San Francisco 

with the same offense and that he was tried before a jury 

of his peers  • 

THE COURT: No, I caution you on that, counsel. 

MR. MARKS: Well, there will be evidence to sustain, 

as far as I ,can tell, the proposition that Mr. Bruce could 

not have knoWn that the words, or his material was Obscene 

And the only judge of that would haVe to be the jury 

themselves, and that the:officers' opinions could pot,be 

the opinion of the average person in the community,-nor 

could it be the opinion of any person in the community. - , 
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That is the substanceof;t4e Cate. 

We are going to have a few witnesses from the 
7ermr...341.•,,,,,,  

entertainmen industry, I hope, an we are gOc.ifeeeziow lng  Kmund tO4.4,4 nave, 
"olkaNko111ililirigal4vr~r.."1•:-/* 14 r  V 44•4Ai.tsflar.-:P;P•74.ealuf-IV.,e4.64*;  j ; „ 

4  I believe, one witness from the Marshal's office, who 
f.° 14,446.,,CP,A  p  c' %  ft ;ie.:  „ 

5.  happened to be at the performance of Mr. Bruce with his, 

I think it. was, his fiancee, going out to enjoy an evening. 

7  It happened either one of the nights he was arrested, and 

8 ,  we will, I believe, have testimony of ordinary citizens 
sTv  A. •  VG, 

9  who have seen the show and who will testify.as to their 
"""'""'"'"'""*" ."4.•.•'" 4 IC %.•••1 • 141  °. 2  -*b., k• ..'410,  et; a-f: 

10  opinion as to what the appeal of the material was, whether 

2.1  it was to your risibility, which means your laughing' sense, 

12  or your prurient interest, which is your shameful sense. 

13  So this is what we think the evidence will show. 

14  THE COURT: How long do you gentlemen anticipate that 

15  this first witness is going to take on direct and cross- 

16  examination, because if it will take over half an hour, 

17  why, then, we would rather recess now and start in at 

18  1:30 again. Otherwise, we would recess at quarter after 

#319  12:00 until 2:00 o'clock. 
20  MR. MARKS: Since this is the first witness, I cannot-

MR. ROSS: I cannot estimate how long the cross 

examination will 

23  THE COURT: No, I know you cannot, but direct 

84  examination probably would not tike too _long 

MR. ROSS: No, probably 15 minutes or so. 

THE COURT: I have to leave it up to you, Mr.-.Marks, 
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bebause'iou haVe an idea what kind:Of questions you, are. 

 

2  going to ask in general,:_at 

 

3  MR. MARKS: As I say, if it were :the second witness, 

 

4  I could estimate. I am at a loss. I would assume it 

Would take more than half an hour for total.. 

 

6  THE COURT: Well, what do you say, then, that we 

recess now before we start? 

MR. MARKS: Well, I would like' to use up as much 

 

9  time as possible. 

 

to  THE COURT: I know, but we can start that much 

 

11  earlier. It is just a matter of six of one, half a dozen 

 

12  of the other. 

 

13  MR. MARKS: It is up to the Court. 

 

14  MR. ROSS: At the Court's convenience. Whatever the 

 

15  Court thinks. 

 

16  THE COURT: I think unless you are willing to break 

411  17  in the cross-examination, because I will not go longer 

 

18  than quarter after 12:00 because I have a certain appoint- 

 

19  meat. 

20  MR. MARKS: I have no objection to interfering with 

 

21 .  cross-examination. 

THE COURT:.  You do not. 'All right, we will'call the 
28  first witness. 

MR. ROSS: Deputy ichater: 
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GERALD SCRAM—,  

called as a witness by and on behalf of the People, being 

first duly sworn, was examined and testified as follows: 

THE CLERK: Please be seated and state your name. 

THE WITNESS: Gerald Schayer. 

DIRECT EXAMINATION 

BY MR. ROSS: 

Q  Mr. Schayer, what is your occupation? 

A  Deputy Sheriff, Los Angeles County, presently 

assigned to the Sheriff's Vice Detail. 

Q  How long have you been assigned to the Vice 

Detail? 

Approximately two and a half years. 

How long have you been in the Sheriff's Depart- 

ment altogether? 

A  Just over eight years. 

Q  Over eight yeart? 

A  Yes, sir. 

Q  You live in the' Los Angeles area? 

. 41,_  Yes I do 
Q  How long haye.you been living in the Los 

4Ogeles area?.  

A' AppToximatelyj7:yea:cs. 

That'is all of that time in Los Angeles County? 

Various parts of Southern—California? 

BURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTSRS 
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Q  Where did you go to 

A  High school? Junior high school? I went to. 

Virgil Junior High School, Belmont Senior High School, 

Los Angeles City College.  

Q  Were you ever in the service? 

A  Yes, I was. 

Q  When was that? 

A  From 1948 to 1952, the United States Navy. 

r° ,(Z  Directing your attention to October 23, 1962, 

did you have occasion to go see Mr. Bruce that evening? 

A  Yes. Myself, together with two other deputies 

from the Sheriff's Vice Detail, went to the New Troubadour 

Cafe to observe Mr. Bruce's performance. 

Q  Where is that located? 

A  I believe it's in -- 9083 Santa Monica Boulevard 

in Los Angeles County.  

Q  That is over here by Doheny, is it not, and 

Santa Monica? 

A  It would be just east of Doheny, yes. 

• Q , Here in Los Angeles County? 

A6.1.  

Q  Did you catch his whole act that evening?.  

?1,A  Yes, sir's.: 
.  .  , 

Q  How long did, the at last?  

A  Approximately 40 to 45 minutes, I, believe. 
• 

BURNISON. RfTTI & SCOTT. CERTIFIED RHORTMAND REPORTERS 



12 

13 

14 

15 

18 

BURNtSON. RITTI & SCOTT. CERTIFIED SHORTSAND REPORTERS  

39 

Q  Was there anyone else out there in his act 'o 
r. 

was he just by himSelp 

A  The time we observed the performance, Mr. Bruce 

was on stage alone. 

Q  You observed and heard the entire performance; 

is that correct? 

Yes, sir„. 
Did you make any mechanical recordation of any 

 

8  kind of the performance? 

 

io  A  No, we didet. 

 

11 
 Q  In other words, there were no tape recordings 

or anything -Of it? 

 

A  No tapes; no, sir- 

 

Q  Do you recall what that routine was? His routin 

that he used that evening?.. 

 

A  His entire routine? 

 

Q  Yes. Do you recall- partsof it? 

 

A  Yes, I do recall portions of it. I believe = 

 

Q  Tell us those portions of the routine that you 

recall. 

A'  I recall one part of the routine was where 

- Mt- Bruce held a stool or a chair  it was a stool:-- to 

the audience.and stated, "I wonder how many ss.holes ha e• 

been' seated on this.chair."  r. 

MR. MARRS: Well, just a minute, your Honor. I will 

object to thSt testimony and move to strike that as it is 

1';  
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only a portiOn of a routine; ands;: iUthe officerCinnot_. 

'recite the whole routine, or give the substance of the 

entire- routine, then it is not admissible as a part?Of 

obscenity. 

THE COURT: We will see if there is any more. 

10 

Tii 

12 

12 
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15 

course, now, as the Court has stated before, unless there 

was a recording or something, you cannot expect the witness 

to give the entire routine in detail, but in general is 

all that is required. 

Motion is overruled. 

Can you amplify that any? 

THE WITNESS: Yes, sir. This was the beginning of 

the routine; then he went on to state that in his belief 

that if a tiger or a lion  if you could see through the 

eyes of a tiger or a lion, it would be the fact that --

not the fact, rather, that the tiger was afraid of the 

chair and pertaining to a lion tamer or someone in a circus 

it wouldn't be that the lion or tiger would be afraid of 

the chair, actually, but to the fact that he could see the 

numerous ass holes, as he put it, that had been seated on 
the chair. 

Q  BY MR. ROSS: All right, sir. Let me ask you 

16 

17 

18- 

19 

this: This routine that be does that lasts approkimatelT 

45 mlnutes,dpiaAt consist of one story on one theme 

is it separate. 4tories on 

A  Separate stories on varied themeiif. 
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Then he went on to something else... 

Most of these things were not actually --they 

jumped from one thing to the other. There was no tying 

in whatsoever:._ 

Q  In other words they were just separatepieces, 

Oen?: 

A.  Right. :That's all. 

Q  What else do you recall? 

A  Referring to the article in.LIFE Magazine that. 

the word  when referring to narcotics was not 

. obscene, .he went on to: say that "If you shit in abag 

and smoked it, it wouldAie all right." 

,  - 
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-- on varied themes?- 

Yes, sir. 

Q  Do you recall any such other of these routines 

were done? 

A  Yes. Refer to the fact that the -- see, the 

predominant -- for -- it was referring to Las Vegas, 

Nevada, that the reason that the -- I'm trying to get 

this exactly right, now. 

Oh, that the main theme in Las Vegas at the time, 

or the reason, the thing that was going over big in Las 

Vegas at this time was  and cs-ses.) he puts it, in--\ 
various revues; for instance, in one casino in Las Vegas 

they had a French show, which would be French tits and 

asses, and he went on to -- with this for a short period. 
,// 

• 

yip try 1  

12 

18 

that 

s. 
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Q  All right, sir. *hat else do you recall? 

A  He stated that he had been arrested in San 

Francisco for using the word cock  sucker!)and he wen 

on to say that,"Everybody knows.  that a cock sucker is 

taken from the word 'cock' which would be a fawl.or 

bird or a chiCken, and 'sucker,' meaning candy or 'a loll 

pop," and, I believe, "so that a cock. sucker would be 

a bird or a fowl that would eat candy." 

Q 
 Have you heard this term before? 

Yes, I have. 

Q  Do you know what it means? 

A  Yes, I believe I do.: 

Q  What does it mean? 

A  It would be someone that would commit 
an act 

of oral copulation. 

Q 
 What does the word "cock" mean in the normal, 

common parlance? 

A 
 It would be' a penis.: 

Q 
 And what --, 

A 
 Yes, and a "sucker" is someone who. would suck 

the penis-of:another person. 

Q _What else dO you recall? 

zs  A  One pOrtion of the performance, Mr. Bruce asked 

24  for a glass of water and he called-outitith,,Will one of  

you schmucks  schmuck-bastards get me a glass of water
.  

please?' I'm , thirsty 
• ' 



ut 
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What else do YoUrecalll 

A  As.far as the words that'.We'have thought'that 

were obscene, thatls'appro*imately%all. . 
MR. MARKS: Well, I object to that. I move to strike 

that portion-as to what words the officer thought were_ 

obscene. That is invading, the province of the jury. 

THE COURT: Yes, you just give the wordS in relation 

to how they were used and just forget about your conclu- 

siOn. 

THE WITNESS: Yesi sir. 

Q BY MR. ROSS: Sir, let us confine it now to the 

12  routines. My understanding is the other routines, then, 

111  these sort of shifted from one to another? 

14 '  A  Yes, sir. 

16  Q  Confining yourself to those which concern 

16  themselves with this type of language or dealing with sex 

17  or nudity or excretion, what other routines do you recall? 

18  A  I believe that was approximately all on the 23rd. 

Q This is on the 23rd, of October?  

20 
 A.  Yes, sir.' 

Q When you went to the cafe, this is. the Troubadour 

Cafe they call it over here, .how did you go into the place? 

A  We walked in the front entrance. 

Q What happened then? Did you pay an admission 

charges.; 
A  We paid an admission charge and were seated at -.  

7 

10 

11 

19. 
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6 

9 

10 

18 

14 

15 

-table. 

Q  From there the program started Sometime later? 

A 

arrived.,.  

Q  Now,sir, when did you go back next? 

A  I believe -- I couldn't recall the exact date. 

It was approximately a week after She;  arrest. 

Q  You did not:go back the next night? 

A  No, sir; I did- not. 

MR. ROSS: All right, sir. Thank you. 

You may cross!-examine 

CROSS-EXAMINATION.  

BY MR. MARKS: 

Q  Who were these brother officers that went with 

18 

you? 

A 

Q 

A 

Q 

Q 

Sergeant James Kline and Deputy Tom Frawley. 

Are they here at this time?; 

No, sir; theylre not. 

Were all of you on duty that night? 

Yes, sir.. 

That was on the. Vice Squad? 

Vice Detailyes, 

One of your duties is to go to various night 

clUbs to see whether or not any vice activities are taking 
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That would be one'Of our activities; yes. 

Q  You-generally work under covet? 

A  Yes4  we do. 

Q  On this evening, were you going into the-

Troubadour Cafe to detect any tpecial.vice activities? 

A  We were directed thereto conduct a'vice 

investigation of --- • 

Q.  Of whoM? 

A  Of the act itself. 

Q  Of Mr. Bruceli act? 

A  Yes, sir.. 

Q  May I infer from that, Officer', that you were 

aware of the general contents of Mr. Bruce's act before 

you went in tathenight 

A  No, sir. 

Q  How long have you been on the vice squad? 
A  Approximately two and a half-years. 

Q  During the past two and a half years, are riu 
aware of the fact that Mr. Bruce has been in the Los Angele 

area giving.. night. club acts? 

A  ien, I'm not aware of it. 

Did you ever see him before that night1 

No., sit. 

Never heard his act? 

No, I've never heatd h18 act. 
This is the first time? 

• .,  . • ,  •  .: ' • 
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A  The might of the 23rd,, yeii 

Q  Did you make any notes of that act? 

A  No, I didnot. 

Q Atm many people werejn. theclub? 

A  I'would say between 50 and 60. 

Q Was it a small club? 

A  'I would say- it's Medium size.., 

Q Well 

A  Depending on what you mean by large, .of.course 

Q  Was the club fairly crowded?. 

A  I would say it was fairly crowded, yes; 

.Q  Fairly,or :very? 

A Fairly. 

• Wis this a week night or 

A  It was a week night. 

• What admission did you ivy? 

A  I believe it was .$15.0. 

Q  Before going in to that night club, you have 

been aware of any sheriff's department directives regarding 

Mr. Bruce and his activities on•.the Sunset.Strip? 

• 

Q  Were you ever informed that certain night :. clUbs 

on the Strip had been warned not to use Mr. Bruce?' 

MR. ROSS:,. Objection to that as immaterial, your Honor 

THE COURT: Sustai4e4.'., 

Q  BY MR. MARKS: Did you have any bias or prejudice 

a • 
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toward Mr. Bruce? 

A  No,A,did 

Q  Officer, you have heard dirty jokes; haven't 

you? 

A  Yes, I have. 

Q  Ever laugh at them? 

A  Sometimes; yes,. sir. 

Q Ever told any?, 

A  On occasions I have, yes. 

Q  In the course of your activities as a vice 

officer, you have heard these words before; haven't you? 

A  Yes, I have.•  

Q  It did not shock or offend you; did they? 

A  No, it didn't. 

Q They did not appeal to your prurient interest; 

did they? 

A  I would say no, sir. 

Q Was it your impression that Mr. Bruce in that 

night club was giving a comedy routine or a series of 

comedy routines? 

A  Yes, sir, I would say so. 

Q  All right. Did you laugh at any of them? 

A  Portions of his act, yes. 

Q Did you laugh at any of the portions of the act 

that had these words used? 

A  No, sir; I didn't --.I don't believe I did. .  
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I don't recall laughing t any of these portions 

Q  You may hive? 

A  I don't believe I did; no, 

Q  This routine about the chair and the lion,.:he 

was referring to the fact that -- What was the theme of 

that? Was it the lion trainers? 

A  I believe it was lions or tigers, I'm not sure 

which.,  

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

The fact that the tiger or lion was not actually 

afraid of the chair itself, but that Mr. Bruce said that 

he thought that if you could see through the eyes of the, 

lion or the tiger, you would see the thousand or so ass" 
holes that had been seated on the chair prior. 

the context of it. 

Q  In other words, that the lion or tiger was no 

afraid of the chair, he was afraid of the number of ass 

holes that had been on the chair; is that right? 

A  According to Mr. Bruce, yes. 

Q 
 

In your opinion there is no humor attached to 

that? 



BURNISON. RITTI at SCOTT• CERTIFIED SMORT14AND REPORTERS 

What prurient interests, in.yonyou opinion, d 
.  •  . 

thatjerticular routine' appealol: 

HR. ROSS: Objection to that, your Honor. I do not 

think this witness is qualified as an expert, and I,have: 

not so qualified him. 
THE COURT: In order to give a citation, I- think 

that he may be in a position to give an answer to that. 

I will overrule it. 

That is, if you know what the definition of 

"prurient interest" is. Do you know what the definition, 

is? 
THE WITNESS: Yes, I believe I do. 

THE COURT: You are asked, then, to which one of the 

elements of that definition that this violated or offended 

you. 
THE WITNESS: It offended me, your Honor? 

THE COURT: -Yee 
THE WITNESS: Well,. I don't believe it-offended.  me. 

THE COURT: Thete words did not? 

THE WITNESS: No, the word itself didn't, your Honor. 

THE COURT: This is the word or the context? 

THE'WITNESS: The context didn't offend me, 

THE COURT: I thought you just got through saying*:  

moment ago that it did. That is what the question was 

o, I don't believe that was the testimony, 



of the 24th.'', 

..44;i1Iis",1  •  
' •  ••••  .  • 

• 
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your Honor. 
THE WITNESS: No, -  sir-.  • 

MR. MARKS: I believe the officer answered it did, not 

appeal to his prurient interest,' 

THE COURT: Yes, it did not appeal to his prurient 

interest. .  4.; 

 

Q :  BY HR. MARKS: You were aware of the definition 

of obscenity prior to making the arrest; were you.not? 

 

A  Prior to making the arrest? .  • 
Q Yes. 

 

A  I didn't make an arrest, Mr. ,Marks. 

 

Q  Before going into the night club, you were aware 

of what the definition of obscenity was? 

A. .Myself?-  

Q Yes. 

 

A  As such is defined  the Code? 

Q. Yes. 

 

A  I don't 'believe I'did„. 

 

4t,  You did notknow? 

 

A"  N04,. 

• Q  It is my understanding you did not make an arrest 

that 'evening; is thatCor*ictl" 

 

A  . 'That's correct. 

• ,C1 . Do you know.when the arrest was made? 4k 

 

A  I believe it was made the,, next night. The night 
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Q  Did you file a complaint1::, 

A  No. What we did was we went to the -- I didn't 

• go myself, but the District Attorney's office was contacted 

and the information 

.  MR. ROSS; Objection to this, your Honor, first, as 

immaterial; second, it is going into a lot of hearsay. 

THE COURT:. Yes, it is. 
You cannot tell what the District Attorney's 

office did unless you have personal knowledge, and it is 

not material. 
The question was, do you know whether he was 

- arrested. 

THE WITNESS: Yes, sir; I do. He was arrested the 

24th,the next evening: 
THE COURT: That is all you were asked. 

Q  BY MR. MARKS: ,You werenot,there, though? 

A  No, sir. 

Q  There is an arrest report that was prepared in 

conjunction with, this arrest.. Did you have anything to 

do with the preparation of that report? 

A  No, I did not write the report._ 

Q  Did you see the report: 

A  After the initial arrest? 2- 

Yei. 

A  Yes, I have seen it 

26 
 Q  Then it was your brother officers who, suppiied 
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the information for the 23rd arrest;' is that correct, as 

far as you'inowf: 

 

A  Who wrote the report for the 23rd; yes, sir. 

 

Q  Yes.; Okay.:  

Getting to the next portion of the routine of 

'Mr. Bruce, he was talking about Las Vegas? 

 

A  Yes, sir. 

 

Q  The way you recount these is not in chronological 

order that he discussed the particular subjeCt? 

 

A  'No, I don't believe so. They weren't in chrono- 

logical order. 

Q  Can we agree that in Las Vegas the main theme 

of his routine was Las .Vegas and what they were doing 

diere? 

A  What the entertainment was in Las Vegas; yes, 

Q  Right, and with respect to that he referred to 

"tits and ass"? 

A  That's correct. 

Q  Does that to you mean breasts and, what would 

you call it, behinds? 

Did those particular words offend you? 

No,- they did. not. 
He was referrihg to the fact that they have 

naked women in Las Vegas; is that correct? Is that what,. 

52 

A  I would sayso; yes, sir.

Q 

 

A 

Q 
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your understanding was? 

A  I imagine that's what it was pertaining to 'yes.
:  

Q  Did' anything within the framework of hiS 

description of the acts in Las Vegas offend'your prurient 

interestOT:.  

A . 24fine?'.::::  

Q Yours/. 

A No„,sir. 

Q  Were there any children in there? 

A  By *children," you mean hoW old? 

Q Minors?. 

A  I believe there was minors in there. 

Q Anybody under 18? 

A .I couldn't answer that. 

Q You do not know.. 

Were there women? 

A  Yes, sir; there were. 

Q  Tien? i,v  
F 

• • 
Q  Were they, as far AS you could tell, going there 

in couples?:', 
A ' Some were together in couples, and some were not. 

Q  Let me ask you this: When you heard, let us-Say, 

the first routine about the chaii,idicLthe rest of the 

audience laugh?H' 
A  Some of the audience might have laughed, yes., 

rtt 

is 

14 

15 

• 16 
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Q  
When you h d the routine with reference to 

Las Vegas and tits and ass, did some of the audience laugh 

A  
I don't recall exactly, but some of them might 

have yes. 

Q  Did the same 
portion of the audience laugh at 

6  
one that laughed at the other? 

A  
I couldn't say exactly how many people laughed, 

$  
Mr. Marks. I imagine some of the people did laugh at 

each one' of these.- 

10  Q  Wouldn't you say, Officer, that the 
general 

theme within the feeling of the persons in the club was 

one of gaiety and merriment? 

is A  I couldn't answer how anybody 
else felt. 

14  Q  
Did the people appear to be enjoying themselves? 

15  A  
Some of them appeared to be enjoying themselves, 

16 

17  Q  Did you see anybody walk out? 

is  A  I didn't notice anybody 
walk out; no, sir. 

Q  
You have been a narcotics officer; have you not? 

19  

sm  A  No, I have not. 

Q  Have you ever engaged in any narcotics arrests? 

A  No, I have never 

Q  Ever heard any narcotics jargon Are you famil- 

iar with the narcotics jargon? 

A  very little. 
Q  Have you ever heard the word "shit" with referen 

w 

54 



Have yow ever...'See#: that -•article?...„ Q 
• , 

=-e  
- " 

A "  No, I .did 
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o .narcotici?  •  

A : Yes, I've heard that before in regard to .  , • 
naraotics.2,.yes. • 

Q They use it to refer to both marijuana and  

heroin; isn't that correct? 

A  Narcotics? -  

Q -Yes. 
) •)"  ,)  • 

Yes, th  • 0 - ey'dO.  , 

Q When they, used that word in narcotics, you do 

not believe there is any appeal to the shameful or morbid 

interest of an excretion; do you? 

A •  To myself, Mr. }larks? 

• Yes. 

A  Not to myself,-.no. 

Q It is a slang word for narcotics; is that ' 

correct? 
• 

A  I've heard it Used as such, yes. . 

Q All right. 

Did Mr. Bruce state that there was an article 

in' LIFE magazine in which they used the word eshit"?. 

A  I believe -- I don't recall -exactly what magazine 

I believe it was LIFE, was the magazine he had .Mentioned, 

25 

A 

. (1  Did the audience laugh at this reference-to the 

• 



• 

 

"Th  

 

BURNISON. RITTI & SCOTT. CaRTIFICO smoornima) Rtretrmats . 

_article in LIFE magatideT 

 

A  There,'againi I don't recall exactly but some 

of them might have laughed at it; yes, sir. 

 

Q  In your experience as a vice officer, you arrest 

people who are homosexuals or alleged homosexuals? 

 

A  Yes, tit. 

Q What you might call sex perverts? 

 

A  I imagine so; yes sir. 

Q You have; have you not? 

 

A  I haven't, no. Myself, no. 

Q What portion of the Vice Squad are you attached 

tot. 

 

A  To the morals portion, but I have never par- 

tiCipated in any arrest of a sexual pervert. 

Q To the morals section? 

A 

 

Ca  Well, have you ever arrested or seen persons 

who, in your opinion, bad a shameful or morbid interest in 

sex, nudity or excretion?`  

MR. ROSS:.  Your Hondr,I will object to that as being 

too vague to call for any kind of an..answer. We are try-

ing to get the testimony`. of what someone else was thinking 

at the time of his arrest.: 

THE COURT: I,do not. know how the witness is gOing to 

try to determine what might be in the minds of someone:  

else. I think that would be a rather elusive thing. 
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Too much of a conclusion, tot:v.': 

I will'sustain- At 

Q  BY-MR. MARKS: Do you know if any-of your 

brother officers that were with you, Kline and Block; was 
it? 

A No; Frawley. 

Q  Frawley. Did either of those officers participate 

in the arrest the following night? 

A  I'm not sure. I believe Sergeant Kline did 

participate in the arrest. 

Q  Do you know where Sergeant Kline is now? 

A  He's been since assigned to the East Los Angeles 

Sheriff's Station, I believe. 

Q  Mr. Bruce, part of his routine, talked about an 

arrest in San Francisco; is that correct? 

A Yes, 

Q  Will you agree with me that the main theme of that 

particular exposition was obscenity?, 

A  He was referring to a word that he used for which 
.he was arrested in San .Francisco. 

Q  'Is it not a fact that Mr. Bruce, in his comedy 

routine, was indicating that the hypocrasies -- or attemptin 

to show the hypocrasies inTersOns and the fact that one 

person could use a word in one wayand it was :  ot obscene -  • , 
and you could use a word in another way andAtfsuddenly. 
became,  obscene,_ and he was talking about.semantics,the use 
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of . words„in:his routines  
„  . 
A  1:1 don't know what Mr. Bruce intended to, 
Q .  Well, you heard the routine; did you not? 

A  - Yes, I heard-the routine, but I, 400:t know:what 
,  . 

hp:intended-to -- 
6  Q  What was the theme of the routine? He just was :H 

. not mouthing, individual words.. It had some sense to you;.: 
• • 

8  did it not? 

A  Very little, frankly. 

Q  In other words, you did not understand it? 

A  I understood the way he said it, but I didn't 

12  understand the reason for him saying it; no, sir. 

18  Q  Then as far as you were concerned, you were not 

14  sure what the theme of the material was? 

A  In this particular instance? 

In any instance. 

A  What I thought he was referring to was the word 

itself that he was arrested for, and then he went ahead 

and stated that it, actually, it wasn't a word he should 

have been arrested for, and then he broke it down into this 

Is 

16 

17 

18 

19 

20 

21 other 

Q  in the last session we had Officer, I played 

tape for you; do you'recall 2-that? 

A  7fes, I do', 

Q  Did that tape contain generally-any of the routine 

which you described as being heard on. OCtober 23? 

za 

26 

1 

0.0 

--trrs • -4 

su&NisoN. RITTI & SCOTT. CERTIFIED. SHORTHAND RIFORTERS 



BURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS • 

Portions of-̀ it!- Yesw 

Were they in aleneral sense correct true and 
accurate representations of his routines? 

 

A  With the exceptions of the words used, yes. 

 

Q  You mean the words were excluded from theroutine? 

 

A  Well, they weren't mentioned in the particular;  

tape that you played. 

 

Q  Which words were excluded? 

 

A  In the particular ones that I recall? 

Q Yes. 

 

A  For instance, in the -- I'm not certain, now, 

it's been quite a while since this tape was played, but it 

was not the -- The tape that you played was not the complete 

act that Mr. Bruce performed on the night of the 23rd; no, 

sir. 

 

Q  Were there portions of the act? 

A  I believe so, but I don't recall even which por-

tions of the tape were'the same. 

 

Q  Well, you listened to the tape? 

 

A  Yes, I did. 

Q  And you listened to the routine in the night club? 

A  Xes I did. 
But you cannot remember whiCh was the slime and.--. 

A  At this partiCular time, 'I donit; no, sir.., 
'.He discussed the fact that he had been arrested in 

San Francisco for using the word "cock sucker"? 



,Yes, :sift:.  
And that he had beep acquitted for it? 

A  He didn't mention it. I don't recall that he 

mentioned it. He might have. saidfthit.: :  
-  • 

MR.' MARKS: Well, I would like to have the tape of 
the officer's testimony read back. I think he 

THE COURT: If we are referring to his testimony here 

on the record, surely,:we will have it; but this tape we 

are talking about I know nothing .about. 

MR. MARKS:.  I am talking about certain testimony. 

THE COURT: I am quite sure he did not say that, but 

we can have that read back, if there is any question. 

We will recess until 2:00 o'clock and you.may 
•check it. 

Ladies and gentlemen, it is now very important, 

you have all been sworn and you have heard part of the 

testimony, as all of you well know that have been in 

juries before, that from now on until the case is given to 

you, you must not discuss any portion of it amongst 

yourselves whatsoever. Keep your thoughts entirely to 

yourself about whatever you hear about the case. Do not 

try to give any indications by nods or smiles or any other 

thing like that to either counsel or to witnesses or to 
anyone else 

In other words, you ,are supposed to be a sober 

so to speak, and you are not to express any thought 
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in your mind in regard to this, just as though you would 

be separate entirely and distinct. 

a.  The reason we make this is this: If you should 

in any way give out'any material like that or any indication 

5  which might be considered of a material nature to the case,  
6  it might be a ground for mistrial, and .I am sure that none 

of you want to be placed in the position of wasting all 

your time, counsel's time, the litigants' time and the 

Court's time and everyone else's time for just an error on 
your part. 

9 

/0 
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So be good citizens and good jurors and adhere 

to that very carefully. 

Thank you very much. 

We shall be in recess until 2:00 o'clock. 

('Whereupon an adjournment was taken until 

2:00 o'clock p.m. of the same day.) 

17  (The following proceedings were held in chambers.) 

THE COURT: All right, gentlemen, what is it that you 

have in mind?. 

MR. MARKS: Judge,"7Uhave, for the purpose of cross 
21  examination, three tapes of different materials of the 

defendant.  
THE COURT: Yea:. 

MR MAW: Which .I want played'  for the witness and 

which I would assume the other witnesses are going to testify 

can come in and listen to them so that there would not be 

v ger .rt 
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anyfyroblem. of having. .toriplay the, tapes.. 

There is going:6611e an .objection,. I assume, 

to the playing of the tapes by the District Attorney, and 

I think we might as well get - iton record-now. 

THE COURT: There is, I suppose, an objection on it? 

MR. ROSS: Yes, there•i 

THE COURT: Here. is the way I see .it offhand; that 

for the purposes of cross-examination, that it might be.  

very dangerous to introduce tapes, because there may be a 

lot of things in there that were no actually there the 

night of the performance, and these are the things that we 

do not want. to go before the jury. Consequently, we cannot 

delete, unfortunately, those things only that the witness 

14  claims that they saw and heard because those are the 

15  things that you can only cross-examine oi. 

18  Now, if you want to bring in a tape afterwards, 

17  the defendant, what he contends that he had at that night, 

not any other time but the nights on which he was charged, 

then, of course, the People would have a right through  

their witnesses, if they wished, to combat it: that it was 

not a correct recording on what transpired on the nights,. 

that they were. 

NR. NARKS: Well Judge, here is the problem: The 

witnesses. are getting up there and they are testifying 

ftom their recolleCtion as to what they think the defendant 

said in any particular act, and I want to use these tapes to 
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ask them whether or not certain routines "were not used 

and.whether or not:the-w'ay:::thatlgrs irUce speaks theft on 

the tapes is not the way they were actually spoken in front 

THE COURT: Let them do it in court. Let him do it 

in court, if you want to, but we do not want this repetition 

going before the jury of something if it may not have 

appeared or if it appeared, it appeared in a variation. 

That is not proper cross-examination .as I see it. 

MR. MARRS1 Judge, hcw can this man get up and testify 

as to what he thought he heard in a comedy routine if we 

have something which we know is a more accurate proper trial 

THE COURT: There was no testimony that that was the 

accurate transcription on the part of the defendant that 

that is what took place on those nights. 

MR. MARKS: I am, perfectly entitled to refresh his. 

recollection and ask him whether or not these routines 

were not had on that night. 

MR. ROSS: The danger of this, your Honor, is this is 

the .waTto get these things in. before the testimony and:  

then, if this As not 'before the jury, you .could' not cure 

it.  

THE COURT: You cannot avoid it. It is like asking a 

'leading question, and the question already has been brought. 

up on material things. So it: is 

Mi. MARKS: 
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THE COURT: It is not a proper way of cross-examining. 

MR. MARKS: Well certainly you are allowed to test 

3 

 

 the man's recollection. I do not know if he hears these 

tapes that he is going to Say no. 

6  THE COURT: Your client knows what his routine was. 

MR. MARKS: Well, my client is the one -- 
, 

THE COURT: And you can ask questions in regard to that 

routine that the witness has testified to, to see how it 

9  compares with the routine that your client claims. Now, 

to  that is the thing about it, but not to go and bring in 

11  recordings, tape recordings of what is purported to be a 

routine and then they ask the witness to see whether or not 
#4  is  he can recall-this. 

14  MR. MARKS: Well, the witness has testified to what 

15  was purportedly a routine, and the witness has not testi- 

16  fied accurately. 

17  MR. ROSS: Well -- 

18  THE COURT: That is up to your man, then, to testify 

20  MR. MARKS: I get my man on the stand to testify 
21 
 

what is on the tape were the routines he was giving during 

12 
 

the course of these three nights when he was arrested. 

THE COURT: And then you would have to bring all the 
24  way down to show the People that those were actually the ' 

ss  tapes of thote particular evenings. That is the only way. 

Because if there were some other tapes, it cannot .be 
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significant because a person can vary his routine just 

enough so that it is not safe to take it as what transpired 

actually at that time. 

MR. MARKS: Well, then, the testimony of the officer 

should be stricken and I so move on the ground that he 

cannot testify as to what was given in that routine. 

THE COURT: He is only testifying as to his recollec-

tion, but you can make different inflections, intersperse 

words in a different way, and you can do different things. 

The officer is not giving it according to a tape recording 

or the exact manner in which it was given,'but the general 

effect in the contents'of it. 

MR. MARKS: That is his opinion as to how it was 

given, and that, is either -- 

THE COURT: No, I cannot allow those tape recordings, 

and that is just not 

MR. MARKS: Well, either he, as a recollection, has 

to be tested or he cannot testify. 

THE COURT: You can test it: in the normal way, but 

you cannot test it as a tape recording that was taken 

probably of a time different entirely; and, if it was not 

so, then we would have to have the complete proof in here 

all the way down before the Court would permit it because 

it is too dangerous. 

MR. MARKS: Dangerous - for whom? 

THE COURT: Just make your testifying as to an incident 
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happening at a certain time, it happening at another time 

in just the same way, which it never does. 

MR. MARKS: This is not the same ,thing.  
THE COURT: Well, it is, too. 

(--  MR. MARKS: No, this is a criminal case in which the 

man is' charged with uttering obscene material in public 

and the officer is getting up without a complete recollec-

tion of what happened and testifying primarily as to words 

he heard..:  

THE COURT: I know, but words in connection with a 

'routine that he used. But the routine, as I say, there is 

too much chance of itvarying. 

MR. MARKS: Well, then, don't you think that we are 

entitled to pick out those routines which he testified to 

from the tapes? 

THE COURT: No, not from a tape recording because 

that gets too much before the jury. 

MR. MARKS: But this is the actual fact, your Honor. 

THE COURT: I know, but they are not listening to 

his entire program, and that is the thing we do not.want. 
MR. NARKS:-  But that is what the whole case is about. 
THE COURT: No, it is not. 

MR. MARKS: Because, taken as a whole, it depends on. 
whether or not 

THE COURT: Noy - taken as a portion of the context Of 
that not the entireperfotianae. 
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MR. MARKS: 

THE COURT: 

thing of the routine, 

MR. MARKS: Yes, 

That is what the cases say. 

No.. I mean they do in respect to the 

but not to the whole performance. 

that is the whole point. 

MR. MARKS: 

THE COURT: Because there 

67 

in his perform may be parts 

ance that have nothing that may be suggestive of obscenity 
and there may be other routine parts of it that do have 
it. So that is it absolutely. 

MR. MARKS: But that is the whole point: you must 

take the routine of the man as a whole, not in a part. 
THE COURT: No, no. 

THE COURT: Well, you show me a case. Do not argue; 
show me a case. 

MR. MARKS: 

THE COURT: 

book. That is d 

MR. MARKS: Why is it different? 

THE. COURT: Because there is all the difference in 
the world in the way a book is handled and the way a 
routine was handled. 

MR. MARKS: And it specifically says the material 

must be taken in its entirety. You cannot take isolated 

THE COURT: You cannot isolate words, but you can 

connect them up in connection with a routine of a portion. 

MR. MARKS: Well, this is a free speech area. 

People versus Wepplo, your Honor. 
•I know that is a case right here of a 

ifferent. 
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THE COURT: I know, but a book is entirely different.. 
,  .  . 

MR. MARKS: And a man's entire routine is what ha:if(,  

entitled to be judged by, not by an isolated word or a 

 

4  portion of the routine. It is, the entire routine. 

THE COURT: But WepPlo,asI take it, is not authority 

for this. It may be an authority for books and literature 

and things like that, but it is not authority for the 

8  spoken word.' - 

MR. MARKS: Well, the entire area revolves around 

 

IA)  free speech. Free speech is the first amended protection. 

THE COURT: But the thing is, you can vary it so much. 

It is not only if it be just a word or something like that. 

Thatwould be different. But it is the connection in which 

it is said.  

.MR. MARKS: That is the whole point. When a person 

16  gives a comedy routine, you can say a. word or a series of 

17  words and many tithes it is the inflection itself which is 

18  the inducing material. 

19  THE COURT: Well, you show me some authority whereby 

you are permitted to use material of this kind. on cross-

examination and I will go along with it. Until that time 

I will not.: 

MR. MARKS: Am I not allowed to test the recollection 

. - of the officer?: 

THE COURT: Yes, by other things, 

MR. MARKS: Am I not allowed to play something and :aik 
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him whether or not this is the way it was said at that time? 

THE COURT: Not in that sense, because it is too broad 

as :I take it. 

MR. MARKS: Even if we comb out from the tapes the 

specific routines he is talking about? 

THE COURT: I do not know how you are going to do that 

because you are going to have to play the whole tape to 

pick up the line. 

MR. MARKS: Then we will just have to take the time 

10 
 and pick out the specific routine before we play it to the 

witness. 

THE COURT: Well, the only way that that can be done 

is to be done in privacy outside of the presence of the 

witness. That is the only way. We would have to recess. 

MR. MARKS: Well, we have the tapes here and it would 

not take that long and I think we should be entitled to do 

17 that. 

18  THE COURT: I will permit it to the extent that only 

19  the routines, providing that when they. are played again, 

20  that they can be- started and atopped.".! 

MARRS:-Yes:. 

THE COURT:  at this particular:point. • 

MR. MARKS: That.  s What I intend to dO, is to.  mark 

that. 

THE COURT: •On the-routine, and then. you can ask the 

.officer•whether or not• in regatd to those routines that that: 

16 
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was the manner in which he understood it on the night he 

was present and heard it. 

MR. ROSS: This is my understanding: We would have 

to do this as an ancillary proceeding and outside the 

presence of thAnrY.' 

THE count- Yes. 
MR. MARKS:. Yes.. 

MR. ROSS: And then I understand that counsel will be 

bound by theanswer. 

THE COURT: Surely, he will be bound by the answer. 

Of course, it is not his witness. 

MR. MARKS: Maybe that would be the best way. 

13 • Have the witnesses in here and stop the tape at each routine 

14  or one particular witness, to mark each routine as it comes 

15  onto the tape in order, and then on cross-examination ask 

16  them if this particular routine is the way it was said. 

17  It will take about 35, 40 minutes, I think, to 

18  get the various -- there are three tapes and they have 
numerous routines on them that are used through the . 411••111 

to 
 MR. ROSS: I really object to it because this, 

Mr. Bruce's routines, are. integrated. 
THE COURT: I know, but even then 

MR. MARKS: One subject follows another. 

THE COURT: But it is too dangerous on the face of it 

just to run the tapes, don't you see, because it is very 

21 

22 
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wilLpermii it, as I said 'On that liMited 
.  - 
basis, to.  used.  

MR. MARKS: Okay. Well, we will have to find get that 

and mark them off. 

THE COURT: That is the only way that you can do it. 

If you want to bring them in here or any place else that 

You want to do it. 

MR. MARKS: Well, the jury is in the box. Maybe they 

can be excused and we can use the jury room. 

MR. ROSS: Excuse theM for the rest of the day? 

MR. MARKS: No, for half an hour or 45 minutes. 

THE COURT: I think so. 

Have you anything to say, Mr. Ross? 

MR. ROSS: I have said it, your Honor. As long as 

it is played out of the presence of the jury and they can 

lay an adequate foundation that this was or was not said 

and then it would be a question of whether or not that is 

admissible before the jury. 

MIL MARKS: It is not a question. The whole point ls 

20  your Honor, what if I get up there and I say to this 

witness: "Now, didn't Mr. Brude say this routine this way," 

22  And I repeat Mr. Bruce's routine. Is that not the same 

as playing a tape where Mr. Bruce says it as saying isn't  : 23  

24  that what he said? 

may 
THE COURT: Well, as I sayl,there is.aiways the danger 
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in there because the thing about it is this:. 

MR. MARKS: Well, I'd like to know who the danger is 

THE COURT: The danger, as I told you before, you.-

have a book and you cannot change the wording of it, the: 

inference of it, the intonation or anything else ofAt -

in the manner in which it is written. It is there. It 

is printed. But when a tape is made, unless you have ra 

recording exactly of it at the time it is given and the 

persOn who is going to testify is there, there may be a' 

lot of variations. That is taking it entirely within 

the context, it may be said in a way that is so insig-

nificant that it has not any effect. It may .be said in 

another way that may be very effective, don't you see? 

MR. MARES: Well, if the Court instructs the jury 

in any way like that and they get that hint, then I think' 

the Court is plain lying to the jury that when the officers 

listened to the routine it. may have been obscene. 

THE COURT: I am not going to instruct the jury 

anything, but I am saying from the purpose of trying to 

get before the jury what actually took place, and that is 

what you are trying to do. with 'these tapes. 

MR. MARKS: Yew. 

THE COURT: That is what I aay is the danger. 

In other words, that is the evidence for the 

Aefendant without the defendant ever testifying a 
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MR. MARKS: hell, then, that is all you are, saying. 

is that we cannot use theth for cross-examination but,' .1U. 

we establish a foundation that these tapes are tapes of • 

.shows that were actually recorded. and that the material 

 

6  contained therein -.- 

THE COURT: We do not want the statement'that;shows 

that they were actually recorded. That is not a foundation. 

We know, generally speaking, that routines are worked out 

 

1.0  by the writers or by the individuals or whoever it may be, 

 

11  and they are supposed to follow. them. But we also know, 

because I have had cases in court in which they testified 

 

12  that they do not follow the routine explicitly, they only 

 

14  follow it generally. That is the same thing in an entire 

 

15  .Comedy routine, a playlet routine, or any other kind of.  

 

16  routine. It is very seldom that they follow it exactly 

 

17  as it is written. And that is where the danger comes in 

 

18  on.these thing*, 

 

19  .MR. MARKS: But there is no danger because if the 

entire theme of the material is not to the prurient 20 

81  interest, then it does not matter whether your 90 per cent- 

THE COURT:• Well, that does not mean every particle 

of the:vhole-:th1444,., 

MR. MARKS: That is what. it dOes, yourliOnor.:  

THE COURT; That means .genera4y,,, 

e. MARKS: .We will see what we'can find because thit 



74'  
As what that definition says, and it says the material 

taken as afwholei  and youcAPPOt- teike it as a whole by 

having.an officer testify to little bits and partS that 

lwremembers.„ 

THE COURT: No, but that means the major portion of 

it as a whole. That means the major portion that covers 

7  this particular thing that is under consideration. 

MR. ROSS: Well, may I state this, your Honor: I 

think if counsel's contention is accepted, this would mean 

that in any situation the person could do the most violent 

and lewd act and then follow it up by something on a 

different line and say that it has a certain appeal; that 

it does not predominantly appeal to prurient interests. 

Such as a man could get up on the stage and,  

let us say, masturbate right there, and then subsequently 

give a lecture on how to dial a telephone, and then say, 

17  "That's not obscene because the thing was mostly on how 

to dial the telephone." But we are not going to the 90 

per cent of the act dealing with how to dial a telephone; 

we are going to the part of the act in which we allege 

that during this time, in particular, an obscene act took 

place 

THE COURT: I have expressed myself before on. it, 

MR., MARKS: I wonder, your Honor,- we, have a. great 

28 

 

problem with time here because the defendant is actually 
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1  supposed to be in Chicago Monday for another trial. 

MR. ROSS: Let us get on with it, counsel. 

MR. MARKS: I wonder if . I can continue cross examine - 

 

4  tion without the defendant and have him go some place with 

a tape machine so that he can pick out the routines and 

mark them down. 

7.  MR. ROSS: I think you should do that with one of 

the other officers, then, too, with somebody like that 

 

9  present, unless you want just the routines for this one 

 

10  witness. 

 

11  MR. MARKS: Well, I assume 

THE COURT: There may be other witnesses going to 

 

13  testify to other routines, you know. I do not know. I 

 

14  have not the vaguest idea. 

 

15  MR. ROSS: There will be other routines in. 

 

16  THE COURT: So you would have to have each routine 

 

17  that is picked out that way. As I say, the routine would 

 

18  have to be started and stopped, and then the witness, the 

only reasonable way would be to ask the witness whether . ' 
or not he recalls that the routine was played in that 
manner.' 

MR. MARKS: Okay,, Well, I will see what I can do. 

THE COURT: All right. 
MR. ROSS: How are we going todo:10 

MR. MARKS: .-':Let 'me check With the defendant. 
I am sorry, your. HonOr. We will examine 
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this is, / think, the fastest way -- and for every routine 
• • which is mentioned, we will'have Mr.- BrUcelet up. and± 

, - 
testify to the routine with the -tapeof 

THE COURT: Why, surely:, , 

MR. MARKS: That particular routine and only those. 

THE COURT: All right. 

MR. ROSS: Wait a minute. You mean I will put on a 

witness and then you put on Mr. Bruce? 

MR. MARKS: On defense„..:  

MR. ROSS: In other words, we are going to put on 

the People's case by one witness and then the defense 

by one withesi?i-.  # 

MR. MARKS: You put on all your witnesses and then we 

14  will put on Mr. Bruce with the tapes of only the routines 

15  that he .testifies to. 

16  MR, ROSS: So I take it that that is adequate founda- 

17 

• 18  THE COURT: Provided you are not going to use them 

19  for crOss-examination 

MR.,MARKS: 

THE COURT: I think that solves. the same purpose there. 
- 1%, MARKS: :Well, we still,object to the idea of it, 

but. since we are compelled WIth it, we think this is the 
best way.: 

- Crhe folloling proceedings were: held 
.  4 .•  •  . courts within .the hearing of.04 

in open.  
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4,  • AIR. MARKS: ReadY,'"your- MonOr4 - 

5 
 MR. ROSS: Yes,. we are ready..., 

6 
 Deputy Schayer was still on,the-stand in 

7- 
 cross-examination.':  ,  

• 

8 
 THE COURT: 

9 
 Counsel will stipulate that all the jurors ate 

in the box? -  -Y 

MR. ROSS: Yes, so stipulated. 

12 
 MR. MARKS: So stipulated.. 

18 
 THE COURT: Proceed, then. 

GERALD SCHAYER, 

, having been previously duly sworn, resumed the stand and 

testified further as follows: 
- .  • 

• h 15' • 

16 

CROSS-EXAMINATION (Continued) 

BY MR;-:, /fARKS.:i 

Q  Officer Schayer, I think you testified that 

youheard the following routines by Mr. Bruce: One with 

regards to chairs and lions; is that right? 

A Yes,  
Q  One with regard to  Vegas? 

TeS  •.• 7..„r!•••-,  „ :• .  ••  .f‘  , 
• 

20 

21 
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1  Q  One with a LIFE magazine article having certain 

words in it?' 

-A Yes: 

Q  One about his being arrested in San Francisco 

for using certain words? 

A  That's right. 

Q  And on one occasion he asked for a glass .of 

water and used the words "schmuck bastards.."? 

A  That's right. 

10  Q  Do you speak Jewish or Yiddish? 

A  No, I do not. 

18  Q  So when he said "schmuck bastards," you did not 

13  know what that meant? 

14  A  Which word are you referring to, counsel? 

16  Q  As a whole. The complex of words. You just 

16  knew what the last word was? 

17  A Yes. 

18.  Q  And that is an illegitimate child? 

19  A  That is the word "bastard"? 

a)  Q Yes. 

41  
A 

Yes. 

Q-  Now, .what other routines and .comedy skits and 

Sketches did Mr. Bruce. use .during the period of that 40 or 
45- minutes that you were present? ' 

A: _As I recall,' he did one routine where he 

Compared the use of narcotics, to alcohol. 

" ..„ 
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A  I believe he did -- a portion of the performance 

was to do with Adolph Eichmann -- with Adolph Eichmann, 

where he was watching people being burned in ovens and 

he stated that people who dropped atom bombs or hydrogen 

bombs on other people were no better than himself, or 

something similar to that nature. I don't recall it word-

for-iworch 

 

Q  Well, in each and every instance in which he 

talked upon a particular subject, he was commenting on 

that.subject; washe not? . 

 

A  Each time he stated a different portion of the 

routine, yes, I assume' .he was. 

 

.Q  Yes, he was making a comment on a particular 

segment of our life; was he not? 

 

A  Well, he was making comments, yes. 

 

Q  And that, essentially, was what his routine 

consisted. of?.  

A MakingcomlintW 

Q  A- coMmentary'of the morals of our society? 
A  Oh,- IHactually don't know what  He was taking. 

comments. I don't know what:the.-- what he had in 

when he was making these-COmments, NrOlArlics 

Q  Do you mean to say, Officer, that you sat there 

for 40 or 45 minutes and listened to Mr. Lenny - Hruce'and -
at this time cannot tell what he was talking about?- 

' 
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. MR. ROSS: Objection to that as argumentative, your:  

,...'  _ 
THE COURT: Yes, that is. That gets into that field. 

That is not what the witness has at all testified. 

Q 
 

BY MR. MARKS: Are you testifying that you did. 

:not understand what he was talking about? 

THE COURT: He said he did not understand what 

Mr. Bruce had in mind. 

MR. MARKS: Well -- 

THE COURT: And there is quite a distinction of what 

he heard and what Mr. Bruce had in mind. 

MR. MARKS: Well, I do not know what the officer 

meant. 

THE COURT: Well, that is what I gathered. 

Is that not about what -- 

THE WITNESS: Yes, I have no way of knowing what 

Mr. Bruce meant by making these statements. 

Q  BY MR. MARKS: Well, did you understand what the 
words meant? 

A.  Which words are you referring to? 
Q  That Mr. Bruce used in his entire routine? 
A.  All of the words he used?. 

Q .  Yes.,  - 

A  With the exception'of the Jewish or Yiddish 
pnrt ions ,- "Pee.,  

7 %  

Q  Had you ever heard the word "tochesuhused? 

• 



BURNISON. Rt171 & SCOTT. CERTIFIED SHORTHAND REPORTERS 

A  Yes, I've heard it. 

Q  In his routine? 

A . Possibly ,did, 

4  Q  Do you remember that word was used with respect 

6  to the number of "tochetles" that were on the stool? 

A  No, not pertaining to that I don't recall it. 

Q  What was the word "toches" used for? 

A  As I recall, it was in regard to the Las Vegas 

thing. He said that possibly they should change the. names 

of tits and ass to the names "toches" and something -- 

I don't recall the other word.  

Q  You do not even know the other word? 

A  No, I don't recall the.other word. 

Q  Let me understand this, now. You heard Mr. Bruce 

15  utter some words during the course of a comedy routine for 

16  40 or 45 Minutes; is that right? 

17  . A  Yes.: 

18  Q  You understood Most of the words? 

is  A --IreS, 

so  Q  And their meanings? And you could not underitand 

what Mr.• Brude was trying tO:say?, 

22  A  What he was trying to say? I -- As I understoOd 

him, you are referring to? _  .  • 

• 

10 

11 

12 

18 

14 

V 

A ,-  I understiood the words and I interpreted them 

as I understood what he was trying to say,. but I havemo: 
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is 
 idea what Mr. Bruce was trying to convey tome. 

Q  What do you think Mr. Bruce was trying to do? 

a  A  Do I think he was trying to,  do? 

4  Q  Yes. What was your understanding of his inter 

tion when he presented that routine -• 

6  MR. ROSS: Well, objection to that as speculative 

7  and asking for a conclusion as to what Mr. Bruce had in 

mind, from this witness. He is not Mr. Bruce. 

9  THE COURT: You see, you are trying to get guesswork''  

10  there out of the witness as to what he was trying to do. 

11  Now, that does not solve anything, what he believes 

12  Mr. Bruce was trying to do by it. 

18  MR. MARKS: We are only talking about interpretation 

14  of words, anyway, and certainly this witness can tell us 

15  what his interpretation is. 

16  'He has testified from memory what he heard. I 

17  think he is entitled to interpret. 

18  THE COURT: I do not know. It may be. 

Is  If you think you can answer it, why, you may 

Eo  answer it. I say if you think you can answer it; not what 

ZI  you believe he had in mind, but what you believe he was 

ss  trying to convey by what he said and the manner in which 

he said it. 

sr  THE WITNESS: Well, in which instance, Mr. Marks? 

THE COURT: ....Well SD 

Q  BY MR. MARKS: Taking the entire routine of 
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Mr. Bruce in its entirety, that. 40 to 45 minutes, 'did 

receive any impression yourself or any understanding as 

to what Mr. Bruce was trying to present-  to the public 

during that 40 or 45 minutes? 

• I assume he was trying to be entertaining:. 
• .  _ 

That's all I could answer. • - .  L.. 
Q  All right. .- 

And as far as you could ascertain from the 

response of the audience, he was entertaining? 

 

. A  To the whole audience or a portion? I didn't 

 

Q  Well, different portions at different times, 

.did you receive the impression the audience was being 

entertained? 

 

A  Certain portions of it were being entertained. • 

 

Q  Did they applaud him at the end of the perform- . 
• ance? 

 

A  I don't recall if I did. 'I don't think I did. 

 

Q  Did your brother officers? 

 

A  I don't believe I did. I might have. 'I don't 

believe I 

21 

28 

Q  Well, at least you were entertained in portions; 

Were'youHnoti ,  
• 

A  In some parts, lres::  

MR. MARKS: I have nothing further.  

MR. ROSS: I have a few questions: 

24 
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REDIRECT EXAMINATION '-. . 

itMR&:.•ROSS: 
Q 'Have you,:Officer,.attended night club perform 

ances here in the Los Angeles County, here in California,,  
•, 

befOre. 

AL.:  :Yes 

Q And that both outside of and during the course 
. • 7 

of your duties as an officer of the Los Angeles County 
• If 

Sheriff's Department?! 

A . Both.; 

Q And on a number of different occasions? 

A  Yes, on a number of different occasions. 

Q And on the occasions that you have attended these 

night club performances before, have you ever, the words 

that you have told us, now, from the words that you have 

talked about here in the testimony, have you heard these 

words used before? 

MR. MARKS: Objected to, your Honor, as campletely 

irrelevant, immaterial to the case at hand because it is 

not the words which are on trial, it is the context or 
theme of the material as to whether that is obscene. 

And whether or not 
MR. ROSS:,  Excuse me, Mr. Marks. I think this ought 

to be out of the hearing of the jury. 
THE COURT: Yes I do not think we should go into 

'  1  ' 

1 

Hifi 

11 

12 

is 

14 

15 

16 

17 

19 



17 other 

18 

19 

20 

21 

22 

MR. ROSS: Similar routine?' 

THE COURT:, Yes::".  

MR. MARKS: I have the same objection to that as 

being irrelevant and immaterial, beCause the criterion 

is not whether any particular words are being used; it is 

whether or not the type of routine is obscene under 

community standards, and'whether thit officer has heard 

any particular things has no bearing on it. 

MR. ROSS: So,that is the point in what I  If-he 

18 

14 
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All right, come up here, gentlemen 

(The following proceedingi were held at the 

bench outside the hearing of the jury.). 

THE COURT: Here is the way that I feel_._ I feel that 

just the words themselves are riot too limited. That they 

should, and if you want to ask the question,. the question 

should be asked whether or not of a similaf-nature 

routine with using those wOrds. 

MR. ROSS: But I cannot ask the whole question at. . 

once because there is going to be Nave you heard these 

words used" and it is a question of yes or no, and "All 

right, have you heard them used in routines before?" 

MR. MARKS: Well, no, because the words are not 

the criterion of obscenity. 

THE COURT: I think you have to use them in whether 

he has heard these words used before in a routine at any 

7 

10 

11 

12 

15 

16 
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has attended these performances before. Now we are trying 

to get some community standards before you. You said 

that I should do it and now you are saying that I cannot 

- do it. 

MR. MARKS: Well, he can testify generally as to 

whether his opinion can go beyond community standards, 

but he cannot testify specifically as to what he saw or 

8  did not see. 

9  MR. ROSS: I do not think that goes to the community 

to standard. 

MR. MARKS: Then I think I could be entitled to take 

12  each of the jurors up as a witness. 

18  MR. ROSS: Well, if you w ant to . try to do that, I 

14: think it would be very interesting. ;  

THE COURT: It seems to me that somehow or other you 

16  have to develop this question of community standard, and 

11 

there has to be some way of trying to develop that community 

standard. Because, if it happens that these types of 

routines, or these words, are used only in isolated places, 

one or two out of a whole series, it does not necessarily 

make them obscene. 

MR. ROSS: Not necessarily. 
THE COURT: No, but it may have a tendency to show what 

the community standard is in relation to the use of words. 

MR. BASS: Certainly, because words -- the question 

is, are there some words here that are obscene. Now, the 

17 

18 

19 
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9 in a limited sense in a correct way, but it cannot go beyond 

• 
• •  - 

question is, what are we talking about when we are saying 

words are obscene? 

MR. MARKS: Well, that is not the offense, you see, 

because 'words themselves, a word, cannot be obscene._ 

MR. ROSS: Well, maybe it can, maybe it cannot, 

depending on the context in which it is used..  

MR. MARKS: Only the conteit.,,,- 

THE COURT: I think that is admissible if it is used 

4 

5 

6 

limits.  
MR. ROSS: Well, may I have a ruling on the question 

that I asked? 

MR. MARKS: I do not think he can answer whether or 

not he has heard the same words in anything used in comedy 

routines because that is a limited experience. I think 

the question can be asked if he is familiar with community 

standards and whether or not in his opinion these words, 

the routine -.- 

THE COURT: Community standards are made up of the 

way these are used in these various places. How are you 

going to determine community standards?' 

MR. MARKS: It is like reputation. 

THE COURT: Well, who" knows what any reputation is 

unless they ara-in-contaCtl- 

MR. MARKS: . That is what I say. He is a - member:,* 

the community,. He can 'testify- to. it. 

. '  , 
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.88. 

THE COURT: Probably you should lay a foundatiOn 

as to how many places he has visited, the.type of enter-

tainmenthe has heard, and so .on,. and then get to the 

point of whether he has heard any routines'with these 

words used in any of these other places. 

Something like that,,' 

MR. ROSS: As to what the routines were? 

THE COURT: Yes. 

MR. MARKS: Well, I will object to it and assume 
that it is overruled. 

THE COURT: All right. 

(The following proceedings were held in open 
court.)  • 

41Byla.mns:Iimeniarty.,.- 
MR. MARKS: Sir ..... Go ahead, ask the question. 
Q  BY MR. ROSS: How many of these night club places 

have you been to that have had entertainment of a similar 
type and nature? 

MR. MARKS: Your Honor, I will offer the further 

objection that this is beyond the scope of cross-examinati 

and it should have, been on direct testimony as part of the 
case tn. chief.  

Now, if he wants to reopen on direct examination, '.  
/ think that is up to the Court's discretion. 

AMM: COURT: Yes, it is •--, 
.  ..  , 

It was probably brought out in chief on the , • - 

7 ,  
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cross-examination, but there were elements it might have-

a reference to, and I think there is enough there to=.  

.permit it, as well as it is a field that we have to have. 

explored. 

.1 will overrule, it. 

Q BY MR. ROSS: Did you hearmy questioniTsir? 

A  No. Could yOu repeat it, please. 

• I will repeat it, then 

How many such places have you been to, and how. 

many times, where a similar type of entertainment had been 

presented? 

MR. MARKS: Similar to what? 

Q BY MR. ROSS: Similar to the type that you heard 

that we are speaking of now, sir. 

A  Are you referring to a single comedian? 

Q That is right; 

A  It would have to be a very rough estimate. 

18 

19 

22 

Approximately 

.  Q  Your best recollecticin. 

A  Four to five different entertainers. 

Q  How many times have you been to night-clubs,  

where there were acts, comedians, or a use of comedians, 

maybe not as a whole show but just as a .part of the show? 

A  Perhaps twice that many. Eight or ten different 

Occasions - 

Q Where * well% thoSe. .places you .attend 

,t,1*  ,gv;-.),;;; 
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.9 

10 

11 

18 

13 

14 

15 

16 

6 

17. ...., 

18  A  Are you referring to the type of performance he 

19  
gave, or the -- the exact?' 

20  41  Not to the exact, but I am talking about the. 

21  
type of performance he gave, treating those tcpics and the 

manner in Which those topics were treated, as you have. 

tes:tifiech 

A  Crescendo in the Hollywood area. Now,:let s 

see. The Largo in the West HollyWood'area. .PinkPussYcet: 

in the West Hollywood area. I believe The LaWClub, 

which would be in the Lakewood area., 
Now, this would be in connection with my.wor 

These places I have last namech. 

Q .All right. Now, what about places . not in con- 

nection with yoUr.work?.•Have you.  attended others? 

A  believe the Moulin Rouge, Coconut Grove, 

the.Seven Seas Restaurant. There are probably more, 

Mr. Ross, but I don't recall at this particular time. 

Q , 
During these times that you attended those per!.. 

formances, did you hear any routines that were similar to 

these routines that you have testified to concerning 

Mr. Bruce? 

A  No, I don't believe so. 

GI  To the best of your recollection, have you? 

-No, I dontebelieve so.

Q  

- 

Now,  yoU stated that you were familiar with 

the definition

, 
 of the 'terM,as.defined:An the Penal Code of 
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A  Fairly familiar with it, 'yes; 

Q  Sir, that definition, then,- is, as in the Penal 

Code, is this the definition that you are familiar with:.  

"That to the average ,person applying contemporary standards, 

the predominant appeal of the matter taken as a whole is 

to prurient interests"? 

A  Yes.'. 

Q  As you understand it. 

Now, sir, did you form any opinion as to the 

matter that you have testified to on examination as to 

whether or not, using that definition, the matter was 

or was not obscene? 

A  Yes. In our opinion, it was obscene. 

MR. ROSS: All right, sir, thank you. 

I have no further questions. 

MR. MARKS: May I take the witness? 

BY ,MR NARKS: 
Q  Now, as I understand it, at the time that:.yon 

heard Mr. Brucets_routine ,you Were not famil*Ar:withthe. 
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complete 

Q  And somewhere along the 

absOlutely 

A  You mean during the performance?, 

.Q No, A*0e. 

A lee. 

Q  I am talking about what the definition pf-ob- 

sdenit* was.-

A Yes, 

'Q  When you first heard the routine, you were not 

certain what that definition was? 

A  Absolutely certain, no. 

Q  But you subsequently bec®e certain? 

A  By reading the statute; yes, sir. 

Q  So when you went to investigate Mr. Bruce, you 

did not know exactly what you were investigating; is that 

correct? 

A  No, we were sent to. the location to observe and 

relate the information and present'it to the District 

Attorney's office in an attempt to obtain a complaint, 

Q  Well, when you.heardltr...Bruce talking, did you 

feel..that 11.crime.  was being' committed in your presence? 

MR.,'ROSS:- Objection to that_as 

Honor, whetherlite::did'br:414:pot, 

THE COURT: Yes, it does not make any, difference. 

is not essential if he believed it or not at that t 
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Q  BY MR. MARKS: Let me understand this. Did you 

at the. time you heard the routine think it was obscene, 

or did you just form that opinion since that time? 

 

A  My opinion at the time was that it was obscene; 

but, due to the fact that we were not absolutely sure of 

the statute, we decided to look into it and present what 

we did hear to the District Attorney's office and attempt 

to obtain a complaint. 

 

Q  Does that mean you did not know what obscene 

meant or you did not know whether these words were obscene? 

 

A  It means that we formed an opinion that accord- 

ing to what we read but we weren't actually positive, due 

to the fact that we hadn't had prior experience in this 

type of complaint or type of investigation, we thought it' 

would be best to check into it and get an opinion from 

the District Attorney's office. 

 

Q  All right. 

Now, you testified that: you had been to numerous, 

or at least a few, night clubs around here, and you have 

heard comedians and comic routines; right?. 

Yet:* 

 

Q  And never in any of your experience have you 

heard comedy routines. either similar in nature or content.  
to Mr. BrUcels; itv'that-Cotreett 

 

A.  To the exact content Of Mt. Bruce's performances, 
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Q  Either the content as. to the themp•or as to 
,  . 

:the Words used? 

A  I've never seen another performance anyWhere 
.  . 

that used the words that Mr. Bruce used in his performance, 

10;' 

. Q  • Right. Well, have you ever heard anybody .tark' 

7  about. •themes like narcotics and the word "shit," or lions 

 

'8 1  and chairs, and of the Las Vegas. themes? Have you ever • 

heard any other comedian do that?:: • 

• 10  A  •No, sir. 

11  Q  All right. Then, as a matter of fact, Mr. Bruce's 

12  routine is unique; is it mot? 

18  A  I had never heard 'it. 

14  Q  Well to you, Imean,... 

A  Yea, sir. 

16  Q  You have seen the comedians at The Largo and 

17  The Pink Pussycat; have you not? 

 

. 18.  'A 

19 
 Q  Those are burlesque comedians; are they not? 

20  A . Yes :they are. 

81  Q  And they actually have about the same type of 

comedy routine regardless of where they go; is that not 

A  the• comed 

Q The:comedians. 

t would .assume_ther.  have• no wag of knowing. 

4 

• 
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Q  You have heard the routines; have you - not? .  

A  I have heardthe:toutine.' 

Q And you go from the Largo and the Pink Pussycat 

and you have heard the different comedians telling .th* 

5  same stale. jokes over again; won't ynu? 

A Sometimes. 

Q Most of the time? 

A  I wouldn't say:most of the time, no, sir. 

Q There is nothing unique about the material? 

A  It might be unique but I.hadn't heard it before. 

Q You have not heard similar jokes? 

A  What jokes are you talking about? 

18  Q  I am talking about burlesque comedians. They 

14  have a certain type of routine in which they use double 

15 
 meanings of words and: 

A  That's true.- 

17  Q  And they make plays on words and by that, then,'  

they have a joke out of it. Isn't that the way that most 

19  
burlesque comedians act? 

20  A  Yes, sir; frequently they do.  

Q All right. So do you happen to know how much a 

22  burlesque comedian earns? 

A.  No, I have no way of knowing that. 

,41  Did you have any idea what. Mr. Lenny Bruce earns? 

No,sir.; I have no way of  knowing that. 

Did. you haVe any way of comparing Mr.-BrUCevith:. 

• 

16 

18 
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any other comic that youAnay have;heard?.:. 

MR. ROSS:. Objection to that as too vague. 

On what groundeV 

THE COURT: Yes. I do not know what you Mead by.  

cOmparing. 

Q  BY MR. MARKS: It is a fact, is it not, that you 

have noway in your experience of. comparing Mr. Bruce's 

routine to any other routines you have ever heard? 

A  I have never heard any routines that lir. Bruce 

did from any other comedians; no, sir. 

Q  I believe you expressed your opinion that under 

the definition that Mr. Ross read to you of obscenity, 

18  that the matter was obscene; is that correct? 

14  A  Yes, that's correct. 

16  Q . Did you notice anything wrong about the definition 

16  read to you by Mr. Ross? 

17  MR. ROSS: Objection to that, your Honor, as assuming 

18  a fact not in evidOce. 
MR. MARKS: Well, he said he is familiar with the 

definition. 

THE COURT: He is familiar,. but.  you ask dO you 

know anything wrong -7  
Q  BY MR. HARKS:. Did you notice anything .omitted 

from the definition given to you bylKr.-Ross/ 

MR. ROSS: Well, it is the same objection to that same:: 

innuendo, your Honor, that I misstated the 

7 
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THE COURT: I think the statute is clear. Now., if .  

you mean does he: know the:statute Verbatim.without reference 

-04ti 

4  MR. MARKS: Your Honor, this officer testified that 

Something in his opinion was obscene, and he got a 

definition read from the District Attorney. 

Now, I want to know whether he understands that- 

s  definition, tecause he has given an opinion',.and whether 

or not he knew that something was omitted from the 

10  definition given by the District Attorney. 

11  MR. ROSS: The -- 

12  MR. MARKS: I think that is a perfectly legitimate 

13 question. 

14  MR. ROSS: But the question he is asking is, have I 

15  omitted something, and that is a fact that is not in 

16 evidence. 

17  MR. MARKS: Well 

18  THE COURT: I think he was relying on the fact that 

: he said he read the definition after the performance. 

so  41R. MARKS: All right. 

81  THE COURT: And that.he was acquainted with it. 

• Now, if. you want to[rereadthe definition, that is up to-

You; but he' did not' say he remeriberedlt in detail. 

Q  BY MR. MARKS: Mr.:Schayer„was.;-this the' 

definition that Mr.  
"Obscene means that:to the .average person:  f. 

ip 

sti 
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9 

1  applyingcontemporary standards, the predominant theme 

of the matter taken as a whole is to the prurient interest"? 

A  That's what Mr. Ross read to me; yes 

Q  All right. 

Now' is it:mot a fact, Mr. Schayer„ that the 

6  definition goes on to say that "The matter must go 
 - 

7  substantially beyond. customary limits of candor in descrip- 

s  tion or representation of such matters and is matter which- 

9  is utterly without redeeming social importance"? 

A  And Itelieve it also gave a definition of 

prurient. 

Q  Pardon, me? 

A  I believe it also gives a -- 
Q Right. 

A  Right. Yes, sir. 

Q  Now, Mr. Ross omitted the words "utterly without 

redeeming social importance"; did he not? 

A  From the original; yes, sir.. 

Q  When he read it to you. 
Now, when you ga*e your opinion that this .mattety 

was obscene,. did you take into consideration whether or. not 

this matter was utterly without socially redeeming 
importance4 

A  Yes.. We took it into consideration. That's'  why-- 

Q.  I am talking,about whenyou,testified. 
A  In regards to'What  when he asked me iti'veas 

*7; •  Vaaaa,--  rA. 
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aware of this? 

Yes 1-believe I was aware.Of-the last.part'of: 

t 

Q  All right. Now, as far as you are Concerned 

then, in your own personal opinion anything that Mk!  Bruce 

6  did that night was without redeeming social Importance? 

7  Utterly without redeeming social importance; is that correct 

A  Anything he did?' 

Q  That the entire routine was utterly without 

social importance? 

MR. ROSS: Objection to that, your Honor. It is not 

the entire performance we are complaining_about. It is 

the specific acts. 

MR. MARKS: It is the entire performance. 

THE COURT: No, it says "as a whole," but it does not 

mean the entire performance. There is quite a distinction 

between "as a whole" and "the entire performance" there 

as the Code gives the definition. 

MR. MARKS: Well, which matter taken as a whole can 

we be referring to? Sometimes it is the entire performance. 

THE COURT: Not entire performance. Maybe each detail, 

but "as a whole" may be looking at it as a whole picture 

but not each particular detail. 

There is quite a distinction there so far as the 

Court sees 

Q  BY 'MR. MARKS': Did you,:look at the routine,of 
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' 

Mk. Bruce 'as youileard it:a0::*whoie? Did you'consider 

it as a whole?,  - 0 -J 

A  Well, his routine was broken up into many 

segments. There was no continuity involved in it. 

Q  When you formed your opinion about Mr. Bruce's 

6  routine, did you form your opinion because of isolated 

segments or did you consider the routine as a whole? 

MR. ROSS: Well, your Honor, I object to that. 

9  That is the same objection we have had. I suggest we get 

it settled now once and for all as to what we are speaking 

about as a whole. 

12  THE COURT: Yes, come up to the bench. 

MR. ROSS: If we can, I think it is going to save a 

14  lot of time. 

15  MR. MARKS: May we take it in chambers, your Honor. 

16  THE COURT:. Excuse me just a minute. 

17  (The following proceedings were held in chambers.) 

THE COURT: I think the trouble is this: The witness 

19  is not getting the grasp of what you mean "as a whole." 

If you say the accumulations of the routines 

21  and other matter that the defendant gave that night or 

Ea  said, I think he might understand it. But I do not think 

23  he understands what you mean "as a whole." 

—Nr. MARKS: Well, your Honor, let me state my basic 

premise, and I can find the cases'for you. 

Dne of the, things that is. aLmatteVo, 

• 
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constitutional law is that, in interpreting the meaning 

of the statute, "reasonable doubt," is construed as a 

matter of due process of law to mean that any doubt as 

to the construction of the statute must be construed_in 

favor of the defendant, including the meanings of words. 

And if there are two different constructions or thoughts 

as to how a statute should be construed, then the most 

favorable construction must be given to the defendant. 

THE COURT: Yes, but that is only from a legal stand-

point, not from a witness' standpoint as to evidence. 

MR. MARKS: That is what we are arguing about. 

MR. ROSS: May I be heard on this ground, now. 

Mr. Marks is stating something, but he has left 

out a very important part of that same rule, which is 

also connected with the golden rule of construction, which 

is to the effect that you will not construe a statute so 

as to give a ludicrous result. And this is what I am 

stating, your Honor, and I have stated it again and again 

that you cannot take, when you have twenty different 

isolated routines, and look at the twenty different 

isolated routines as one routine; and this is the point 

I made a moment ago. You cannot expect to have something 

held not to be obscene if you have two people come out on 

the stage, as I am saying again, and commit an act of oral 

copulation right on the public stage or on a public street, 

and then they proceed to give a lecture, as I stated 
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before about how to dial a telephone, and then state,. 

"Well, no, it actually had a redeeming social importance-

because they told you about how to dial the telephone, to 

heck with that other part." And you take a particular ,  

one little routine as a whole and you look at that, and 

is that or is that not obscene, and without social impqr-

tance. You do not look at the whole 45 minutes of it. 

It would be an reductio ad 'absurdum. 

MR. MARRS: Mr. Ross' argument is one of the most 

to  ridiculous ones I've ever heard. 

-Zr-'"  The evidence is that this man is a comedian; 

12  that he was doing a comedy routine in the course of a 

13  public performance, and to isolate pieces from that routine 

14  is the same vice that is criticized in People vs. Wepplo, 

15  and it is stated that what you cannot do, is you cannot 

16  take isolated incidents oeportions from it and use it as 

17  an example. You must take the entire material. 

18  THE COURT: Yes, but here, I think there is some 

19  distinction that should be analysed. I am quite sure 

20  the upper court would so hold. 

Now, you cannot take the same proposition in a 

book as you may have in a political speech or some others. 

You often see it in .the papers where they say,  he 

only quoted part of it," and so on. That is true if you 

only, use part of what is in sequence or something 11 

that in a book, but it does not mean that if other. sequences 

#6 
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1  of the book have no reference to that particular sequence 

 

2  which_may be obscene and the other has redeeming Value, 

that you have to forget that particular sequence entirely.;: .- 
4 that may cover a chapter or two, but it may be very 

obscene in itself. Now, that would apply to the same 

 

6  thing here. I do not think that is the laW. 

MR. MARKS:  !.-- .Well,- 

THE COURT: I think it is each particular sequence 

in itself, is that complete and does that in effect do it? 

 

10  Does that have any redeeming social value? 

MR. ROSS: That is my point, your Honor. 

 

12  MR. MARKS: But the only way you can determine whether 

 

18  any specific thing has any redeeming social value is by 

 

14  looking at the matter, the material taken as a whole, how 

 

15  he does his routine, in what manner he does it, what-the 

 

16  intention of doing it is, dhd how it is presented to the 

17• public. , 

 

18  THE COURT: Well, you can only, of course, gain the 

 

19  intention from the manner in which it is given and what 

20' :is given, because in speaking,'the manner in which it is 

given, the voice, the expression, and all of those things, 

the intonations and so on, are a part of the manner in which .  

.  . 

it is given, where you:cannot:gain that from a written page. 

Anyway, so all of these things are most *Portant. 
That is why, as I say, I thinkthere, is-a'distinction 

 

28  between casesjike Wepplo and other cases that .deil.  with 

11 
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1  writings than there is with the spoken word: The same 

8. 
 way it has been decided in motion pictures the nudity in 

a.  itself is not obscene. But, if there are certain ,augges-

tive movements that go into nudity, they do not have to 

cover the whole motion picture, but only sequences of it, 

why, then, it becomes obscene. 

7  MR. MARRS: That is not the law. 

8  THE COURT: Well, you show me a case that decides 

contrary. 

10  MR. MARES: Every case that has ever come out on 

obscenity. 

THE COURT: No, it is because they have not had the 

suggestive movement. That is the thing about it. There 

is a difference, because we analyze that pretty carefully. 

It is the manner in which those things which would not be 

16  .obscene in the ordinary nature of things become obscene 

where a suggestive thing that would be within the definition 

18  there of that prurient-intereat.. 

19  MR..MARKS: Well, your Honor, I will refer you again 
to the Manual Enterprises case and I will give you the copy.  

21  and suggest : you read it. 

THE COURT: Now 

MR. MARKS: Because in that case the Supreme Court 

Said,'"Thete is no question here that this magazine is 

intended to appeal to the prurient interest of the homosexua 

and we must look at, first at the face of the magazine 

11 

12 

18 

14 

15 

_ 17 
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itself and whatis'shown in there, and welitive looked at 
2  . the pictures and it shows pictures of males partially 

disrobed and with partially:erected penises; and we•say,  

4  as a matter of law that theSe-pictures are crude, dis 
gusting, repulsive, but as a matter of law, theyare not 

patently obscene.* ' 
MR. ROSS: Well , may I just.be heard on that just a 

moment? 
Mr. Marks, as I stated before -- 

MR. MARKS: I suggest the Court read -- 
MR. ROSS: Just a moment.. 
THE COURT: No, because a book is not comparable with 

things like this. It is only generally comparable, but' 
it does not stand as a guide. 

MR. ROSS: And I just want to also add this again, 
your Honor, and bring it to your attention again, that this 
opinion that Mr. Marks is referring to is not a court 
opinion, it is the opinion of Mr. Justice Harlan, 
with which one other justice agreed with him. There was no 
opinion of the Court, in that case. There is no opinion 
and if I am wrong, I will eat that whole decision without 
salt. 

MR. MARIS: It is a majority decision of the court. 
THE COURT: It cannot be if, there are only two. 
MR. MARKS: Well;, 'then 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR.' ROSS: You bring it in.and I will show it to you. 
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MR. MARKS: It states in the very first paragraph: 

"Mr. Justice Harlan announced the judgment- 

of the Court and an opinion in which -u" 

MR. ROSS: An opinion. 

MR. MARKS: - and an opinion in which 

Mr. Stewart joins." 

MR. ROSS: Not the opinion of the Court. 

MR. MARKS: Just the judgment of the Court is what it 

is. 

MR. ROSS: He announced it, but then he makes an 

opinion in which one other joins. 

MR. MARKS: And then there are two other concurring 

opinions. 

MR. ROSS: In the judgment but not in the opinion. 

6 

7 

10 

11 

13 

14 

15  So what you keep quoting is an opinion by two justices 

16  of the Supreme Court. 

17  MR. MARKS: This is the 

18  MR. ROSS: It is the same as in Wolfe v. Colorado. 

19  There is no opinion of the court in that case. There was 

20  a judgment of the court and then the opinion by about seven 

sa  different people. 

MR. MARKS: Well, the judgment of the court is that 

23  it is not obscene. 

MR. ROSS: That is right. 

MR. MARKS: And it is patently not obscene. 

MR. ROSS: But how do you gather that from what you 

• 
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are aaying? In other words, you are quotiqg from something 

there as a rule of law, and I - am.saying it is the rule 

of two justices, perhaps 

THE COURT: Well,' let us seep. 

I was trying to  foie  There is one judge :  

that concurs in that opinion, and there is 

MR. MARKS: I do not have the full opinion there, 

your Honor. I used that one the day it came out and 

9  had to get a quick photostatic copy. 

THE COURT: Black concurred in it and then -- 

MR. MARKS: Douglas concurred. 

THE COURT: Frankfurter took no part in the decision.'  

Justice White took no part in the decision in this case. 

Justice. Brennan, who was the Chief Justice, and Justice 

Douglas joined, concurred in the reversal. 

"I agree that the judgment below must be 

reversed, though for a reason different from my 

Brother Harlan's is  

That is what the three justices said. They agreed 

in the reversal, but for different reasons. So it becomes 

a 3 to 3 decision. 

MR, ROSS: No, I think there are two and then there is 

one more, I believe, that even dissented in it. So what 
we have is nothing. 

THE COURT: It does not give here. There are nine, 

and it only refers to eight judges heie. 

rt .L1 
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1  MR. ROSS: Right. And it is the other one: 

MR. MARKS: Well, Frankfurter did not 

But anyway, your Honor, -that is just as much lav 

4  as any other opinion of any other justices, and you just 

cannot isolate these things where the man is in the realm - 

6  freedom of speech and speech means speech,. and it took 

7  a Supreme Court decision to say that free speech applied 

to the written word and to the printed word in the motion 

9 pictures. 

to  Now, this Court apparently is reversing and  

11  saying, "Well, we are talking about books, which is- 

12  different from speech." And it is ultimately speech 

18  which is the basic. freedom which we are trying to protect. 

14  THE COURT:. I know, but then, you do not mean to say 

is  just like it states in case after case, that there is not 

16  an unlimited right to the freedom of speech. That is what 

17  you are virtually saying now, and that is not the law, 

is  that there is an unlimited right. There is freedom of 

19  speech up to a certain 

20  MR.-  MARKS: No, there is an unlimited right to freedom 

21  of spiteOh 

MR. ROSS: Now Mr. Marks is announcing a new law. 

MR. MARKS: No, I'ja(nOt. 

They even go so-far as to say you do not take 

this -- cases have'said, "We ,are' going :to close the door 

on freedom of speech only slightly. We'are not go1ngto. 

    

• 
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alloW too much invasion of it, and the only area in which 

We think that:you cannot have free speech is the, Area ,  

THE COURT: Well,Tight there you are admitting that 

there is not an unlimited.right.._ 

MR. MARKS: Well, this is some decision. I am trying 

to find that. 

THE COURT: I know that decision. I do not remember 

the words, but I remember that terminology that you just 

mentioned. 

10 
 MR. MARKS: The Wepplo case, I think, stands exactly 

11 
 for the proposition that you cannot isolate portions of it. 

12 
 You cannot allow the portions to be isolated because that is 

18 
 not the -- 

THE COURT: Well, what is this? It is not a bcok or 

16 
 something like that where the story runs all the way through  

16 
 Here you have a comedy act made up of a number of different 

17 
 routines. Each routine in itself should be complete, that 

18 
 is, the complete thing as though you set that out. And 

19 
 probably in the complete act you have different themes 

20. 
 that you are describing or something likethat. But you 

21 
 take a boOk, that usually runs all the way through in a 

certain -- be it love story, be, it some other kind of 

28  historical act or something else or so on, that you are 

2.4 
 dealing with from the beginning to end. That is of a 

different character entirely than routines for comedy or 

routines for plays or ;anything 'else. 

 

. ; • 
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Even a play, a drama, you have the story from 
beginning to end. But. that is not true of the situation 

whiCh has been testifiecF,to,-tightimme 

MR. MARES: All right. 

THE ODURT: Each routine i“Omplete in itself,.  

purportedly. 

MR. MARKS: If we take Mr. Ross' definition: a man 

'gets up on a stage and recites in detail, I assume, about 

an act of oral copulation, and then the next thing he 

recites about is the Bell Telephone system, and those are 

his two acts, and now he is charged with obscenity. It 

is up to the jury to determine whether, taking the act 

as a whole, the intention was to appeal to the prurient 

interest. Taking the two together. And that is whether 

or not that was the dominant theme. 

Mr. Ross is saying he does not think that if 

certain of the material appealed to the prurient interest 

that you could therefore exclude it from taking into 

consideration whether or not the dominant theme of the 

material taken as a whole did. appeal to it. That is what 

the jury has to consider: the dominant theme, taken as 

a iztiola. 

I do not think that this CoUrt could say that 

any jury-or anycourt could be fool enough to say, "Weil, 

he did not really talk about sex because he was talking, 

about Bell Telephone.' That is a subterfuge. We are talking 
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about an actual fact situation that occurs herewhere,:', 

a man is doing something for his liVellhoOd., • 
THE COURT: I think it is goingttvbe.  up to the --jury 

4  to determine what the dominant theme is, whether or not 

it is,tryingto appeal to 

MR. MARKS: Prurient interests. 

7  TH&COURT::-- prurient interest. 

MR. MARKSj Bight 

THE COURT; Or whether or not it is to appeal to the 

people that are less conscious of those things. 

MR. MARKS: All right. 4  
Now, they did not have the benefit of hearing 

thp entire act and the only benefit that they have is at 

the present time the testimony of a witness who says he 

heard the entire act 
THE COURT: Yes, but you are asking a question 

MR. MARKS: -- and formed an opinion -- 

THE COURT: -- taken as a whole. 
MR. MARKS: That is right. 

THE COURT: And that is the whole thing. 

MR. MARKS: Now, the only thing he did was form an 

opinion. Now I think I have a right to test his opinion 

and, after that, the jury can decide whether or not his 

opinion was correct or incorrect. 

MR. I)SS: Well, I still register my same objection, 

your Honor,' that 

V 

V. 
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1  THE COURT: If you have reference to what helms: 

testified to, 'the sequences that are routines thit he has 

testified to, then•I can-see it; but we do not.hawe.  
• thing else before us. Probably you should ask him, then, 

if he remembers any other routines.  
• 

MR. MARKS:.'I 

THE COURT: And he said he did. not? • 

MR. MARKS: Yes, he said he did, and he recited them. 

THE COURT: Oh, he. recited them, but he did not 

 

10  into any detail enough so that the jury could•go into that. 
it whatsoever. 

 

is  MR. MARKS: Well, I.  will ask him what the :entire 

 

is  theme was. He said for certain it was comedy, people. 

 

14  laughed. here and there, and now I am asking him what, in 

 

15  his opinion, was the dominant theme of the material taken 

 

Is  as a whole. 

 

17  THE COURT: Well, I do not think he understands what 

 

18  you mean by "the dominant theme of the material." 

 

19  MR. MARKS: Well, then, let us just ask him if he.  

 

20  does not understand; then that is, you know, the province 

 

21  of the jury .7  , 

 

22  'THE COURT: That might be difficult for -- • 

 

ss  MR. MARKS: But if he is allowed to express his 
opinion, I think I can--go'into. the:basis of his 

 

ss  THE COURT: I want it in the way that you are.handiing 

 

ps  the questiona. because I do not think that means the whole 
„.. 
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routine, allof the routines together) everything that 

was said taken like that. I think if you ask him more or 

less of theroutines that he has discussed, that 

something about and that he recalls, that is all he Can 

go ,to 

MR. MARKS: Well, then, what you are doing is saying 

that that is all a peace officer has to do, is to come in 

and testify as to one routine. 

THE COURT: No, no. I am not saying that at all. 

No, no. Because, by the same token, you have the right 

of the defendant to come up here to testify, and it is up 

to the jury then to make their determination which one. 

MR. MARKS: Right. All the defendant can have is an 

opinion, too. State what i 

THE COURT: Surely. 

MR. MARKS:. That is all I am asking the officer, 

his opinion about the entire routine, as to what the • 

inant theme was. :The whole routine.. 

Now, if it is his opinion that there was not a 

e routine,'that is his privilege. 

THE COURT: He has already testified that there were 

sous routines, and there would -have to have been. He has 

tified that the.routines would be of different -i- 

MR.'MARKS: Let us call,it an act,  was. an 

act composed of routines and I want to ask him if the 

entire act composeirof these various -routines 
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3.14' 
THE COURT: tiell, if you come to that,, 

then, of course, you might be in a better position to --

_MR. MARKS: All right, we will ,see. 

MR. ROSS: Wait `a minute. 

Before we leaye, your Honor, I would like to have. 

'this settled so that- We do not have to keep coming in to 
. chambers. 

Are we going to do it this way? Is this the 

basis of law we are going on now?  Are we going to take 

the entire act, the whole 45 minutes, as a basis, or are 

we going to take each of the various routines? People 

contend that some have appealed to prurient interests, 

perhaps, and some did not. Now, which is it we are dealing 

with as a matter of law? Are we dealing with the whole 

45 minutes or are.we dealing with these separate acts, 

because that is the way the proof is going to go in, that 

separate acts, although, in themselves, they did constitute 

45 minutes of a performance. 

MR. MARKS: And if it is, counsel, the dominant theme 

taken as a whole, then you have to see from everything 
there what the dominant theme was, taking the 'Act as a 
whole,.and therellas to be a theMe.,  

Just as .00 example Mr. Ross gave, I would '-say 
the dominant theMeAn the example Mr. Ross'gave was to 

appeal to prurient interest, and ho jury or judge would be 
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-But here,  we have*a very.serious question asito 

what the dominant.theme was, and I think you have to 

THE COURT: Here isthe idea: the way Laee it, the 

question can only be asked to come within the confines 
— of what we have discussed that you will either have to ask 

them on the routines that he testified to that he recalls, 

or 'else you will have to limit it somehow or other, because 

if you take in everything that the defendant might have 

said that evening, he probably does not remember parts of 

those things because, if you go to a place and listen to 

that, if there is something that impresses you right or 

wrong, you are going to remember that much longer than ,  

you are the insignifidant stuff which is merely patter, 

MR. MARKS: Well, that is the whole point. 

THE COURT: Well - 

MR. MARKS: I will ask the questions, your Honor, 

and I think you can rule on them as we go along. I will 

try to make them very definite and certain. 

THE COURT: As long as you are going to go to the 

whole thing that way and carry it out that way, I am going 

'to sustain the objection on that wording, if you are going 
to break it down,,  

MR. MARES: I will re-word it so that I think every-

body will understand, and if not, the District Attorney 
;c44, object4 
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MR. ROSS:- If it is-the sante thing we will keep 
coming backjn Chambers. 

-MR, MARKS: I do not think we will keep,running:Hany 
. more, because :I think the Court will have to:make up its. 

THE COURT: :twill. 

(The following proceedings were held in open 
court.) 

THE COURT: Will counsel stipulate again that all 
the jurors are in the boa? 

MR. MARKS: Yes. So stipulated. 

MR. ROSS: So stipulated. 

THE COURT: All right. We will proceed. 

Q  BY MR. MARKS: Mr. Schayer, I will try to re-word 

my question SO that we can get a little agreement here. 

Mr. Bruce did commentary for some 40 or 45 

minutes. Let us refer to that as his act, all right? 
A• Yes. 

routines, all right? 

THE . COURT: Do you understand that? 

THE WITNESS: Yes sir. 
Q  BY MR. MARKS: All right. 

Now, when you formed an opinion as to whether or 
not something was obscene within the definition as you knew 

it, did you form an opinion with respect to a routine .or 
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Q  Let us refer to  act as the segments of his 
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To "the various routines in the act4. yea 

Did .you form any opinion as:to .whetherYor not 
-theateVas:080000?;i:.:  

A'  The entire•-•.adt?-. 

Q • . /he entikelect 

A  No, sir; I didn't form any ~opinion as to that. 

Q 
 

Did yoUthink AboUtAt? 
A  At the time, no, air, I don't believe I did..  

• 10  Q. Have you thought about it since? 
A  Not till this moment when you brought it up, no. 
Q  All right. Now 

the dominant theme of the 

to the prurient interests 

correct? 

, it is your opinion, then, that 

particular routines appealed 

of the average person; is that 

11 
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is 

A  At the time? At the time of the 23rd? 
Q Yes. 

A  According to the statute, yes, we felt that the 
19  the segments 

20 Q  No. I am talking about: your opinion. 
A  My pertonalopinion,yea.: 

Your personal opinion/: 
A Uhfhuh.  

r. 

Under the definition siVen you in the statute, 

you felt as a personal opinion that the dominant theme'of' 

the separate routines, the ones that you'mentioned*  was:: 
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appealing to the .prurient.interest of the average person 

in, the community?.  ' 

A  Yes sir; I believe it did. As I understood it 
at that tiline. 

Q  Did you believe that it appealed to the prurient 

interest of the persons that were listening to the routine? 

MR. ROSS: Objection to that, your Honor. 

THE COURT: Yes, I am afraid that is asking for a.E  

conclusion. 

Q BY MR." MARKS: Did you form an opinion as to 
that?' 

A  No, I didn't. 

Q You say it did not appeal to your prurient 

interests?: 

A  No, sir; it didn  

Q Was there any objective data -- Do you understand 

what "objective" means? 

A  What is your definition of "objective, Mr. Marks? 

Q My definition of "objective" is something you 

see, touch, hear, feel, smell or taste. That is objective. 

1se44, 

Q  Do We agree? 

A.  I agree as long as I know what you are referring: 

Q All right. Now, was there anything objective 
respect to the reaction of the audienCe which ledy0m; 
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to belieVe that the routine appealed to the prurient: 

MR. ROSS: Objection to that, your Honor. 

THE WITNESS: The routine? 

MR. ROSS: Excuse me. I have an objection to that, 

your Honor, and that is that the question is, you have 

to take the community as a whole. Mr. Marks is saying on 

the one hand that it is very clear that you must exclude 

this, and then he says you must take into account the 

people who were there that evening. 

We are talking about the average. 

THE COURT: Yes, I am afraid you are having too limited 

a group of people in just one place, because that would 

not have a tendency to establish average community 

standards. 

SustaineC 

MR. MARKS: The only thing I am asking about is on 

the baSis of his opinion. 

THE COURT: I am sustaining the objection, Mr. Marks. 

MR.. MARKS: All right. 

Q - Dot:you ,agree that prurient interests means a 

morbid or shameful 'interest in sex, nudity, or, expression? 

A, That's the, definition in the section.-  Yes, 14Z; 

,And which goes substantially beyondCustomary 

limits ofcandor and description of those matters? 
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And which is utterly withOui redeeming 

ortance; right? 

A 

 

 Well, that's the definition of the section; yes. 

Well, that is the definition you used to form 

your opinion?
At the: time? 

Since that time?. 

A  Well, that's the definition of the statute; yes, 

sir. In reading it I would 

Q  Right. And you used that definition in arriving 

at your opinion as to whether or not the matter was obscene; 

did you not? , 

A Right. 

Q And everything I have said -- 

A  In the definition of the statute; yes, sir.  
Q Right. 

A  And in reading that and agreeing with that..  
Q And I understand, although these particular 

routines did not appeal to your prurient interest, you 

felt that they would appeal to the prurient interest of 

the average person in the community? 

A.  Yes, sir: 

• And that by hearing these particUlar words in 

`these routines, that the average person would.have a mbrbidi 

or:thaMeful interest in sea?'  
s that, the end of your.statementl. 

19 

20 

21 
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Yes.  

In 'sex? In sex? 

Q  In sex in any particular way? 

10 

11 

12 

13 

14 

16 

16 

 

A  Yes, the average person, I would say -- at the 

time, yes, the opinion we formed was that under the statute 

that it would. 

Q - In other words, the fact that Mr'. Bruce said7-Th 

a word like "cocksucker," the minute that word was said, 

somebody, the, average person, on hearing it would have a 

shameful or morbid interest in sex? 

 

A  In the average person or an average person? 

 

Q  The average person in the community. 

 

A  Yes, sir .  

 

Q  And this would be so regardless of in what • 

connection the word was used; is that correct? In your • 
opinion. 

 

A  In my opinion?: 

 

Q  In your 

 

A.  Yes, that particular word; yes, sir. 

Q ' Right. So if you ever heard that word in a joke, 

you could not laugh, could you' Because it appealed to 

Aishaneful or 

MR. MSS: Objection, as argumentative, your Honor. 

MR. MARKS: If you told. ajoke. to the average person 

using that word, it could not be a funny joke:becauatvitH:f 

would:have-to appeal to their shameful or morbid intereit::, 

• •. 
"‘:'-ln,.701M$03001E, 

.•  • 
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in sex; is that COrkiWt±,  

MR. ROSS: Objection to that, your Honor. That is not 

the issue here at all, whether it was funny or:nOt.- 

THE COURT: When you say the average petson, you mean .̀.  

6  .by that for the .both.  sexes; and so, on that,•it goes quite 

6  afield. So it is too-broad on that. Too limited, iseani 

MR. MARKS: I have nothing further. 

MR. ROSS: I have no further questions of this witness. 

THE COURT: All right, you may step down. 

10  MR. ROSS:• Your Honor, could we take the afternoon 

recess? 

12  THE COURT: Yet. 

18  Again, ladies and gentlemen, you are cautioned 

14  as before. You have been in the jury box now for about 

15  two hours, and it is hard to wiggle around and get 

16  relaxation; so we will have a.few minutes' rest. 

17  Be sure to adhere to the caution I gave you 

18  before about not talking or giving out any indications, 

19  please, during the recess. 

so  We will have a short recess. 

(Recess taken4 

THE COURT: Will counsel again stipulate that all the 

jurors are in the boX!V: 
• -1.- - 

MR. ROSS; So stipulateCArour Honor. 

.THI-ODURT 411 right.: 

MR. MARKS: So- stipulated« 
'sr 

•-•-'VJF-eief,v, 
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THE COURT: Ife'will prOceed:z”. 

MR. ROSS: KT. Hecht. 

RICHARD'HECHT.,, 

5 
--tailed as a witness by and on behalf of the People, being 

first duly sworn,-  was examined and testified as follows: 

THE CLERK: Please be seated and state your-name 

THE WITNESS: My name is Richard Hecht. H-e-c-h-t. 

DIRECT EUKINATION 
BY MR. ROSS: 

Q  What is your occupation, sir? , 
A  I am a lawyer, employed by the County of Los 

Angeles as a deputy District Attorney. 

Q  Directing your attention to' the 24th of October, 

18.  1962, did, you attend a performance of an act by Mr. Lenny 
Bruce? 

-17 

A  If  did. , 
18 

Q  Where did that act take place? 
A  This was at a small establishment called The 

21  Troubadour, which was on Santa Monica' Boulevard-close to 
Dohenyjn West Hollywood 

Q' What time did you arrive at the location? 
A  I believe we arrived for the first 11010W whith 

wasperhaps about 8:30; I'M not gnitetia: 
,  - 

Q  Did you go inside theestablishmentt 

10 

12 

18 

14 

.15 
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Yes, I,did; 

 

Q  Physically, what happened as you were going.  

inside?'- 'Did you pay an admission or just go.in and sit 
f
' 

• 4  f 

 

A  I observed ,. I believe, Sergeant Block, who-is 

6  sitting next to you, pay an admission fee for me. I,. 

7  myself, did not- pay.' 

8  Q  Then you were seated:  and whoM were you seated 

with?: 

 

'A  I was seated with Sergeant Block and- another 

Vice officer from the Sheriff's Department, I believe his 

name was Mr. Klein. 

 

Q  Approximately what time did Mr. Bruce come out? 

 

A  It might have been around 9:30. 

 

Q  Did you attend his whole first performance? 

 

A  Yes, I did. 

 

Q  Approximately how long did it last? 

 

A  Between 45 minutes and an hour, I would say. 

 

Q  What did this constitute? Was it one theme:- 

or were there different themes spoken? 

 

A  Different themes, depending on the nature of the 

material he was on. Different jokes with different subjeCt. 

matters. Different stories. Thattype.ofthing. 

 

Q  Would you tell us what you recall concerning the 

.act that evening asto the separate'routines. 

es 

5 44 

• 
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7 
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.t 
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Well, I.made some notes. NWT/ refer:toAheir-....„ 

Q 
 

Do you need them to refresh your recollection? 

A' 
 

I do; yes; sir. 

Q .  Were those made at the time they were fresh in 

your memory? "-- 

26 

A  Yes, sir. They were made when I got home', which 
was about. 1:00 a.m. on the morning of the 25th of October. 

Q  Just'a few hours after the show? ,  • 
A.  That. is;gOrtect.-•' 

.Q ' At the time you put those down, did you Icnow ,  

them to,  be correct? 

A  That is right; I did: 
- 

Q  Do you need it to refresh your recollection? 

A  Yes, I do..... 

MR. ROSS: Does counsel wish to see them at this time? 

MR. MARKS: No, I will see them after the testimony. 
Q  BY MR. 1)SS: Would you relate what you saw, 

please., • 

A' Yes. 

I observed at the beginning of the performanc 

that :Mr. Bruce paced back and forth on .the stage and used 

the words "tits and ass." He must have said those two 

words about, oh, half a dozen times and then he,stopped 

and proceeded into a story which I believe was about Las 

'Vegas. /, do not remember the full content of that parti-

cular: story. 

17 

18 

21 

22 

,  , - 
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Further, toward the beginning vf the performance, 

there appeared to be some difficulty with the lighting 

arrangements. Mr. Bruce was complaining about the 

lighting being too bright on the stage where he was.. He 

directed some remarks to the man who was in a lighting 

booth to Mr. Bruce's right, and referred to him as a "dwarf 

mother-fucker." He then leaned over the stage toward the 

audience and referred again to this man as a "prick" and 

81 There was a further story or ii-comment Mr. Bruce 
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Mr. Bruce told a. story during which he referred 

o a gentlethan in the story twice as an "ass hole" 

Q  Could you keep your voice,4,44easi. 

Yes: 

is  a "dwarf prick." 
is  Those, in substance, are the notes I made with 

15  respect to the particular parts of the performance that I 

16  was interested-ie. 

17  Q  Do you recall any other parts of the performance? 

18  . A  Yes. There was a story Mr. Bruce told which 

19  related to the death of Chriit. That was about a three- 

so  four-minute. story..., 

28  made about the police with respect to. "balling the cops." 

Re indicated this, or expressed as a personal desire 

As to- What, sir? 
"Balling the cOpi. 

Did youlinderstand that term 

8 

9 

10 

11 

12 
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I understood it from hearing_it many:years ago,' 

,yes. 

Q What did you underttand thatto mean? 

A  I understood it to mean an act of sodoOn sir 

Mr. Bruce told a story about George Shearingi 

or there was a story told where George Shearing's name was-, 

mentioned. 

 

8  In essence, that is about the substance of the 

 

9  performance as I recollect it nosy. 

• ie  Q  All right,- sir. 

 

11  NoW, directing your attention to these individual 

 

12  sequences that you have spoken of, individual events, 

 

x.18  was there any related theme between them or were they 

separate in nature? 

 

15  A  They were separate'— 

 

16  MR. MARKS: I object to the form of the question. 

 

17  think that this is an opinion. 

 

18  THE COURT: That is what he is expressing, his opinion. 

MR. MARKS: It was not asked whether in his opinion 

these were, but whether or not they were. 

THE COURT: As I understood it, I think probably you 

had better use that, 

MR ROSS: All ,right. 
(4'; , In your opinion, then, sir, was-there any relation 

in theie stories, any time inferridso to speak,.from one 
tothe,  other? , Thesetipme-,seqUeaciii: „,,  • 

A,„ 

14 

,19 

20 
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some of them humorour,stories. -  
All- right s4r,14 

Now,' directing your attention backr-to the-incident 
concerning the use of the lights at this time, did that 

have any relation to any story where the word, Ijielieve 

No, sir, it -; 
• 

MR. MARKS: Well, I will object to that particular 

portion because I do not believe in any context whatsoever 

it can be deemed to be obscene because somebody is called 
name. 

MR. ROSS: No, I think that is what we are here to 
determine. 

THE MORT: Yes, I think that is for the jury to 

find. I do not think we had better go into that. 

Overruled.: 

THE WITNESS: In my opinion, the comments about the 

light man were due to an actual irritation of Mr. Bruce 

over the lighting arrangements and were not in the form of 
Any story that he was telling. 

Q  BY MR. ROSS: How long .have you lived in the Los 
Angeles area, Mx% Hecht?' 

A  Since 1954. 

Prior to that time, where did yOu 
I WAS in the Marine Corps for two. years. Also in. 
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Southern California and in Illinois. 

Q'  How long have you been with the District 
Attorney's office? 

A  Two year,s. 
Q  During that time in the Los Angeles County' 

District Attorney's office? 
A Yes.1  
Q  Are you familiar with the term "obscene and 

obscenity" as used in the statute defining that, 311a 
and 311.6 of the Penal Code?,, , 

A  I read the statute, yes. 
Q Are you familiar with that term as used, "obscene, 

what that definition is? 
A  'I believe I am, sir. 
Q All right, sir. I will read this to you and see 

if this is what you understand it to be. 
MR. MARKS: I will object to reading it. The witness 

said he understands it. 
MR. ROSS: I believe there was a statement. 

May I show it to the witness?' 
THE COURT: Yes, you: may show it to him. 
THE WITNESS: Yes. Thank you. 
Q BY MR. ROSS: Is that the way you understand the 

term "obscene", to mean? 

Yes, isir;,. 
In your opinion sir, were the words ,used , On the 

9 

10 

'11 - 

12 

13 

It 
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1  occasion that you have spoken of obscene? 

A  Yes, sir. 

Q  As that term is used in the Penal Code? 

MR. MARKS: Object to that as irrelevant, immaterial 

and completely without the scope of this particular 
s. 

subject matter, because the words themselves cannot be 

obscene. 

THE COURT: I know. I will sustain it. I think 

the question is quite broad. 

 

10  MR. ROSS: Well, your Honor, may I just state that 

 

11 
 that is the section and that is what I am stating for law, 

 

12 
 311.6, that he is knowingly speaking obscene words in a 

 

. 13 
 public place. 

 

14 
 MR. MARKS: It does not say "obscene words," it says 

"or other words," which, in the rule of ejusdem generic 

 

16  refers them back to the particular proposition, meaning 

 

17  ballads or songs or other like kind of words. 

 

18  MR. ROSS: Well .the document used I do not think 

 

18  applies, your -Honor, but I will reframe the question. 

Q.  Sir,,do you have an opinion as to whetheror 

EL not in these sequences that you have spoken of that any of. 

the seqUences, the separate sequences,, were Obscene? 

A  Yes' I,have, an.opinion.  ; 
Q  All right, sir.. 'What is that_opinion? 
A  My opinion is that they.ware.obsCene. 

=A011*'ef'.the'seclUenOeSs 

111 
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.A  I think the reference to a gentleman in the 

story as an "ass. hole" twice was an obsCene-ieference.,  

I think the characterization of the man in the? 

light booth as a "prick" and a "dwarf prick" was an obscen 

charsctexizati011 

',think the characterization of the man in the 

light booth as a "mother-fucker" is an obscene Characteri 

zation 

As to those four, I have firm opinions 

10  Q  And that is the opinion as you have expressed it? 

A Sir? 

 

Q  And that is the opinion as you have just 

13  expressed it? 

14  ,A  Yes, it is:." 

MR. ROSS: All right, sir Thank you. 
16  You may Cross-examine. 

17 

18 

 

CROSS-EXAMINATION 

21 

 

BY MR.  1.1A444; 
Q  Mr..jlecht,,I understand that you went down to 

this Troubadour at the request of the Sheriff's Department 
because they asked you to ascertain whether or not in your 

'opinion as a deputy District Attorney Mr. Zruce18 actwav 

obscene fioth the definition of the statute; is .that 

correct?H 

  

That is .cottect;„. 
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Q  Had you, prior to going down to hear Mr. Bruce 

that night, heard him before? 

A  Yes. I have heard Mr. Bruce on, I believe at 

least two occasions on records. I never saw him before 

inperson.- 

Q  When you heard him on the,  records, did you enjoy 

hils? 

 

8  A  Yes, I think Mr. Bruce is a very good comedian. 

Q  Did you enjoy him that night? 

A  I enjoyed some stories he told; yes, sir. 

 

11  Q  Might I say that it is a fact that the stories 

 

12  you did enjoy were the stories where the words were used 

 

Is  that you desCribed? 

 

14  A  That would be a fair statement. 

 

15  Q  Now, I believe you stated that in your opinion 

 

is  there was no relation between -- I think we had some sort 

 

17  of a definition established before, let us see if we go 

 

is  along, the entire 45 to 60 minutes that Mr. Bruce was on 

 

.19  the stage, we called an act. Individual themes we called 

routines... 

Now, did you form any opinion as to the dominant 

theme of the entire act of Mr. Bruce? 

MR. ROSS: Objection to that as, immaterial, your Honor, 

20 

24  on the prior grounds :stated. 7) n 
THE {COURT:' ,Yes. '.''''''' 
,J.,  . .. 

The whole thing .about- it is this: T.,think-.,we:: 
a.  s •  , 
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1 
 

have discussed that, and that particular way I am going 

to sustain that by the use of the word "dominant theme," 

because until you know that there is a theme, there is no 

 

4. 
 dominant theme. 

MR. MARRS: All right. I will try to develop that. 

 

Q  You stated that in your opinion there was no 

relation between the routines; is that correct? 

 

A  There was no relation story-wise between the 

routines, Mr. Marks 

 

10 
 Q  Would you agree with me that there was a relation, 

 

11 
 to wit, that every routine was intended to be a humorous 

 

12 
 routine? 

 

13 
 A  Yes, most assuredly. 

 

14 
 Q  All right. So that is one connecting thread; is 

it not?.. 

A Yes. 

 

17  Q  Would you agree that another theme or connecting 

 

18  thread between the materials is that Mr. Bruce's material 

 

19  relies primarily upon his commenting on particular subjects 

 

20  and describing these particular subjects by incidents? 

 

21  A  Mr. Bruce's technique of evoking laughter is 

commenting on various things, if that is what you mean. 

Q  All right. Now, would you say that each and 

every routine had that particular type of thread running 

 

u.  through it? 

A  I do not believe each and every routine; noi sir. 
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Q  Well, he doesn't tell jokes in 

:.differentiate between jokes_and. patire7: 

Can you 

Q  Now, Mr. Bruce does not • tell jokes, does he, 

in that.oense? 

A  Yes, I think he does. 

Q  Do you remember any of the jokes? 

A  Offhand, no. I did not make any notations with 

respect to them. 

Q  Approximately how many people were in that room? 

11  A  Between 60 and 70, in my opinion. 

Q  Both men and women? 

13  A Yes. 

14  Q  Did they appear to be enjoying themselves? 

A  Well, there was laughter. I assume that comes 

16  from people enjoying themselves at various times. 

17  Q  Did they laugh at these particular routines 

which you did not laugh at? 

THE COURT: That is, if you know, of course. 

MR. NARKS: Pardon me? 

THE WITNESS: Yes. 

Q  BY MR. MARKS: So is it fair to say that 

whether something was funny to you was a matter of your 

personal taste or opinion? 

A Yes. Absolutely. 

There was no routine in itself which you can thi k. 

18 

19 
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of that, there was not laughter from some quarter of the 

room •• 

A  No, not that I can remember. 

4  Q  Within your opinion that a particular routine 

was obscene, you had in mind the fact that appeal of the 

6  matter was to prurient interests; is that correct? 

A  I felt that Mr. Bruce, through the entire 

8  performance, was making an appeal to prurient interest. 

9  Q  Any specific prurient interest? 

10  A  Well, if we define prurient interest in the 

11  language of the Code, to wit, an abnormal and unusual 

12  interest or exceeding the usual candor employed with 

is  respect to sex, excretion, I think it would fit within 

14  that definition, Mr. Marks. 

35  Q  All right. 

16  Now, did that appeal to your prurient interest? 

17  MR. ROSS: Objection on that as Immaterial, your Honor. 

18  The question is as to whether or not it appealed 

19  to the persons applying the contemporary standards to the 

20  average person, as defined in 311, not to Mr. Hecht 

21 personally. 

COURT: Yes. Sustained. 

Q  BY MR. MARKS: When you were talking about appeal 

to the prurient interest of the average person, you used 

this definition in a sense to form your own opinion; did 

26  u "not? 
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A--  No, sir. I said that I.belieVed, or in my 

opinion, Mr. Bruce was making an appeal to prurient.  
.Intere0;;. 

Q.  Well, that is different from appealing to 

prurient interest; ilvthat correct?:  
A  No. .I think they are synonymous, - 
Q  Did you feel that Under the definition, and -I.. 

will just use part of it, "To the average person applying 

contemporary standards," that his material appealed to the 
prurient interest of an average person? 

A  Yes, sir; I so felt. 

Q  Did it appeal to your prurient interest? 
18  MR. ROSS: Same objection, your Honor. 
14  THE COURT: I think he can answer it. 
15  I will overrule it. 
16  THE WITNESS: I think it did. 

r17'  
Q  BY MR. MARKS: In other words, when you heard 

these performances and these stories by Mr. Bruce that you 

have outlined, you had a shameful or morbid interest in 
sex? 

No, sir. 

MR. ROSS: Object o that. That is not all the 
definition at all. :  - 

THE COURT:, No. That,is.nopart of it.
Q

, 
. BY MR. MARKS: Did you have a shameful or morbid 

interest in :iotcret*Onf -, 43r -  - 
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MR. RDSS: Sathe objection, your Honor. It ismet

whether:he had; it is whether that appeal wasto,that 
interest... 

MR. MARKS: No, that is not: what the statute said. 

THE COURT: The Court ,has ruled 

MR. MARKS: The objection is sustained?, 

THE ODURTt Yes. 

Q  BY MR. MARKS: Do I understand that your opinion. , 
is that a person can go to be entertained, to laugh, and 

10  while that person is being entertained and is laughing and 

enjoying himself, his prurient interest can be appealed to? 

18  A  I did not so state that, but I believe that is 
13  a possibility, yes. 

14  Q  Is that your opinion? 

15  A  Yes, it i8. 

Q  Is that your opinion as to what Mr. Bruce's act 
accomplished? 

1s 18.  A  I do not know if Mr. Bruce's act accomplished 

19  an appeal to prurient interest. I think grammatically 

20  it is incorrect, and I think semantically it is incorrect. 

21  Mr. Bruce was in fact making an.appeal and_in fact appeal:. 

ing to prOrient interest.... 

zs  Q-, 

Now, Mr. Hecht, did you hear the word !shit" 
being used thai 

1.. 

11 

.17 

24 

• 25 
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In reference to a narcotics comparison with 
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narcotics and how in-one sense the word may be obscene 

and in another sense the word may not be obscene, :depend-! 

ing on .its reference? 

A  .1 do not recollect hearing that, Mr. Marks,.,  and 

excretion?  

A  I cannot answer that question unless I. heard 

fully the context in which that word was used. 

Q Well, the word in context is being used in the 

sense -- Have you ever heard narcotics, marijuana or hero 

referred to as "shit"? 

A  No, sir; I have not 

Q In your capacity as deputy District Attorney, 

you have never heard of this slang word? 

A  No, sir; I lave not;. 

Q Do you know what the word "crap" means? 

A  Generally speaking or with respect to narcotics?-
. 

Q Generally speaking 

A  It Can be used various ways. 

Q Have you ever heard the word scrap" used synony-

.rnioua With 1664.  

. "I made no notation with respect to that,. 

Q If you had heard. that word, would that word in. 

its use be appealing to a shameful or morbid interest' in 
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-  , 
Q  And if the word were used in that sensein 

 

Mr. Bruce's act, would you consider,thai,  -• 
MR. ROSS: Objection to.that 

Q  BY MR. MARKS;  obscenert 

MR. ROSS: '7 As bearing no relationship to anything 

in the testimony solfar.'. 

THE COURT: No, that is the danger of it, and then 

we do not have a specific instance in which you are asking 

for opinion and we do not have any specific instance on 

which the opinions could be based. 

So I will sustain it. 

Q  BY MR. MARKS: I would like you to take a look 

at this document and ask you to read the front cover and 

the inside cover. - 

A  Yes, sir; I have already read it. 
Q  Would you read it but loud. 

MR. ROSS: Objection to that, your Honor, as immaterial 

It is going into words that are not here in evidence and 
have no relation to anything. 

THE COURT: That is where the trouble comes in. ,First, 

those were not stated by Mr'. Hecht that he heard. 

1R.-MARKS: Well,, that is fine, your Honor, but this 

is just going to test the opinion of Mr. Hecht as to the 
basis of his opinion., I think that I am entitled to go„, •  
into tt;.- 

,  •  , 

• 
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MR. ROSS: Not, your Honor, as to .a word we do not 

• , 

even have any evidence on here. We could sit here from 
, immw, to forever.and  '  

.  •  • •  '  •  . •  •  .  • 

4 .THE COURT: I will sustain the objection. That is 

5 
If 

6 

7 

8 

going far afield. 
;  .4:  • 

HQ  :BY MR. MARKS: I will ask -you, Mr. Hecht, with 

respect to this particular card, in your opinion, doei 

this appeal to prurient interest? That is, a shameful 

9 

10 

11 

12 

18 

14 

15 

.  16 

17 

18 

19 

20 

21 

or morbid interest in excretion? 

MR. ROSS: Objection to that; as immaterial, your 

Honor. The card has nothing to do with the evidence that 

we have before the Court at this time.  _ • , 
MR. MARKS: 

THE COURT: I think the word, so far as that is 

concerned, and we do not know -- the foundation, all the 

way through is so limited, even if we were to attempt to 

use it, we would not have any right to use it. 

22 •

23 

24 

So I will sustain it on the whole thing. First, 

it is immaterial; secondly, there is no foundation.- 

MR. MARKS: Your Honor, I think I am allowedHto 

introduce evidence of contempOrary•community.  standards. 

THE COURT: You can, anything in relation to what he ,  
heard. In relation to that, but not to use -- The:field 

would be unlimited as to what you might use as. other Words' 
in that connection 

14 are dealing leitk,' 
• 

MR: MARKS: That is right. 
'  • • 

 

,..  •  . .  . 

• 

• 
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contemporary community standarda 
THE ODURTz Yes. Only .in relation as to what Was 

MR. MARKS: That is what I am asking about: something 

in relation to what he. said; . 

THE COURT: But he did not state this word was used. 

 

7  MR. MARKS: He did not say this word was used, but he 

 

8  said other words were used and I want to find out to what 

 

9  extent Mr. Hecht's opinion goes, so that the jury can 

 

10  determine for themselves the basis of his opinion. If he 

is allowed to state it, then he can be cross-examined on it. 

 

12  I will submit it, your Honor. 

 

18  THE COURT: In order to save time, I will overrule the 

 

14  objection so that we can get an answer here. 

 

15  MR. MARRS: All right. 

In your opinion, are the words on this card, and 

 

17 
 I will read them. 

 

18 
 

"It's Christmas -" 

 

19 
 

MR. ROSS: Objection to this, your Honor. You are 

 

20 
 

getting before the jury now.,f 

THE COURT: Yes. Something else which Mk. Marks has 

been told that he could not do.. 

Q  BY MR. MARRS: Do the words on this card, in your 

opinion, appeal to the prurient interest, that is, a shame-
ful or Morbid interest in excreiolif 

Are ,yeu.tatking  about the words as printed* the' 
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.-card and comprising a part of the cardAtself? 

• Q  The words as imprinted on the card and eMbodied 

within • the framework of the „caid.., 
A  No. My answer 'would be no.' 

Q  All right.  

May this be marked Defendant's Exhibit A, your 

Honor? 

THE COURT: It may be so marked. 

Q  BY MR. MARKS: Getting back to this original, 

situation, when you went in, had you been informed that the 

night before Officers Klein and Scheyer and perhaps another 

brother officer had been in to hear Mr. Bruce's act? 

MR. ROSS: Objection as hearsay, your Honor, and 

irrelevant,,, 

THE COURT: Yes, what he was informed. If you want 

to ask him if he had personal knowledge, then that is 

different'.  

Sustained.': ,  7 

Q  BY MR. MARKS: Did you have personal knowledge 

,that Officer Klein and Schayer and other members of the 

Sheriff's Department had heardMr._Bruce's act the night 

before? 

A  No, sir, I was not with then the night before. 

Q 
 

At whose-request did you*godown to hear Mr. Bruce 

A  I believe. Captain Hall of the Vice Squad called 

28 
 my office. As I recollect, he :spoke to me and asked me. 7.7r  
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and 'I believeSergeant,Block,may or may not.. also' have. 

called me with respect to this particular. performance. 

Q  That is this officer:1*re? 

A  Yes,'-that is correct; 

Q  Am I correct in assuming that they wanted to know 

Maybe I am repeating this. 

7  They wanted to know whether or not in your. opin- 

iOn this was obscene? 

MR. ROSS: Objection, your Honor, as immaterial, and 

10 
 it is going beyond the issues of the case. I cannot see 

11 
 why this has to be made an issue in the case. 

12 
 THE COURT: That has been asked and answered, an 

18 
 Sustained. 

16 
 Q  BY MR. MARKS: Is it your opinion, Mr. Hecht, 

16 
 that any word spoken which has a connotation of sex or 

16 
 excretion is an obscene word? 

17  A  No, sir. Absolutely not. 

18  Q  Do you recall the context of the. routine that 

19  Mr. Bruce had with respect to "tits and ass"?. 

A  I believe Mr. Bruce started off.that particular 

21  routine by pacing back and forth on the stage, as I have 

Imdicated, repeating those particular words; and, to the 

best of my recollection, I believe indicated you could not 

say those here If you were in Las Vegas, you would have 

. 25  to use two different words, which. I do not recall. 

ffi  MR. ROSS: Your Honor, may the defendant be cautioned 
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4 8:  1 
to keep his voice down? I-thinkthe- jury i • • • 

MR. BRUCE:, Vm sorry',v' 

THE' COURT: —Yes,:you:Wiiihave to keep your . voice 
• , 

down and keep your:movement:3 to yourself. 

MR. BRUCE:. I underStand, 

6  MR. MARKS: May we approach the bench, your Honor? 

7  THE COURT: All right.  

8  (The following proceedings were held at the 
9  bench outside the hearing of the jury.) 

MR. MARKS: The defendant informs me that the firs 

11  routine on this tape now is the one with respect to the 
12  "tits and ass,” and we would like to play it to this 

13  witness. ' 

14  MR. ROSS: Well, I object as to that. The same, no 

15  foundation. There is no showing that this was made at 

16  the same time. 

17  MR. MARKS: Well, I want to ask him whether or not 

18  this is the same routine. 

19  MR. ROSS: This witness is testifying what he remembers 
20  from this night, and we are going to the same thing of what 

81  he tried to get in on the People's case. 

THE COURT: We decided that in chambers before and 

23  we are going to rest on that, because that is the thing. 
24  MR. MARKS: Well, this witness does not have any,  

recollection of the routine. I want to refresh his 

reCoilection:  1'  

a K. 
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AO' 
THE COURT: Then hiS testimony to that extent is only 

as strong .88 he is testifying. That is up to the jury to,  
deterMite 

MR. MARKS: Yes, but.  you' have allowed the words in. 
I

- -7 
move to strike the words. 

THE COURT:, 

MR. MARKS: The whole testimony of the witness, since 
he cannot recall the routine. 

MR. ROSS: 'That is not the testimony at all. 
states he recalls it as best he can. 

THE ODURT: We are not going to try that now. It has 
been decided before. 

(The following proceedings were held in open 

P. 

court.- 

Q  BY MR. MARKS: Mr. Hecht, do you remember the 

full routine regarding "tits and ass"? 

5 

10 

11 

12 

24 

15 

16 

17  A  No, sir; I do not. 

18  MR. MARKS: Your Honor, at this time I move to strike 
19  all the testimony regarding that routine. 
ss  THE COURT: The motion will be denied. 

Q  BY MR. MARKS: Do you remember, Mr. Hecht, the 
story about the gentleman in which there Was twice a 
reference to him as an "ass hole"? 

A , Do I recollect the story that vas told?- 
, .41  NOS. 

No,.sir  do no . 

tifr y, 

  

  

4 

F. 
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MR. MARHS1 Your Honor, ep this time I move-to sttike. 

all "'the testimony of this witness about that particular 

routine.'. 

  

THE COHRT: Denied 
MR. MARKS: And that particular reference.. 

Do you remember the context of the story about 

"balling the cope? 

A  It was a statement -- Yes. It was just a simple 

 

9  statement expressed as a personal desire by the defendant. 

 

10  Q  And it had no relation to any routine told by him? 

11 

 

A  Not that I recollect; no, sir. 

Q.  It might,Sme?: 

A  Yes, it' might 

14  Q  Would it refresh your recollection if I mentioned 

15  that this was with respect to a routine where he was 

16  talking about the New York policemen who dressed up as 

Itolnen? 

is  A  I do not recollect thit„ sir. 

  

Q Do /ou remember him telling a story about that?' 

A  o; sir;.;/. do pot. 

21 

 

, - 
Q 'About  the New York cops dressed up as females so- 

that they could catch therapists in Central Park?: 

A  I remember a story about-ripists in Central Patk 

I do not reMember the particular content about New York 

:policemen dreesing up ge;ioipin. 

Q Would it refresh your recollection if I told, you 

   

   

A,' 

if 

:1+ 
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'̀ that Mr. Bruce said in context that. it was a very danger*, 

ous. OcCupation, in a sense, for-the policemen in.New York 

to-dreas'up as women because some of them had. such :nice • 
asses that the rapists would come back for seconds? 

A  I remember that particular remark but not with 

respect to the expression of "bailing the cops no. 

Q  And Mr. Bruce, just out of the clear sky, between 

two different nonrelated themes, said, "I'd sure like to 

ball a'cop"? 

A  I believe so; yes, sir. 

Q  Do you know what that means? 

A  I have already indicated what my opinion of that 

All .'right 

Do you remember any reference to transvestites 

and indiscriminate rapists? 

A  No, sir; I do not. 

Q  Do I understand it, Mr. Hecht, that in none of 

these particular routines where you heard the words did 

you laugh? The words that you remember hearing. • 

I do not believe I did, Mr. Marks, :no. 

Yoli were in the Marines for two years; is that 

Thit is right.  
In the Marines lou have heard some of these words 

 

oink  

 



‘f 
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148; 
A  I used thew myself, 

Q-  If you called somebody a dwarf mother•fucker,. 

were you attempting to appeal to that man's prurient 
-4- 
 

interests? 

MR. RDSS: Objection to that, your Honor, as going, 

beyond the scope, and it is not the question. 

The question is, this is Used.in the, public 

place, not in the Marine Corps locker room. 

THE COURT: Yes. Those are the two reasons. Not so 

much going beyond the scope, but the situation in which it 

is used. It is an entirely different category. It is not 

appealing to the public as a whole. 

Q  BY MR. MARRS: Was Mr. Bruce cursing at this 
person?. 

A  I do not know what you mean. by the word "cursing, 
16 

17  Q  Cursing. Swearing at him. Calling him a name. 

18 Hostile. Antagonistic. 

A  Mr. Bruce gave the appearance of being hostile 
toward him, yea. 

Q.  Is it your opinion that when he called that man 

that name he was intending to appeal to the prurient 

interest of that man or anybody in the audience? 
A  No sir. Definitely not. He was trying to make 

that comment to evoke a humorous reaction of some laughter 

to that audience and still accomplish the results of having 

10 

11 

12 

18 

14 
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149 the lights,d 
Q  So that particular phrase that you told us about, 

you::da not think was obscine?: 

Yes,:I 

Q  You still think it is Obscene? 
A  I never Changed my oPiniOn. 

M. MARKS: All right. 

I have nothing further. 

MR. ROSS: No further questions of this witness. 

THE COURT: All right. You may step down. 

MR. ROSS: Sergeant Block. 

SHERMAN BLOCK, 
14  called as a witness by and on behalf of the People, being 
15  first duly sworn, was examined and testified as follows: 
16  THE CLERK: Please be seated and state your name. 
17  THE WITNESS: Sherman Block. B-1-o-c-k. 

11. 

DIRECT EXAMINATION 
BYAR 

 

Q  What is your occupation, sir?,  

I'm a sergeant, Los Angeles County Sheriff's 

Department, presently assigned to the Vice Detail,; 

How-long.have you been a deputy sheriff?
A   Approximately seven-yearn 

 

How long  you been on the Vice Detai1J,ofQ 
 , 

OP, 

7 

10 
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County Sheriff's Office? , 

A  Approximately two and one-half years:. 
Q  What is your particular assignment there in"the 

Vice Detail4::  

A  
At present I am in charge of the evening-utility 

crew, which has no specialty as regarding vice violations. 

We go out and make vice investigations'of all natures and 

effect arrest- Whenever it is necessary. 
Q  Directing your attention to October 24 of 1962 

did you attend a performance of Mr. Lenny Bruce? 
A  / did. 

Q 

A 

address 

Q 

Doheny: 

Q  Whom did you go there with that evening? 

A - Mr. Hecht, of the District Attorney'i office, 
and Sergeant James Klein, who at that time wasassigned 
to the Sheriff's Vice Detail. 

Q  Did you go inside the location there? 
1-diC 

Did you 

Was there anyone else that was performing there 

Where was that? 

That was at the New Troubadour. I believe the 

is 9083 Santa Monica BouleVard in West Hollywood. 
It is over here by Doheny, is it not? 

On the north side of Fanta - Monica, just east of 
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at that t 

Yes, tiro 

Who-was that 

A  There was a --.I.  believe a male guitar playei' and 

vocalist by the name of -- I, believe his name waselqC 

Miller. 

Q  Did he play at the same time Mr. Bruce was there? 
A  No; preceding. Mr. Bruce. 

Q  Mr. Bruce's act he did by himself; is that 

correct? 

A  Except for one skit. 

ut  Q  Would you tell us of these routines. Was it 

18  comprised of one overall routine or was it separate 

routines? 

A  The routine was composed of a group of comments, 

satirical situations, in my opinion, which were not related, 

Each seemed. to be on a specific- subject. 
Q  Would you relate what you recall was said that -. 

-eyening. 

20 
 A  I probably won't get the chronological order, 

21  but - upon entering the stage, the first_thing that Mr. Bruce 

22  uttered were the words "tits and ass, tits and ass, 

:tits and ass," many times.. 

Q  Row'many times would .you say he repeated those  

.:would say . many.  
='! 

10. 

11 

14 

15 

16 

17 

1 
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,; 

8 

9 

10 

is 

Q  Was there any estimate at all? 

A.'. I'd say a dozen, anyhow. And then he went on to 

relate that  Veiii)the predominant theme is "tits 

—and ass"; that the billboards depict tits and ass; that 

the marquees depict tits and ass. And that was the context;  

of that particular sequence. 

Then I believe he told a story regarding the Lone 
r__---N  
Ranger\ and to the effect that "Have you ever taken, time 

to analyze the Lone Ranger? What he's trying to do? Rave 

you ever realized the meaning of the silver bullet that 

the Lone Ranger leaves?" 

And he says, "Think of Er. Ehrlich's magic 

13  bUllet.. What, in effect, the Lone Ranger is saying is. 

that the whole world has the clap." 

is  Q  Do you understand the word clap"? 

16  A  Yes, sir.' 

17  Q  What do you understand that to mean? 

iS  A  To mean gonorrhea, a venereal disease. 

19  Along the same subject of the Lone Ranger, he 

went on to relate that the Lone Ranger never accepted gifts 

any type of gratuities, for these good deeds he performed._ 

And on one occasion a group of people prevailed upon the 

Lone Ranget to,accept a gift for some act that he.  performed; 

thatAtwould.,please the children tremendously ifhevould 

accept this gift. So he said, Mr., Bruce went intoit- draVV, 

,Sodthern or Western,. drawl, andtelated. "Well 'okay, in thiS!  

14 

• 

• •O' 
da4f, 
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case I'll accept the gift." And whenthe:pertion is asked, 

what he'd like he said, "I'll take that Indian over there" 

And they said, "Old Tonto' What are you going 
ID do with that Indian?! 

He said, "I'd like hhn for an unnatural act." 

And at this time he went on, "The kidd started 

jumping and hollering, 'The Lone Ranger'S a fag. The 
Lone Ranger's a fag.'" 

And that is the end of that skit. 

Do you understand the term "fag"? 

Yes, sir. 
Q  What does that mean? 
A  In my experience the term "fag" refers to homo- 

sexuals. 

Q  All right, sir. Continue. 
A  And then he said, 7/1 11 also take that white 

horse over there." 

And the person again asked, "What do you want 
with the'horse?" 

And he said -- I don't know the exact words 

to .the effect. that "I want to make him a part of the acti 

Further on in the show or perhaps prior -- as 

I say I forget the'COntinuity -- Mr. Bruce 'Asked that .  • 
the lights be dimmed andthe lights were not  and .  
heMade the. statement, "These lights might be fine for 

George Shearing, but they're too brightforma4" 

 

• •,,er  ezt 
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He:then,facedu0 to the- what I believe:is 

light control boothl.and made the statement quite loud, • 

"And you'liwarftot6r-lucketi  turn the lights down.. •,- 
---AndWhen the.  lights still didn't godown, he bent'over 

the table closest to the stage and said, "The. dwarf pric 

thinks I'm kidding." And at that time the lights were 

loWered, 
.  • 

Q  George Shearing is a musician; is he not? 
(0!,, 
Y As  He's a blind musician. 

4  LA, Yes. 

All right. Continue, sir. 

A  Mr. Bruce went on to talk about the policemen 

in New York that were being dressed as females to patrol 

Central Park because of a rash of muggings and assaults 

on females that' bad been taking place; and then he went on 

to state that, "Some of these policemen have pretty nice 

asses; so that sure won't stop some of these rapists." 

He went on to extoll the virtues of marijuana 

over alcohol. Further, discussed the term "shit"; and he sai 

"Shit)  'shit, shit, shit, shitl  Now, don't get excited;" • • ; 
he said,"there's a Supreme Court decision that said that 

shi0 when used as a reference to narcotics, is perfectly 

legal. Therefore, if you shit in your pants and smoke it, 

you're all.right." 

Essentially,that's all. I can remember 

performance.. 

12 

18 

14 

15 

16 

17 

18 

19 

so 

21 

22 

23 
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'Q'  These are the separate theories of skitS - . 
-  • 

to speak, that took place . at that: time? 

A,-  'Yes it', 

 

Q  You stated that somebody else was there. 

DO yoUtecall what skit that was in? 

 

A'  Yes. He went through one routine where he asked 
,  • '• 

Eric Miller, who is a Negro entertainer, to come on the 

stage. And, as I recall,-  what he was. attempting:to depict 

was an all-white party with one Negro guest. And this 

particular sequence was supposedly one of the Caucasian 

individuals approaching this lone Negro at the party and 

attempting to.break the ice. And I believe it was just 

conversation like "I'm so-and-so.. 

"And I'm so-and!.so, 
.  1  ,  • 

"Are you enjoying. yourself? • 

And then Mr. Bruce stated something to the effect, 

"You know, in my opinion, Joe Louis was the greatest fighter 

of them all." ' Or  Mays was the greatest ball 

player" or something to that effect. And that was the 

only 'time that any other person took part in the act while 

I was there,, 

Q  Have you observed or gone to any other night 

clubs to. hear entertainers?.., / 

A  Yes, Att.  z. 

Here in Los Angeles Coillity?„_ 

44  

7 

9 

10 

11 

12 

13 

14 
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16 

17 

18 

19 
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As part of your duties or as 

pleasure, going.06t?- 

,tk  Mainly as part of myduties 

Q  How many such night clubs have you gone to? 

A  Oh, say, eighti-ten. It's 

Q  Have you' heard other persons, other comedians, 

giving acts? Have you on those occasions? 

A  Yes, 

Q  Have you ever heard these types of routines 

by other persons in night club acts? 

A  Well, by "this type," you mean a monologue? 

Yes*. 

Yes, I've heard monologues. 

Q  Have you 'heard similar material presented in 

similar fashion? 

A = 

Are you familiar with the term "obscene"and 

"obscenity" as used in Section 311 of the Penal Code? 
• A,  I believe450 

Q  All right, sir. 
- 7 

311a there. 

Just read it, if you will,. 

A - Uh-huh. 

Is:that the way you understand the word "obscene"?'  

That is':correct.. 

lAd-yoU form any opinion as to any of the matters 

41•11mOrminm, 
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presented in the individual skits, let us takethem ' 

individually, as to whether any of them were obscene? 

A'  Yes, sir. In my opinion there were portions of  
the show that were obscene. Individual skits .that-=were' 

lObocemi 

Q  Which skits were -ihose?.;4. _ . 
A  I believe the-one referring to the New Yofk" 

policemen. I believe the commentary on the Lone Ranger. 
I'belieVe under the definition of that section the :-. 

not pertaining to narcotics, but the portion of '"shittin 

in a bag and smoking 14 certainly pertains to excretion 

and the ,,,.' beyond reasonable canOor ..and so forth. 

I believe the opening."tits and ass, tits and 

ass,* just running up and down without tying them'in with 

.anything at that time were obscene. 

The reference to the person in charge of the 

lighting I really do not know if I can say that they were 

obscene in that term or more in the line of disturbance, 

I- mean, using it in a boisterous and belligerent manner 

in the pretence of females. 

I really can't offer a valid conclusion on that 

particular incident.' 

MR. ROSS: All right, sir-::.Thankyous  

Youttay:'Ottott.e**Ikili0 
THE. COURT; It is five minutes to 5:00 'now. If the 

cross-examination is going to last any length of 

10 

11 

12 

18 

14 

15 

16 

17 

18 

19 

s. 
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MR. ROSS: fliaveYnoidea, your: Honor. _  

MR. MARKS1 T think it&obabli is 

THE COURT: I think it would be kind of foolish to 

get it started. 

Ladies and gentlemen of the jury, we are going 

to recess now till tomorrow, and I. am going to ask you,  

to come back by 10:00 o'clock tomorrow morning instead of 

10:30. We want to see what we can complete about this 

case tomorrow, and we are going to try to eliminate as 

much as we can of the other work and send it down to 

Division I. So if you will kindly be back here by 10:00 

o'clock. 

Of course, during the meantime, again, now you 

have a whole evening and night to yourselves and with 

your families and others. Be sure that you are very careful 

about not expressing yourselves or giving out any thoughts 

whatsoever or receiving anything from anyone. Just forget 

all about the subject from now on until you return 

tomorrow morning, if you would, please. 

Thank you very much, and I hope you have a good 

night's rest, and that you will return here safe and sound 

tomorrow morning. 

ereupon an adjournment was taken until Friday, 

February 15, 1963, at 10:00 a.s.) 
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BEVERLY.'HILLS; CALIFORNIA, FRIDAY FEBRUARY 15, 1963; DAM 

000--, 

 

8  THE COURT: Are both the People and the defendant. 

 

~4  ready to proceed?  

MR. ROSS: , Yet, your Hbnor. 

MR. MARKS: Yes, 

THE COURT: Will you stipulate that all Of the jurors 

are in the box? 

MR. ROSS: Yes. So stipulated your, Honor.'• 

THE COURT: Will you so stipulate, Mr. Marks? 

MR. MARKS: Yes, your Honor. 

THE COURT: All right. We will proceed.• 

MR. ROSS: The People have finished the direct 

examination of Sergeant Block: 

THE ODURT: Cross-examine. 

CROSS-EXAMINATION 

BY MR.  

Sergeant Block, you saw Mr. Bruce October 24; 

That is Correct.' 

1962? 

Correct.4 

Q 
 

Is that the first time you had ever seen Mr. Bruce 

act? 
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The 17th.:.Of October. 

Were you on duty at 

Y04.4 sir- 
Waa that in the course of your duties as a member.. Q 

of the Vice Squad?. 
S.f 
• 

Q.  Checking out his act?., 

A  That is correct. 

Q Was his act similar on the 17th to the 24th? 

A  Yes, sir. 

Q Did he use the same words? 

MR. ROSS: Objection, your Honor. One, it is im- 

material; and, secondly, it is going beyond the scope of 

the direct examination. 

We are dealing with three charges: the 23rd 

and 24th of October and the 12th of February, not with

the 17th of October. 

THE COURT: I was wondering what relation that could 

have with anyttling. 

MR. MARKS: Just to.get a background. 

Q Officer, do you'have any bias or prejudice of 

this defendant/ 

NO, 

Q  Is . t not a faCt,Offider that you did j  
make an arrest on Oetober.1719021 

21 

10,  
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That is cOrreat., 

There was no arrest, made on October 23., 1962? 

A  To my knOwledge,there was none :made;  

Q:  On October 24, 1962 you decided to arrest the 

defendant; ilythatcorrect?' 

A  There was an arrest made.  on the 24thi yes, sir. 

You did not have a warrant for the arrest of the. 

defendant; did ,yOu?' 

'A  No, sir.' 

Q  But in the course of your police business, you 

are permitted to make an arrest without a warrant if you 

see a crime committed in your .presence? 

MR. ROSS: Objection to that. There is nothing to 

require an officer to make an arrest on any particular 

.occasion, especially on a charge of this type. 

THE COURT: I cannot really see where that has any 

bearing here at the present time. 

Sustained:, 

Q.  BY MR. MARKS: You .arrested Mr. Bruce after-his . 

first show and before the second show; did you not.? - 

A.  I believe thatloas the time;:yea4  sir. 

Q  Abiout what time-was that? 

A -The:arrestt:  

Q  The. arrest? 
A  I believe approximatelY.11:4 

Q  Do you. know:whattimellt, Bruce got out of 44 
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that day or the next motnii  

A  I have no idea 

Q Were,yOU at the station?  

. •  ' 
 4 •  A  Not when he was released; no, sir.  

Q 
 Is there any reason why you felt compelled to ... 

arrest Mr. Bruce on the 24th without a warrant and did not 

feel compelled to arrest him on the 17th? 

MR. ROSS: Same objection as immaterial, your Honor. 

THE COURT: Sustained. 

MR. MARKS: I think it goes towards the bias and  

prejudice of the officer. 

THE COURT: Not necessarily at all. Not necessarily. 

Q  BY MR. MARKS: Did you ever tell Mr. Gene Norman 

of the Crescendo that he had better not hire Mr. Bruce? 

A  I don't even know Gene Norman. 

Q Do you know of any officer in the Sheriff's 

Department that told Mr. Norman that? 

A  No, sir. 

THE COURT: That would be hearsay, anyhow. 

Q BY MR. MARKS: Did you ever receive a complaint 

21  about Mr:` Brudi from other thantheSheriff's.Departmeht? 
A.  Did I personally:receiveahomplaintl 

Yes. 

A No, 

Q When you saw Mr. Bruce's show on the 17th, it 

was approximately similar to the one you saw on the 24th; 

22, 
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is that correct 

A  Pretty much so,,,yesi 

Q: " On the 17th when you heard that show lmere yomr, 

prurient interests aroused?''' 

MR. ROSS: Objection to that, your Honor, as immaterial 

Especially as to the 17th. 

THE COURT: I will overrule that. He can answer. 

MR. ROSS: And also make the further objection, your 

Honor, it is not .a question of whether or not this officer's 

prurient interests were aroused, but the question is 

whether or not the appeal was to prurient interests. 

MR. MARKS: Well, that is how you determine it. 

THE COURT: On that basis I will sustain it. 
Q  BY MR. MARKS: On October 24, 1962, when you 

heard this show, was your prurient interest aroused when 

you heard these words? 

MR. ROSS: Same objection as being immaterial. 

THE COURT: Sustained. 

Q  BY MR. MARKS: When you saw this show on 

October 24, 1962, do you know any average person whose 

prurient interest was aroused by Mr. Bruce's show? 

MR. ROSS: Same objection, your Honor.  . 
THE COURT: Sustained. 

MR. MARRS: Well, your Honor this  the exact matter 
that ,we are going to: whether or not 

,THE COURT: I-am:Afraid I cannot-Agree with, you beca4Se 
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are trying to singularize it. 
1111 
Q  BY MR. MARRS: Anybody at that 

show, after 
 0•11011.1.0.11•01.1•va 

hearing Mt. Bruce, did they masturbate?:: 

MR. ADSS: Objection, your Honor. 'ImmateriaL 

THE COURT; But I will sustain that. 

Now, there is no excuse for that, counsel, and 

I do not want you to ask a question like that, which it 

8  entirely improper. 

9  Q  BY MR. MARKS: Did you. think that on October 24, 

io  1962, at the Troubadour, people were having an orgy, by 

listening to Kr. Bruce? 

MR. ROSS: Same objection. 

13  THE COURT: Sustained. 

14  Q  BY MR. MARKS: Did you arrest Mr. Bruce on the 

is  
basis that you thought the appeal of his show was to the 

16  prurient interest of the average person, applying contem- 

17 

is 

is 

20 

21 

porary standards? 

A  Yes, sir. 

Q  On what did you base that opinion? 

A  On the Penal Code Section 311.6 and going back 

to 311a.* as obscenity is defined in the code. 

Q.  What did you observe with respect to the people, 

in that show, or the audience, which led you to the belief 

that ,the appeal of the  
was to theA3rurientAnterest 

besides the .definition in the PenaLCode? 

ROSS: I object to that in the form in:which 
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given, your Honor. The question is not the appeal to 

the audience or what happened there. It is the community 

standards. 

THE COURT: Objection sustained. 

MR. MARKS: May I have the previous question and 

the answer read, please., 

(Record read.) 

KR. MARES: All 'right. 

Q. As I understand, you based your opinion that 

his show appealed to the prurient interest, not on his 

show but on the fact of the Penal Code; is that correct? 

A  That his show fell into the realm of the situatio 

as defined in the Code, which would constitute an offense. 

Q What, besides the Penal Code, did yoU.  use 

to base your opinion that Mr. Bruce's show appealed to 

prurient interests1 

A  The material that he used. 

Q What materialwap that? 

A  All that I've testified,to. - , 
Q What you have testified to, that did not appeal 

to your prurient interestsqdid,it? 

MR. ROSS: Same objection, your Honor. 

THE COURT: Yes,-.sustained.  

Q BY MR. MARKS: Was there any, person or anything' 

which you observed besides the Penal Code which'allowed y~ou 

or gave you the ()Pinion that the appeal was to ,prurient 

P? 
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THE COURT: Sustained. 14 

cannot 

Q  BY MR. MARKS: Did you feel that it was an appeal 

to your prurient interest? 

A  As part of the audience, I felt it was, yes. 

Q  All right. Did it succeed in appealing? 

MR. ROSS: Objection to that, whether it did or not 
your Honor. 

THE COURT: Was it successful in appealing. 

understand that. 

Q  BY MR. MARKS: Which prurient interest did you 

BURNISON. RITTI & SCOTT. CERTIFIED smoirniAtso REPORTERS 

A  I didn't observe.the audience. I felt that-the 

matetial. was an appeal 0 the prurient4htereSt)f.411:- 

present; 

Q.  You were one of the'persOnt pretentl were yoU 

A  That is correct. 

Q  Did it appeal to your prurient interest? 

A  I felt it was an appeal to my prurient interest. 

Q  Did it appeal to your prurient interest? 

MR. ROSS: Objection to that, your Honor, whether 

it did or did not. 

appeat.,  

The question is whether it was an 12 

18 

think the shoe appealed-,tot 

A  Portions to sex, portions - to excretion:, 
guess portions to nudity. I gueis all three as listed. 

10 

11 
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Q  Do you have a shameful or morbid interest in sex? 

MR. ROSS: Objection to that as totally immaterial, 

your Honor. 

THE COURT:. Yes. That is so isolated in the question 
in the way it is asked that it is just impossible for a 
proper answer. 

 

Q  BY MR. MARRS: Do you know, Officer, what a 

shameful or morbid interest in sex is? 

 

A  I would have my opinion as to what it is. 

10 
 Q  All right. In your opinion, what is a shameful 

11 
 or morbid interest in sex? 

12 
 A  I think that a shameful interest in sex is any 

18 
 interest that would be offensive to the average person. 

14 
 I think shameful and offensive is synonymous, in my opinion. 

15 
 I think that morbid, in my opinion, goes beyond normal 

16 
 candor. Oh, perhaps, maybe perverted would tie in with it. 

17 
 Q  All right. Did you think that Mr. Bruce's 

18  show was perverted:.  

 

.A  I thought that portions of it were -- had refer- 

,ence to perverted acts and were directed toward that.: 

 

Q  Well, you have heard persons speak with reference 

to:perversion acts. You have used the word f g" yourself; 
have n 

,That ass .correc 

That refers to a homosexUa, 

 

A  That is correc 
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• .  , 

Do you consider homosexuality a perverted act? 

• 
Yes? 

A  Consider it a perverted:Act?:  • 
.  • 

Q  Yes.  •-• •,,• 

A  YeS, I do.-_ 

Q  When you used the word "fag," to. describe it. 

to somebody, were you attempting to appeal to. their  • 

prurient interests? 

MR. ROSS: Objection to that, your Honor. No founda-

tion that it was used in a public: place or anything else. 

THE COURT: Yes. 

MR. ROSS: The isolated incident does not mean any-

thing, your Honor. 
• 

THE COURT: Sustained. 

MR. MARKS: That is what I am trying to bring out, 

your Honor. 

THE COURT: But not so there would be any value to 

the definition as stated in the Code. 

Q  BY MR. MARKS: Have you ever told dirty jokes, 

Officer? 

Mk. ROSS: Objection as 'immaterial. 

THE COURT: That still does not make any difference 

what he 

MR. MARKS: I am trying to get to contemporary stand- 
ards, your Honor.  

t„. -  •  - • -  K"; ' ' 
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THE :COURT: But., what he might.  have.done.in a certain 

'situation does not necessarily mean contemporary standards 

as anybody would do. It depends on the situation exactly 

what you are appealing toi' 

MR. MARKS: A11:.right  

.Q  Officer, have you ever been in a place where 

men and women gathered; say at a party, where dirty jokes 

are told? 

MR. ROSS: Same objection, your Honor. A party is 

not a pUblic 

THE COURT: Sustained. 

Q  BY MR. MARKS: Have you ever been in a public 

place where dirtylokes were told? . 

A  I think I would have to answer no. I -- What 

do you mean by "public place,* exactly? 

16  Q  Whatever you mean by it, Officer. 

17  THE. COURT: Then the question cannot be answered 

18  because there is no common ground of understanding there 

19  for a question to be answered. You have to have a common 

so  ground so that the witness understands the question's 

intention. 

Q  BY MR.:MARKS: Are you familiar with the contem-

-Porarrsiandards in the community with.respect to represeh., 

tation Of.sexnudity'or excretion? 

A  I believei:am. 
,  -.  , Where'  id You arrive at yourknowledge?„. 
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A  My experience as a police officer, one; secondly, 

the things that I see and don't see taking place in public, 

in print of newspapers, television, radio -- so: forth. 

4 
 

Q  Do you distinguish in arriving at your opinion. 

as to what contemporary standards of representation of 

this matter is that you completely disregard anything 

that is done in private but only what you see in public? 

A  I think there is some differentiation, yes, in 

my mind: 

Q  Do you completely disregard in private in 

arriving at your opinion? 

A  No, sir; because some things done in private are 

not proper. Not legal. Just the fact that it's private. 

doesn't give you a license to do everything. 

Q Well, I am asking you. You said you were 

familiar with contemporary standards of representation of 

the matters of sex, nudity or excretion. 

A  I have my opinion on it; yes, sir. 

Q  Does your opinion derive from both public and 
20  private representation of these matters or only from public 

representation? 

V4 say overall. 
Q Everything; is that right? 

A4ght', 
• In private, have you heard dirty jokes told in 

Milted company-where these particular words have been used? 
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Do yoU'have any children? 

Yes. 

Q  By the way, when you went to this place on the 

24th, was it not your expres6 position to be sort of a 

Yiddish undercover agent? That is, to understand the:. 

Yiddish.words that Mr. Bruce used? 

A  Along with the English; yes, sir. 

There were some words like "schmuck' used? 
y  • y 

A  There were. 

Q  Have you ever used that word? 
- • 

A  .I have. 

Q  In public? 

Pithap* 

!IT c:o.Cheils.1.; 

Perhaps: 

What was the theme of Mr, Bruce's commentary? 

I couldn't see any overall theme, 

Was he advertised as comedian? `..  

That's the may he's advertised, yes. 

Did you laugh at any of his acts? 

Portions of It I thought were very fOnny7., 

Q 
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In other words, in certain areas you think the 

man, is very ftinnT 
A • 
Q Did you laugh at any of the areas where these 

words were used? 
A  No, sir; I didn't. 
Q On no occasion? 
A-8  No, sir. I thought -- really felt that they were 

very unnecessary. I felt the mans too funny to have to 

10  revert to them.` 
u'  Q  The fact that you felt that he was too funny to 

have to use particular words, did the fact of the words 
stop you from laughing? 

A  Yes, sir; they really_ did. 
Q Did they shock you? 
A  Not shock, but, as I said, I felt that it detracte 

from everything else he did, in my mind. 

Q Did you laugh at this Lone Ranger situation that 

he told? 
A - I don't believe I did, No, sir. 

Did you think it was funny? 

No,  ir• 

18 

18 

14 • 

lb 

18 

17 

18 

Q  Do - you agree that- Mr.. Bruce's work is One in which • 
he moralizes on society' and their use of hypocritical 

situations that *2e out of 4OCietyg 

A'  I•  didn't quite undersiand, 

"Sr 

•-• 
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A  No, 
sir. litlEt.12ALLS—Juixm...a—mtizist. 

Q Something like a dirty Will Rogers? 

A  I would say you could call him.i dirty Will Rogers 

Portions, yes. 

Q So if you heard Will Rogers doing the same act, 

or if Will Rogers had used his act with some of these words 

then it is the words you consider to be obscene; is that 

correct?: 

A  Well, I'd say if Will Rogers were alive and used 

the act, I would have arrested him and he'd be sitting 

theie,  now.  • 
Q Well, is it or is it not true, Officer, that it 

is the use of the words themselves in public which to you 
is offensive and which you considered was the crime committe 

A-• The words and how they were used. I feel that 
there • are many words, in themselves that are everyday words 
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i tett. ' 

What Mr. Bruce was giving was a situation where 

the Lone Ranger comes in and has rescued someone; is that 

correct? 

A  Well, did some good deed. 

Q  Did a good deed. 

A  All right. 

Q  And he compared the Lone Ranger's silver bullet 

to Dr. Ehrlich's magic bullet?. 

A Correc;. 

Q  Right? And then he said the whole world has the 

clap. 

A Uh-huh. 

• IA that' correct? 

A  That's correct. 

Q What, within the framework of that material do 

you find appealing to the prurient interests? 

A  Well, taking the whole situation involving the  
Lone Ranger, his request for the Indian to engage in an 

unnatural act:,,L 

Q Are those the words he used,!"uanatural acts''? 
A  "Unnatural actr " 'Those were his exact words. 

Q All right,. Now, are the words "unnatural act" 

in your mind appealing to the prurient interests? 

A  In the context in which they were used, definite y. 
Q  The words themselves, "unnatural act"? 
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I 

Used in the manner taking the whole thing, the part of the 

Indian7for theunnatural act, the horse to be a,part.0 
• . that act, the Lone- Ranger-as a'fag --•puiting those 

together, to me is directed only in one direction-. 
•,;  , 

- A  Wello"Unnatural ace can be many things, .  - 

Q  Would you say that thIS is appealing to,the-:- 
prurient interests of a homosexual? 

A  I'd say it was directed to appeal to the prurient 

s.  interest of the audience. There probably were some homo- 

10  sexuals; there vete many who probably were not. I don't 

know what the makeup of the audience was. 

12  Q  Do you think this would appeal to the prurient 
is  interest of a person that would not be a homosexual? 

14  A  Whether it would appeal, I don't know, but I 
16  think it was an appeal, Which I think -- 

16  Q  You think it just appealed to somebody's unnatural 
17  interest; is that right? 

18  A  I think it was an appeal to the audience's. 

is  Q  Did you also think it was an appeal to their 

sense of huMor? 

 

A,  Did I feel that4t:lims1 
Q Yes. 

A  As.I sayi I didn't think it was funny. 
Q  I know, but thatis.not the, destion, 

The question was, do you.think it was an appeal 
e  to the audience8 sense of 'huapr~ 

11 



7 A  Yes I did. 

Q  Did you think that you were going in to see the 

Lone Ranger?  '  g 

MR. ROSS: Objection to that, your Honor. It is 

immaterial and argumentative. 

THE COURT: He is advertised. How would he'know? 
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A  I,imagine'thai it was alsO an appeaLta. theit 

• sense of humor. He claims to, be a comedian.  

Q  That is the reason Mr. Bruce was on the stage; 

4 was it not?- 

A  I don't know his reason for being on the stage. 

Q  Did you pay an admission to get in to see him? 

There is no foundation: 

Q BY MR. MARKS: You know that Mr. Lenny Bruce is 

a comedian; do you not? , 

A  I know he is billed as a comedian. 

Q And the audience was laughing at his jokes? 

A  Portions, yes. 

Q Then do you have any doubt in your mind as to 

why Mr. Lenny Bruce was in the Troubadour that evening? 

MR. ROSS: Objection to that, your Honor. How could 

he know why Mr. Bruce was'there? 

THE COURT: Sustained. 

MR. MARKS: He says he did not know. 

Q  He was there and he was appealing to the people's 

sense, of humor; was heattl'  -  • 
,  •  . 

' -  "  • •••  .  •  •  1:„.• 
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'MR. ROSS: Same objection to it your Honor. 

THE COURT: I think it has been testified. How does 

this witness know he was there appealing to that or what 

he-was appealing to? He can only testify to what he heard. 

MR. MARKS:  If he can testify that he was appealing 

to the prurient interest, he also can testify he was 

appealing to the sense of humor 

THE COURT: He spoke of that in connection with other 

things, but whether or not he was appealing to their sense 

of humor by relating them, you would have to get at that 

another way. 

MR. MARKS: Well, he is guessing at prurient interest. 

THE COURT: Well, at least he claims he has some 
14  knowledge of what prurient interest is from the definition 

in the Code. 
16  Q  BY MR. MARKS: Well, do you have knowledge of 
17  what a sense of humor is, Officer.? 
18  A Yes sir.  
19  :Have you seen. comedians before? 

Many 

Have'yoU heardjokes-? 

A  Many times:;  
Have youold:them/.., 

Yes, 
Q.  Then. in.your opinion; from this vast knowledge 

You have about huMor did you arrive at any opinion as 

10 

11 

is 
13 
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whether or not Mr. Bruce was trying to appeal to'a sense 
0 

of humor of the audience? 

A  I don't profess to have a vast knowledge,of 

humor, but. I would say that he was attempting to appeal 

to the sense of humor. 

• Q  In, the course of trying to appeal to their sense 

of humor, he used some words which you considered vere 

appealing to the prurient also; is that correct? 

A  I feel that he also appealed to the prurient 

interest right along with it,'yes. 

Q  Right. But in your opinion, Officer, the reason 

for coming to see Mr. Bruce was not to have a person's 

prurient interest appealed to, but to have their sense of 

humor appealed to? 

A  I have no idea. 

• MR. ROSS: Objection to that, your Honor, as immaterial. 

The question is whether or not it was an appeal, and why the 

people came there is not material. 

THE COURT: I think you asked that question before. 

Q  BY MR. MARKS: Let me ask you this, Officer: 

If you were off duty, do you think you would pay money to .  

see Mr. Bruce? 

A  No, sir; I wouldn't. 

Q  Assuming he did not use those awful words; would 

A 1 

.11•111101.•, 

41. 
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MR. MARKS: ThSnk ,ymu. 

I have nothing ,  further. 

MR. ROSS: No further questions. 

THE COURT: All right. You may step down.' 

MR. ROSS: May ,I have just a moment, sir. 
THE COURT: Yes. 

MR. ROSS: The witness hasto- come   in from outside 
Your-Ronor. 

Deputy Ha11.. 

VAL J. HALL, 

called as a witness by and on behalf of the People, being 

first duly sworn, was examined and testified as follows: 

THE CLERK: Please be seated and state your name. 

THE WITNESS: Val J. Hall.  H-a-1-1. 

DIRECT EXAMINATION 

BY MR. ROSSi 

Q  What is your occupation sir? 
A  Deputy Sheriff, Los Angeles County, assigned to 

the ViceDetail. 

(a  Haw long have you been working as Deputy Sheriff 
in Los Angeles? 

A  Shortly over five years. 

How long on the Vice Detail? 

About four years and two or three 
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-180'. • 
Q.  Directing your attention to the 12th of February, 

1962, did you have occasion to see Mr. Lenny Bruce?  , 

A  Yes, sir, I did. 

Q..  Where did you see -hiM? 

A  At the Unicorn, coffee shop, 8907 Sunset Boulevard 

on the Sunset Strip. 

Q  Out in West Hollywood on the Sunset Strip? 

A  That's correct.  • 

Q About what time was it that you first saw him? 

A  Somewhere in the neighborhood of 10:00 o'clock. 

Q  Was someone else there at the time? 

A  I entered the location with Deputy Jones, my 

partner.. 
A  " 

Q What kind of establishment is it? 

A  It is a coffee house; has entertainment of various 

types. They serve espresso coffee, beer and various other 

drinks. 

Q  Did you pay any kind of charge to go in there? 

A  sir, I.dicIL 

Q What lies•-that?-- • • 
. A 

Q Was- that open to the public? 

A .Yes sir  

Q  Just anyOne1011ein? 

Ca ,* Did you observe Mr. Bruce give a performance that 
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e  ring 
A  Yes, 'sir, I did:: 

Q  . Will you tell us what you heard as far.as that: 

performance% 

THE COURT: Pardon me. I want to get the date. What 

date was that? 

MR. ROSS: This is Count III, your Honor. February 12. 

THE COURT: All right. You may proceed. 

THE WITNESS:  Yes, 

10  Deputy Jones and I entered the location at 

approximately 9:00 p.m. and were seated at a table near 

the west wall; and, at approximately 10:00 p.m., Mr. Bruce 
18  appeared on the stage and began his act and used various 
14  words that we considered obscene. 

Is  Q  BY MR. ROSS: All right, sir. Just tell us what 
16 • you heard. 

A  During Mr. Bruce's opening remarks, he mentioned 
18  that he had been arrested several times for being obscene. 
19  He said, "I don't know if you folks understand what the 

word 'obscene' means." He said, "That means that I make 
••••••••••••••••......e.a....grar~.40.611010. 11.1.9row....ramat.4.--!,,.• 4,..14.44.4;a;....hhamelkeiMealMiftliorb•ni.  

you horny.  He says, "Now, may I ask you, does' the word 
• • 

'mother-fucker' make you horny?" 

And he said, "If it does, you're in pretty bad 
, 

shape..  
.41  Do you know what the term, slang expression 

lAccrimmeantl'  ; t. 

20 

21 

11 

17 



Yes, I would sayjt would mean to arouse sexual ' 

desire.- 

Q  All right, sir. Continue. 

A  He used various other words, including -"clap" --

MR. MARRS: Just a minute. I object to what was the 

use of the words unless they can be used in context. 

THE COURT: Yes, sustained2.  

Q.  BY MR. ROSS: I will ask the question again, 

Officer. Do not tell us isolated words.  Just tell us 

what you heard, please. 

A  One segment of his performance he used the word 
12  "piss." He mentioned that a burglar had entered a hotel 

in New York, I believe, and that he had been caught as he 

was coming in a window, as I recall, by a police officer. 

The burglar ran over to a sink nearby and, as Mr. Bruce 

put it, "took a piss." The officer come over and says, 

"What are you doing?" He says, "I'm just washing my leg 

On another occasion he mentioned the word "cunt. ff  

Q  In what connection was that? Just tell us. 

A  He said that a married fellow had been out with 

a girl and had come home with lipstick on his handkerchief, 

and he said in his estimation that you should never cop 

out. He said, "Shit on the cunt, don't tell her anything2- 

There was several other words used. I don't 

know the exact context. They were sprinkled throughout 

the entire petit) 

10 

11 

18 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 J 
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' As to these various anecdotes that yOu.haVetold 

us about, in your opinion, were they separate or was 
• ". 

there any connection between them? 

 

A  There was no continuity that I could see. They 

 

5 
 

were entirely different segments of the program. 

 

6 
 

Q  In other words, they composed different parts of 

 

7 
 

different sequences? 

A ' Yes.. 

 

Q  How long did the act last altogether? Total act? 

 

A  30 to 45 minutes, I would guess. 

As to this total act, now, as to part of each 

individual sequence that was taking place, that in your 

 

1$ 
 

opinion were individual seqiences, how long did those last? 

 

14 
 

A  Oh, some of them were two to three minutes; 

 

15 
 

others perhaps less.  • 

 

16 
 

MR.. ROSS: All right, sir. Thank you. 

.t. 

9 

10 

11 

12 

17 You may cross-examine„ 

cgoss-EXAMINAtION‘ 

• 

Officer, how many people were in that ,'room that. 

, A  In my estimation, 75 63 hundred 

,25 
 A -Yes,. I would- say so. 
-  Both'men .  arid 

„  •  -  ; 

• 

• .7".1171%;,. 



• 

SU RNISON. RITTI & SCOTT. CERTIFIED smoirroweo REsiontanti 

was out -in the front of: the place pulling 

people into the establishment; 

Not when •I went in. 

In other words, you just walked in voluntarily? 

A  That's correct.  

Did you hear the audience laughing? 

A  At times; yes, sir. 

Q  Well, throughout his act? 

A 

A 

Q 

A  On occasion. 

Q  Did anything he said make you horny? 

A  No, sir. 

MR. ROSS: Objection to that as immaterial. 

THE COURT: Sustained. 

MR. MARKS: I think the answer is in, your Honor. 

THE COURT: Well, it may be stricken. 

Q  BY MR. MARKS: It did not appeal to your prurient 

interests? 

MR. ROSS: Same objection to that, your Honor. 

THE COURT: Sustained% 

Yes at various times throughout his act.: 

Did you laugh? 

On occasion. 

You thought he, was funny? 

Q  BY MR. MARKS: Did you arrest Mr. Bruce because' 

thought the use .of the:words was wrong? • - 
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Q  You, thoughtt116r appealed to the prurient-interestl 

A  That's right. • 

Q - The words, themselves? 

A Yes sir. 

Q  And it is your opinion that any time somebody 

speaks a word which you might call, a vulgar word, that 

that word is an appeal to the prurient interest? 

MR. ROSS: Objection to that, your Honor, as going 

beyond the scope of the direct examination. 

There is no foundation or anything as to ques- 

tions asked regarding opinions of this officer..  

THE COURT: I will permit him to answer that one. 

If he wants to. 

THE WITNESS: Would you repeat the question, please. 

(Record read.) 

THE WITNESS: In a public place; yes, sir. 

THE COURT: In a what kind of place? 

THE WITNESS: A public place. 

MR. MARKS: Excuse me, one minute. 

What time did you arrest Mr. Bruce? 

A - Approximately 11;06Lp.ft. 

Q  This was outside of the establishment; was it not? 

That :'s. correct. Across the street. 
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A  Fifteen to twenty; yes sir. 

In between the time you arrested Mr. B 

the act ended and the arrest took place, you mad 

telephone call, didlrou?_ 

A  That's correct. I did. 

Q  That was to determine whether or not y 

arrest him? 

MR. ROSS: Objection to that as immaterial; 

hearsay. 

THE COURT: Sustained. 

u should 

 

Q  BY MR. MARKS: Had you been sent down to the 

Unicorn by any specific person? 

 

A  I was in the Unicorn making a routine vice 

investigation. We investigate all the clubs in the area. 

 

Q  Had you ever seen Mr. Bruce's act before? 

 

A  Not his act; no, sir. I've seen Mr. Bruce before. 

 

Q  You have never seen him perform? 

 

A  sir. 

 

Q  Have you ever seen him perform at the Crescendo? 

 

.A  No, sir, I didn't. 

 

Q  On your activities as a Vice Squad officer, are 

you assigned to the. Sunset Strip? 

 

A  No, sir. I'm assigned to the entire county. 

 

Q  Is this the first time you have been on the Strip? 

 

A  No, sir. 

 

Q  But it is the first time you have ever caught his 
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wr 

Thatls correct: 

How about your brother officer? 

- I couldn't say about my:brothek officek2 

MR. MARKS: I have no further questiPrit!  
MR. ROSS:. "have nothing further of this witflesi. 
THE COURT: All-right, you may atepdown. 

MR. ROSS: The People rest. 

MR. MARKS: May we have a short recess, your Honor? 
,THE COURT: Ail right. 

We will have a few minutes' recess, ladies and 

gentlemen, and you are cautioned again, now, just the same 

as you were before, about not discussing. 

' Thank you: 

(Recess taken.) 

THE COURT: All right, we will proceed.- 

The People rest on this, then? 

MR. MARKS: Call Mr. Bruce, 

LENNY BRUCE s; 

called:8S a witness in hiS own behalf, having been first 

duly sworn, was examined and testified as follows: 

THE'CLERK: Please be'seated and state your name.- 
THE_W1TNESS:' Lenny BruCe 

4'"  
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14 

15 

16 

17 
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DIRECT EXAMINATION 
 18 

BY MR. 

Mr. Bruce, what is your oOcupation? 

I'm a performer 

What kind of act dolow,do? 

 

03  A  bepends,on the night. I .usually report the: 

contemporary scene. 

Are you considered a comedian? 

A  By some people. I don't profess to be solely 

 

10  a comedian. That's not my only purpose. 

 

11  Q  Do you make phonograph recordings for sale to the 
public? 

A Yes. 

 

14  Q  In the course of preparing these recordings,  

 

15  you tape these various shows that you have? 

 

16  A  That's the way the recordings are made, from live 

17 performances, 

 

18  Q  Live performances? 

 

19  A  Yes. Taping right at the club. 

 

20 
 Q.  Do you have a series of 'acts or routines that you. 

put down on .tape? 

A  What'I do, I'll just record every night and theh. 
, I'll give the tapes to the company and they take-what they 

They pick out what they like. 
,• 

8., 
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Do you have any way :,of knowing wiiether. any 

specific tape is from any particular night? , 

A  No, except that I just :record all the shows. 

I 2, record'. that _week 

Are the routines that you use the same? 

A  Basically. The dominant theme it'theseme-;

THE COURT:. What was that? I could not understand 

-thaianewer 

(Record read.), 

19 
 THE COURT: Dominant theme. 

11 
 Q  BY MR. MARKS: I have a series here of seven tapes 

12 
 Were these made in the course of your performances at the 

13 
 Troubadour or the Unicorn in the month of October? 

14 
 A Yes. 

is 
 MR. MARKS: May these be marked as Defendant's B, your 

16  Honor, collectively? 

17  THE COURT: For identification only. 

16  MR. MARKS: For identification. 

Q 
 

Do these tapes accurately represent or portray. 

the acts and routines which the prosecution witness 

testified io 

A  Specifically. The exact show that they reported 

they heard is on those pipes:,  tz 

MR. MARKS: I. ask that those taPes  be.receptiedAo' 

evidence your Honor., 

MR. ROSS: May 'I take the witness on Voir dire your.  
1 
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Q  Mr. Bruce,' you have heard the  as far 

as the prosecution witnesses are concerned as to the:  
routines that we were talking aboUt; have you not? 

A.  YeS.:1 

Q  These shows that were made, these tapings, when 
were they made? 

A  The -- they were made at two nights running 

previous to my arrest in the first show and -- and I was 

arrested, and that was 

Q  So, in other words, they would cover, then, the 

22nd and the 23rd of October? 

A Yes. 

Q  Are they the full routines as has been testified 
to? Full routines? 

A  No, I was told that, the Judge wanted to hear just 
1:0017061118!,  

Q  I am talking about. the individual acts or 
indiVidOal_sequences thatyouAo., 

In theirentirety; 

On those tapes, do you have any since that time? 

From the Unica* 
. • 



' 
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.• Q  These tapes from the Unicorn, now, you just 

started playing at the Unicorn again recently; did you 

Yes. That's the tape that:I 

arrest -- the show I was arrested from the Unicorn was that 

tape there, 2 ;  

 

Q  You have the tape from the 12th. Now, which .  
.,ta 6 

, •,, 
 191 

.8 

10 

11 

12 

• 13 

14. 

16 

16 

17 

Who  

Who?. ,I dieLM4 

Q  No, who was making the tapes?'.  

A  I made them. 

Q  Did you make them personally? 

A  On my 

Q  Did you subsequently transcribe them onto these 

larger tapes?  . 

A Yes'. Uh-huh. 

Q  Now, let us go back for a moment to the two in 

Do you vary the individual routines any? Or are 

they always the same? 

A  I vary the order. Once a routine finds definite 

form,the point of view is consistent. It stays viord for 

word then.  .  , 
Q - Word for 

4C - Word for word. 
-  _ Q.  So, in other words, it is your- testimmoy.;':them141.,... 

19 

• 20 

21 

22  

. ••• •'.  .  • 
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that these things if we hear them, will be exactly the 

Same as the routine thenthat yoU did on the night of the 
,  - 

23rd and the 0 

A  Oh, yes. 

the references you will hear verbatim. 

Q  All, let us call, the vulgar language? 

A  Oh, yes. I have deleted nothing. 

MR. ROSS: All right. Thank you., 

No further voir dire. 

MR. MARKS: May those tapes be received in evidence, 

your Honor? 

THE COURT: They will be received, then. 

How do you want them? Do you want them as 

Defendant's A, B, C and so forth?, 

MR. MARKS: B. 

THE COURT: No, that is the entire series. Unless 

we have them subdivided, we cannot tell anything about 

which one is which.' 

MR. MARKS: We can start making them B-1 B-2. 

MR. ROSS: May I just have a couple of other questions? 

I am sorry, your.Honor. 

VOIR DIRE EXAMINATION (Continued 

BY MR. ROSS: 

Mr. Bruce, when we started to have this trial-

first in the latter part of',December, . you were not: here. 

Yes. The tits and ass referencei, ail 

Q 
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12 

13 

14 
• 

16 

17 

19 

20 

21 
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Do you -recall. that? 

Did you send a tape to Mr. .Marks? 

Q  Do you know of.your own personal knowledge:Whether 

he hada tape of one of your routines? 

A  I understand there was an edited tape that: 

Somebody  Jim Dickson tried•to put together representa 

tive of my show. 

Q  But that tape, then, that you understand Mr. Marks 

had, was not the actual tape verbatim of your show? 

A  There was two bits from that that were of the 

show; then there was another that was not the show: 

MR. MARKS: No. 

THE WITNESS: You will hear the bits that I was busted 

Q  BY MR. ROSS: You do not have that one here? 

A  I don't know. It will just.reject it if you 

ear 

Q  That is my question, though. Do you know which 

tapes these.are of that group? In other words, you are 

saying that these tapes are of the nights of your show of 

the 22nd and the 23rd, was it, in October?' 

A it.. Yea .,, 
Q  And then also. the 12th of Feiltligt 

an,yOU dietinguish which of:these tapes--'.or which . 

19; 
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.  ,  • , . ' .4.- .,  -,' ,.., ' ,. ‘-..ri:,.i.,  .1  -  , from that area? ;'. 1 

 • 
A  No, but I know that they are the tapes because. 

no one else'recotdecf,the. 
 

Q  I see, beCauie these are then all your recorda-: 

tions, but can you tell us expressly which of these are 
from which 

A  No, but I can tell that- they are the nights,. 

• ' -s ”  • 

9 

8 
 

They were of the nights. They represent the nights that 
I had the tapes.' 

Q  But as to exact. dates? 16 
,• 

In other words, if we play one of these tapes, can 11 

you tell us which night we are dealing with? 12 

A  No,. but I can tell you specifically that these • 13 

were the nights and you could hear the dates because you 14 

could hear the obscene words, that I was arrested for. 15 

MR. ROSS: All right. 16 

THE BAILIFF: Do you want these to remain as B or 17 

do you want B-1 through -7? 18. 

20 

19 

except they were the tapes covering the three dates, it 

• THE COURT: If he cannot identify them in any way., 

woad not be helpful, unless he can segregate them as to ,,•  , 

.23 
 

MR. ROSS:. That is where the problem is, your.Hopor. - 

THE:COURT: That is.where the problem comes in„., 

MR. MARKS: I think the foundation is that these we;i'. 
:,-the,tapes that were used, your Honor, 

, 24 

• 85 



your Honor. 

in. 

It is just the question of trying to tie them 

of Action- copy 
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THE WITNESS: If I may 

It's my tapes. The problem can be. alleviated, 
becauaeas soon as you hear the tape,.you will hear it 

match-up.with what the officer testified. It's crystal-

clear: You hear-the tits and ass, you hear the tlit 

you hear the cocksuckers, and you hear the bit. 

MR. ROSS: Well, I have no objection to the tapes,. 

THE COURT: All right.-

MR. MARKS: All right. 

DIRECT EXAMINATION (Continued) 

BY MR. MARKS: 

Q  Were you, Mr. Bruce, tried on a charge of 311.6 
in San Francisco? 

MR. ROSS: Objection as immaterial. 

THE COURT: Sustained. 

MR. MARKS: Your Honor, I submit those instructed 

THE COURT: , We are not interested in that decision. 

MR. MARKS: Well, I will offer it for -- 

THE COURT: All right. You can offer it. 
MR. MARKS:  in eVidence, a certified 

54134 in the Municipal'Court, 

MR. ROSS: Objection, your liOnor,;:to 

THE COURT: The jury isAltiatrucied-;.--: 
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Now, Mr. Marks that is not going to be received"._ 

in evidence-. 

MR. Well I. offer-‘-. 

.THE' COURT: _The jury is instructed to diiregard anr. 

thing that is said': 

MR. MARES: TheCoUrt can take jOdicial notice,: 

THE COURT: I am not taking notice; I am saying it is . 

not recognized and it will not be recognized in this court.  

MR. MARKS: May it be marked Exhibit C for Identifica- 

THE COURT: That is the only way it will be marked. 

It will not be received in evidence. 

Q  BY MR. MARKS: Mr. Bruce what, if anything, are 

your intentions when you do your routines before the public? 

THE COURT: I think that is a self-serving statement 

as far as that is concerned.  - 

MR. MARKS: This man is being tried, your Honor. He 

can only offer self-serving statements. 

THE COURT: I know, but it is self-serving as to the 

intent of what his intention is  convey. 

The whole question here is that he states what . 

he does and then it is for the jury to determine what his 

intentions are from what he does. 

15 

16 

17 

18 
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outside the'hearing-oUthe- jury4 

MR. MARKS; Your Honori T never 

MR. ROSS:- Excuse me just a moment: May-1:be beard • 
Your Honor., this is a crime: that does reqUire 

a sCienter, that is, guiltyknowledgeto 

THE COURT: Knowledge; right.. 

MR. ROSS: If Mr. Marks is relating to that question 

9 

10 

11 

18 

18 

15 

16 

17 

18 

19 

20 nO knowledge.'  ,• 

THE COURT: What it'ithat?_ 

MR.• MARKS: That is the fact that he was acquitted 

for using'thesamelords 
.  , 

a to what-

THE COURT: To'knowledge, yes. 

MR. ROSS: -- as to the question of obscenity, as to 

what he is appealing to, why, then, of course, the thing 

does speak for itself. There is an inference. I will have 

my right of cross-examination; so I would not object to 

.the answer: 

THE COURT: If you would ask it so that it goes to 

the question of knowledge on his part, why, then, that is 

different. , 

MR. MARKS: Well, the Court has already excluded the 

very basis on which the defendant can testify that he has 

THE COURT: .N0,-  because that has. been decided time and 

again that a court does not have to pay. any attention to the 

AeCitiOns of an inferior.nnurt.jn,any .other:place in the . 
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MR. MARKS: But not when it comes to the question of 

obscenity on knowledge of•adefendaqt": 

THE COURT: Well, you show me a case. 

MR. MARKS: But I tried to show the Court the cases. 

THE COURT: Well, you never showed me any on that. 

Not on that. You never showed me that one court had to 

: adhere to the decision of another court. 

MR. MARKS: It is not a question of adhering to the 

.decision. It is.a question of this person's individual 

knowledge whether or not he can use the fact of his 

acquittal, and the jury is entitled to use any evidence to 

show community standards and one of that bits of evidence . 

is whether or not similar things have been tried before a 

court and there has been an acquittal or a conviction. 

How it is treated in other communities. This is exactly 

what the -- 

- THE COURT: As I understand it, it was only on the 

one word. That.is'alI: 
• :,„ 

MR. NARKS: Well 4,1! 

MR. ROSS: Your Honor, may .I 'state this. _I thought we 

had this all settled and that was my argument :on this. 

•,. z  Ny.question-was on this thing that the form of the 
.  , 

question as to what Mr. Bruce was intending to convey. 

.I frankly do not see anything wrong with it.. I do not 

object. tO: it, If the Court wishes that, because I. Wouldlike 

••••'  ••  •:-  • 

•• 
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to ask Mr. Bruce that same question. myself. 

THE COURT: That is all right, if you want to bring it•  ti 
out :that way' 

MR. ROSS: Then I would object to the question as to 

the prior acquittil, as we have already talked. 

MR. MARKS: Well,: that has already been decided. 

MR. ROSS: Yes. All right. 
THE COURT: All right.  

(The following proceedings were held in open 

court.) 

11  Q  BY MR. MARKS: I think you can answer the question 

if you remember it, Mr. Bruce. 

13  MR. ROSS: Maybe we had better have it reread. 

14  THE WITNESS: What was my intent on stage? 

1.5  Q  BY MR. MARKS: Yes. 

16  A  Well, I think that the tapes will speak for them- 

.17 selves. 

  

Q  Well, let me ask you this: Do you intend to 

19  appeal to anybody's prurient interest? 

NO. 

Q  Do you think that the material which you use 

appeals to a ne's prurient interest? 

1), OInly the mos"perverse. Or illiterat 

MR. MARKS:., All r  t. 

At this time, your Honor, I would like to play 

Or the jury the. particulOi tapes 



THE COURTi Very well.  
MR. MARKS: Could we have the engineer? 

MR. BRUCE: Your Honor, may I be - May I sit down? 

THE COURT: I do not know if counsel wants you to 

sit there or not. 

He wants to know if he can sit down there. If he 

has to operate them, I thought the engineer 

MR. MARKS: We have an engineer who can operate them. 

THE WITNESS: Could I just --, 

I believe the full tape is -- has all it here, 

but it is all right. Just save time, that's all. 

Q  BY MR. MARKS: Do you know approximately how long 

these tapes are, Mr. Bruce, each one? 

A  No, but -- but you can cover all of it in an 

Q  In an hour? 
A  In other words, you don't have to listen to the 

whole tape, just the bit, and, it shouldn't be any more than 

an hour or two Tops an hour. 

rrhe following proceedings were taken off the 

"I was kidnapped. How long have you been here?"  
VOICES:, "9:00,0':cloOk 

"Well, good. :SometiMejn the 'motning. 

THE WITNESS: Are these speakers,, working? 

.The following proCeedingi were takepOff:thetape. 
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.1.  "I T ,triedto ,be -here on time of the kidnapping, • 
2 
 these underground .troops.. .Which .is the minor?. 

Let's see backstage..Y.',.. 
4 
 THE WITNESS: Excuse mei,, 

5 
 (The following proceedings were taken from the . 

tape.).  • 

' •  , 

) 25 

"It's the heartaches, the dreams -- that's 
the back stage you've heard about. Oh, yes, the 
theatre and the lights and the drawing of old'  

Broadway. It's all there. All the mystery. 
"My wife's a tramp." 
(Unintelligible.) 

MR. ROSS: If we have to have a recording of this, I 
think it is going to have to be done separately. 

THE WITNESS: If I may assist the engineer -- 
MR. ROSS: The point is, Mr. Bruce, you are talking 

too fast on the tape and it is sometimes hard to understand 
for her to take it down. That was my question. 

Will counsel stipulate that she does not have to 
take it down and leave these tapes in evidence as yours? 

THE COURT: I do not see how -- 
MR. ROSS: I do not see how she can possibly take it. 
THE COURT: Because it many cases there are other 

background sounds that Make it impossible..  - 
MR. ROSS: I think that it: would be a speaking exhibit 

and that it should go  anyway;- '7"t 
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'202 •  
MR. MARKS: That will be tatisfacipty, 

THE WITNESS: Your linnOr, 

MR. ROSS: ExcuSC 

May it be stipUlated that at least so far as the 
tapes are concerned, the reporter need not take them? 

MR. MARKS All  

THE WITNESS: May  heard your Honor? 

THE COURT: Well, you haVeyamr.counsel.. 

THE WITNESS: .0h, yes. I'M sorry in the procedure. 
(Discussion off the record between defendant 

and his counsel.) 

THE WITNESS: Play that tape that you had. 

(At this point the witness left the stand.) 

THE COURT: Mr. Bruce, I do not think it is going to 

serve any purpose for this reason: that part of your 
conversation might be able to be taken down, but probably 

not others because where there are noises and probably some 

laughter and things like that, and you talk extremely fast, 

why, it just could not be done; and so everything would be 

jumbled up in that respect. .  

THE WITNESS: All right. ExcuSe ime. 

MR. MARKS: Your Honor, may we take a short recess 

for a minute. There seems to be some misunderstanding 

about these tapes I want to discuss with Mr. Bruce. 

THE WITNESS: The only misunderstanding is that it is 

just too ponderous. I don't want to- drag it out. That s 
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all. It's a waste of time. Succinct, to the point 
•• 

- , 
THE -COURT: If you want to take a 'recess, we'will-hai* 

one; but it is to close to the noon hour now. If there 

is nothing else --  ' 

Can you ask him anything besides the recordings, 

and then, during the noon hour, you can ask him that, or 

not? 

MR. MARKS: Well -I finished with direct examination. 

THE COURT: You say,you have? 

MR. MARKS: I have. 

THE COURT: Except for the recordings? 
- , MR. MARKS: Yes.  

THE COURT: Well, if you want to discuss that with him, 
would you like to do this: I was wondering if you would 
rather take a recess now and reconvepe,at.1:30 then? 

MR. MARKS: Well, perhaps Mr. Ross could take him on. 
cross-examination. 

MR. ROSS: Well, I could not effectively cross-examine 

'him until I have heard the tapes, your Honor. 
THE COURT: No, we would have to hear the recordings .:  

to see what is in there. But we will have to do something 

If. youthink only the recess few minutes, probably 
the recess you would:meed would take , us up .to 

MR. MARKS: No, the recess I would want woulltake.;, 
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The jury will be excused 

MR. MARKS: Could I talk to Mr. Bruce in the jury room 

Oh, outside is all right. 

MR. ROSS: Do they have to be outside? 

THE COURT: Yes, then the jury can remain. 

All right, Mr. Bruce, you follow Mr. Marks 

(Recess taken.) 

MR. MARKS: May we approach the bench, please. 

(The following proceedings were held at the 

bench outside the hearing of the jury.) 
MR. MARKS: This is the only oroblan. your Honor 

18 

other words, it is just an 

electronic transfer which is representative of all the 
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is 
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• •,..••  . 

acts which were testified 

Is that correct? ; 
. 'THE WITNESS: It isn't representative. It is the tape. 

There's:a big tape. 

MR. MARKS: It is taken from the ones in evidence and.  
it has;:those,particular routines.which,were testified:. to..T 
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MR. ROSS: 'This would be fine with meiAlut thin 

would object to the introduction of the other 

.Without somebody haying listened to theaL The thing 

the one'tape, if it:does all that, it is fine. It: saveS 
'a lot of time. But I cannot see admitting the other taties, 

MR. ROSS: Without hearing them, I would not have 

any way of cross-examining them on authenticity and 

pointing out the discrepancies and so forth. 

MR. MARKS: I'll tell you, we will play the tape which 

has the routines on it and then we will play the rest of 

the tapes and you can listen to them or cross-examine, and 

the jury can hear them, or whatever you want. 

MR. ROSS: How is it going to save us any time by 
doing that? 

In other words, it is fine with me if we have 

the one tape that has all the routines on it that he said 

were on those evenings in question. But my objection is 

admitting all the rest and still not hearing them all..  

THE COURT: Why do you not, during the noon recess, 
and we will recess until 2:00 o'clock, why do younot play 

all the tapes present? i do not care if you play the 

seven first and then listen to them and then play the other 

one and see how consistent they 'are So that'youAo not 

have to bring anything out here before the jury unleSs..Y0w,: 
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know that it is that which is PrOper. 

MR. ROSS: I understand that. What value isit going 

. to  to- the jury ifit• it:not Played' before the.  jury, •  
anyway?:. 

SOUND ENGINEER: If.  I can work something out with 

Mr. 'Bruce and Mr. Marks, it is fine, we will just have 

the one tape in and do, that 

MR. MARKS: I think we will go for the noon hour .and 

do that 

MR. ROSS: OkAy'.:, 

THE COURT: You want to do that on the noon hour? 

MR. ROSS: And perhaps I can go over the instructions 

with Mt. Markt, too'. 

THE COURT: So 'we will have a recess, and I will be'. 

back here at 1:30 in case you want to go over the instruc-

tions withAme. 

(The following proceedings were held in open 
cotirrO: 

THE COURT: Mr. Ross, will you just tell the bailiff . 

that we are going to recess;  
MR. ROSS:' 

THE COURT: Ladies and gentlemen of the jury, we Are. 

going to recess now until 2:00 o'clock 'because there--,are 

Certain things that counsel and `the Courtt-want to .work .out': ,• 
in' the meantime.. Otherwise, we:would reconvene at 1:30. 

EVen'then,.it is trfeWlminUtet . 

1. 
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7-  207' 
So,  course, during the noon hour now,be very 

careful since you 
in the case, that 
thoughts about it 

have heard a good share of the evidence 
you do not discuss it or give any 

or anything like that. I appreciate it. 

Thank you very much. Two o'clock and then be 
back. 

(Noon, recess taken.) 
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--  (The following proceedings were held in, 
chambers.), 

THE COURT: Probably it is going to be difficult to 

know about all of these because you do not know exactly 

what all the evidence is going to be. 

MR. MARKS: Which are you talking about Judge? 

THE COURT: The instructions. 

MR. ROSS: Do you have a copy of the People's? 
THE COURT: No. 

MR. ROSS: I thought I filed it last time. 

THE COURT: Well, if you did, I do not have it. 

MR. ROSS: I will give you this one. 

THE COURT: I do not know if it is in the file. I did 
not. look. 

MR. ROSS: Well, it may be. 

THE COURT: Now, this first one, that is quite a bit 

like 26, and that would be, in fact, really -- 

MR. MARKS: Which first one, Judge? 

THE COURT: The first one that you had. People 
versus Smith instruction, 
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THE COURT: Yes, 

MR. MARKS: 26* of'CALJIC goes to circumstantial 

evidenee. 

THE COURT: I know, but this is part. of it where you 

.say "If you have any doubt regarding the:definitionof_ 

Obscenity and its application of construction with respect 

to the facts of this case, then the law requires you-to 

use the construction which is most favorable to the' 

defendant and reject the last part of the instruction.m. 
That last is almost identical to 26. 

MR. MARKS: This has to do with what we are talking 

about. The Court seems to think that you are talking about 

material taken as a whole.. You are talking about individual 

routines. I do not 'think that is what the Ward means. 

It means the whole act; so if there isa question as to 

that, and I think that is up to the jury, and I think that 

the defendant is entitled to the most favorable, also to 

the verdict, as a matter of fact, if they have any doubt 

. as to the construction or the interpretation'of it. 

THE COURT: It is not up to them to construe the 
statute.. 

MR. ROSS:. That is the whole point. It is up to the 

THE COURT: Absolutely  They have to follow.., 

the instructions, not the statute. That was never known 
tobe'ihe-  jury'sfunction 
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MR. ROSS: Oh, the two separate ones. 
MR. MARKS: Yes. 
THE COURT: Now, it says in 26 that "If both of 

the sets of facts appear to be reasonable," they are 
supposed to reject that which goes to the defendant's guilt 
and accept that which goes to his innocence. 

MR. ROSS: That is the circumstantial evidence. 
14 

15 

16 

17 

18 

THE COURT: 
MR. ROSS: 
THE COURT: 
MR. ROSS: 
THE COURT: 

Yes. 

And I think it probably is specific intent. 
You mean this one here? 

No, but I mean the circumstantial evidence. 
Yes. That is the idea. 

2•  . 

Of course, we have the facts here what he did, 
but I cannot help but feel that there are some circumstances 
here which bring it within circumstantial evidence. 

MR. ROSS: Well, I will Put it this way: I would not 
object to the giving of the instruction, although it is a 
question, as the cases say, that it has to be a case 
predominantly or more than half of circumstances before 

question should arise of circumstantial evidence. 

BURNISON; RITTI & SCOTT.  CERTIFIED SHORTHAND  REPORTERS'  
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ROSS: What are you speaking 'o 
210 

THE COURT: The first 0 
MR. ROSS: I must have a 
MR. MARKS: No, I gave you --
MR. ROSS: I must have lost i 
MR. MARKS: No, two-. 
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Mr. Marks wants to submit such ininstruCtic, 

which ;I..\  think, he has here, but it Is covered by CApIC, 

rhav020i0de4tOn..- 

MR. ROSS: Well, that is the problem. We have almost 

100 instructions here. 

MR. MARKS: Well, I 

THE COURT: You were going to show me a case right 

along on your number one there, and yet you have not come 

up .with it. 

You cite two -- 

MR. MARKS: Number one? 

THE COURT: Yes, you have about that other case there 

and that he was acquitted by the jury. I tried to get 

Stanley Fleishman to cite a case on the same thing a year 

and a half ago, and he did not cite any. I would like to 

know in what way that that has a bearing here by the use 

of these two terms, these words, unless there is enough 

of it that the jury would know how they are used. 
, MR.- MARRS: Well 

THE COURT: That is my thought. 

MR. MARRS: If you cannot allow the defendant 

testify to it, as to what was done in San Francisco and tbe 

fact that he'was acquitted, then It does not make any 
,‘. 



THE COURT: Unless there is something that, is 

212 
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sufficiently similar to.  'what he ii. undgi;charge here,  
how in the world can it have a deciding factor on it? 

MR. ROSS: Well, even if it is, your Honor,'I still 

do not see its relevancy for allowing it in, anyway, be-

cause it is an entirely different community. 

MR. MARKS: Well, that is the whole point. The state 

is the community, as far as I am concerned. That is the 

state law where he is being prosecuted under, and if he 

 

10 
 goes into one portion of the state and does his comedy 

 

11 
 routine and is arrested for obscenity and is acquitted, 

 

12 
 

I think he has same sort of right to continue to,  do his 

 

18 
 

comedy routine and to at least plead innocent as to the 

 

14 
 fact that it is obscene. 

 

15 
 

MR. ROSS: Well, he has pled innocent. 

 

16 
 

MR. MARKS: But I think that under the Code of Civil 

 

. 17 
 Procedure that this Court may take judicial knowledge of 

 

18 
 another judicial proceeding. 

• 

24 

THE COURT: We never take judicial knowledge of 

inferior courts. 'You know I asked you that. 

MR. MARKS: I stated the Code of Civil Procedure 

MR. ROSS: If he finds one of, the decisions, I can; 

emblazon It with gold, because there 1,21 not one that I have 

ever seen yet that has allowed a court of one judicial' 

district here in Los Angeles to take judicial knowledge 
-of a verdict of an inferior court in another.districr' 

• • 

•••  •••• 
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entirely. 

MR. MARKS: In the -Codeof Civil Procedure. 

MR. ROSS:' But you have to read the annotations, 

Mr. MArks: 

THE COURT: The District Court of Appeal came out 

with a decision on this point that they have to recognize 

cases decided by a court that is above them or each court 

has to, but they do not have to take recognition of courts 

that are in the same category or inferior. 

MR. ROSS: Well, your Honor, even assuming arguendo 

that it would, I still do not see the relevancy of those 

petitions. We would have to go into the entire trial 

again. In other words, we would have to re-try Mr. Bruce 

as to that which was already tried in the court in San 

Francisco. - 

MR. MARKS: The whole point being the People cannot 

continually harass somebody for doing what the defendant 

has a right to do and let the People take over: 

THE COURT: Until it has been determined by an appel-

late court that he can legally do that thing; because he 

has been acquitted or dismissed in one jurisdiction of a 

trial court does not say that he then has a legal right to 

do-it any.place.. 

MIL-MARKS: Well, I think that in the areitof,free 

speech that is - exactly what he doet have a legal right to 

that he hattolteepHon 
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being tried in various. courts until finallyheis:foonViCted 

.and then he is reversed on appeal in order to rely on 

That would-  mean that this person would be harassed and' 

arrested-every time a policeman thinks it in obscene 

matter'.,, 

THE COURT: The only way 'that I could see is whether 

or not he would have knowledge or scienter that the 

material that he was using in that particular sense that he 

used it, 

MR... MARKS: That is exactly;- 

THE COURT: -- was not illegal. 

MR. HARKS: The way -7 

THE COURT: But that was not the purpose, apparently, 

for which it was put in'here. You are putting it in on 

just general purposes. 

MR. MARKS: I put it in on the express purpose, and 

stated to the Court that the express purpose for introducing 

prior acquittal was the purpose of scienter. 

THE COURT: But if you are going to use that, you have 

to use that whole expression to the jury so that is the 

only purpose for which it is being used. 

Mk. HARKS: 

THE clURT:.  And not as a precedent for them to go.- by. 

MR. WICKS: It is not a preCedent for'them2:to'go 

it is merely the fact of, one fact out of many, frOm which 

they can-take cognizanceof whether or not1Mr.-BrO#0 
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could have or should have had knowledge that the act 

he was doing was obscene. 

MR. ROSS: Well, as I said before, your Honor, I do 

not think it is admissible and there is too much vice 

inherent in that respect. 

It is just the same reason that the People cannot 

introduce prior misdemeanor convictions for the same 

reasons, because you run into too many ancillary issues 

and it is not impeachment and it is not a proper rehabili-

tation, I do not think. 

MR. MARKS: This is not rehabilitation; this just 

goes to knowledge. 

THE COURT: Here is the thing that we have been 

talking about: It says here under 1875 that the courts 

take judicial notice of the following facts. 

3. Public and private officials of the 

Legislature, executive and judicial departments of this 

State and of the United States and of the laws of the 

several States of the United States and the interpretation 

thereof by the highest courts of appellate jurisdiction 

of such states. It does not say by the courts of general 

jurisdiction; it says by the highest appellate courts. 

MR. MARKS: But it says judicial district. 

THE COURT: I know, but when you bring in a verdict 
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THE COURT: No, there is nothing that I. can see in 
here that it gives the right to a jury to take judiatil: 

notice,' It just says., courii, 

As I say, I am very anxious to find a case that 

MR. MARKS: Well, Judge, all I. can say is that thisv 

law of obscenity is mew. It is very different, and it 
delves in an area which is extremely sensitive. 

THE COURT: You do - not have to have a law strictly 

on obscenity to have an analogous situation on it, but 

that is the very thing that Mr. Fleishman and I discussed. 

He had a disposition by Judge -- well, he is Chief Judge 

now of federal court or district court. What is his name? 

And he rendered a decision here on the mailing 

case. I think. he granted the injunction, and he wanted 

to introduce that in evidence and have it instructed upon. 

I told him that unless he could find a case 

that that could be, why, I would have to reject it. And 

that is even a higher court-than probably the court that 
decided this matter:up in -San Francisco. It is a trial 

MR. MARKS: I Only know that the Supreme-Court has 

Imen -very„ very,carefUlAivthe way it treats obscenity 
beeauStAt deals, with tlieAUestion:Of free speech; and, 

. as far as I'.khow, this ia.the very reason why `you have to 



THE COURT: If you can put it in such form,. I mean,..  

if You can bring it in in such form that we could get 

enough in the evidence of the entire picture, if you 

would have some synopsis or something of the proceedings 

and of the evidence, the entire evidence that was taken 

there 

MR. NARKS: I do. I have a complete transcript of it. 

THE COURT: No. Do you have a decision? 

MR. MARKS: No, I have the reporter's transcript. 

MR. ROSS: Even so, your Honor, even if that were 

the case -- 

THE COURT: I do not mean as a precedent. I mean to 

show knowledge. Only from that point alone. 

MR. ROSS: But you do not know why the jury decided 

that way. Maybe they did not believe a one of the People's 

witnesses. You are getting so much in the realm of 

speculation, that is the only thing. It is just like 

trying to involve the transcript in some other proceeding. 

You do not know why the man was acquitted. Maybe they 

thought the police officers perjured themselves. We have 
no way of knowing. It is just speculating. 

THE COURT: We are getting into another situation 

here. You have the third count, the violation of Febru-

ary 12, which would nullify that, so far- as that is 

concerned, that there has not been determination on the 

or 24th, but arleaSt' he has been arrested for those 
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violations and then he was arrested again on the 12th. 

So if it is any basis of trying to create knowledge on his 

part, why, he certainly had knowledge there that he was 

not supposed to commit. 

MR. MARKS: Well, I am sorry. Icannot believe that the 

fact that police officers arrest somebody for something 

gives the defendant knowledge that something is obscene. 

THE COURT: It might not give him legal knowledge, 

but it gives him knowledge, anyhow, that so far as the 

law enforcement is concerned 

MR. MARKS: It gives him knowledge the police officers 

not like his act. 

MR. ROSS: And it gave him knowledge in San Francisco 

that he was acquitted on something, and God knows why. 
And.that is why the mere arrest does not create any 

evidence; the other does not create any evidence, either. 

So I think we can pass on, your Honor. I think we have' 

ruled on that. 

MR. MARKS: As far as these submitted instructions 

'.of the defendant, the large booklet of'them, I.would Submit 

only -- there's pages A through J, and then 

THE COURT: Pages 
,
'A through J? Are they, on the tail 

end _there? 

MR. MARKS: They are the first pages. 

THE COURT: A through J. Those are the ones you want 
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MARRS • Right 
, . • ,!  

Then the next pages are 1. and 2. Then the rest,.  
Ithink,are mostly mere repetitign:'.  
• MR. ROSS:.  Well, if we can confine ourselves to that, 

I: think it will save a lot of2tipe 

THE COURT: Have you read those over, Hr. Ross? 

MR. ROSS: Yes, I have read over the one that Mr. Marks 

has just mentioned now, and if you request, I will V17jC5 

my opinion.- 

THE COURT: All right. I would like to have you give 

any objections you have because I have not read them yet. 

MR. ROSS: Fine. 

THE COURT: Starting in as to number one. 

MR. ROSS: I would suggest that this whole thing,'  
this is alike, and what it is, is actually taking part of 

the words of 311.6. Of course, these are the citations 

of these cases here, this Alberts versus California, that 

is where they got 311a from, and it is just taking 311a 

and I think that does the exact same thing. In other words, 

just the reading of the statute requiring that the latter 
appeal ,  to prurient interest and then requiring that he 

does have knowledge that the thing was, in fact, obscene.' 

What it is doing here is saying, Veil, you must 

prove each element." I think this is quite valid for 

argument, Mr. Marks, but I would object to it being 

submitted in the fors) of an instilictioa-,4i2;•',-):::: 
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MR. MARKS: I think that is the law. 

MR. ROSS: I do not argue whether it is the-liw 

do argue certain points of it, anyway, 

. but the question is, I think it is covered by 311ai and :  

I am certain that the Court is going to read 311a, and in 

• that .respect, it would certainly be cumulative. 

Also, I would object, even if it were given, to 

No. 6, because that is not what the law reads at all. 

PointNo;.  :4 

.  MR. MARKS: I think you will find that in People versus 

MR. ROSS: Don't tell me that Mr. Bruce has to be 

the Marquis de Sade before we can convict him of crime. 

Are you saying that he has to be a sadist or somebody 

that wants to go out and rape somebody on the stage -- 

MR. MARKS: No, but he has to have the specific intent 

to deprave or corrupt.,-.- .  
•THE COURT: Is it that way? 

MR. ROSS: No, the section just says he has to-know 

that the.matter.is. obscene. •' 

THE COURT: In People versus•Wepplo, do they use that'. 
specific language there?: 

MR. MARKS: Well, I think.  they  . 

THE COURT:: I doubt that 'very saich. 

You see, it was the instruction that it was not: • 
that he had to have knowledge, that is the thing.thatthek, 
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• 

, 
reversed it on. But in regard to specifiC. intent :  

. • 
 they sity,:herer  ,  _ 

• • 
 "Where the statute makes a specific intent 

an element of the offense, such intent must be 

proved.. Of course, the proof may be,'and; on, 

the part of the prosecution in most cases, it is,  .-- 

circumstantial; but, if so, the circumstances 

must be such as reasonably to justify an 

inference of the intent.".  

Then it goes on to say that the books were merely 

in the store and she sold them. 

MR. MARKS: But the intent there was wilfully and 

ewdly. 

THE COURT; But it does not use this language that you 

have here: "The intent to deprave or corrupt the average 

person who might hear it by arousing lascivious though 

or lustful desires."- 

MR. MARKS: Can I find that for you, sir? 

THE COURT: All right. You find that for me. 

MR. MARKS: Here. "A book is obscene if it has 

substantial tendency to deprave or corrupt its readers by 

inciting lascivious thoughts or arousing lustful desires:" 

THE COURT: But where do we get here that the defend- . 
ant must have the intent?  

MR. MARKS: Because it says in that statute: 1Wil 
fully and knowingly and lewdly direct obscene material." 
• , • „ 

.  •••  •  • '•  • .
st 

• 
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MR. ROSS: 'Not'onlY that but I- think that:definition, 
is too circUmscrilieC anyway. They are talking aboUt the 

particulaiinstance  that would, but it is not saying that 
_something else,woUld;13180;-   

The only thing that I am objecting to is the 

manner in which this instruction: is drawn in this respect, 

and I believe that a reading of 311 -- it is in language 

that should be understood. It is broken down, 311a and 

MR. MARKS: .W11 -- 

MR. ROSS: And that is "knowingly." In other words, 

"knowingly" means it would be obscene. 

MR. MARKS: Well, if it were understood, we would not 

be arguing. 

MR. ROSS: Well, you are going to argue that to the 

jury, I am sure. 

THE COURT: You see, here is the idea: Some of this 

probably is not objectionable except as it is. specific. 

It should be eliminated just like they do in CALJIC. 

I mean that should not speak of the defendant or of the 

People. In other words, that ties it in too much, because 

instructions, after all, are general in nature, except where 

they have, to be specifIc:, 

In this,. do we have that in the code section. 

about 'the diyMinant theme?.: 

ROSS':. Yes 'that is the whole- thing:, your Honor., 
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MR. MARKS: Well, in the. People a 

THE.COURT:,. What does the section read, that' 

Pardon me just a •moment. 

MR. ROSS: I will read the whole section as it applies. 

"311a. Obscene means that to the average 

person applying contemporary standards, the, 

predominant appeal of the matter taken as a 

whole is to prurient interest, that is, a 

shameful or morbid interest in nudity, sex 

or excretion, which goes substantially beyond 

customary limits of candor in description or 

representation of such matter and is matter 

utterly without redeeming social importance." 

It then states: 

"Knowingly means that the knowledge is .  
obscene." 

And what I am saying is that the statute says all 

that as far as that is concerned; so the instruction the way 

it is worded adds something which is not in the statute, 

and the statute is what we are dealing with. 

MR. MARKS: Well, if he says that the knowledge is 
what? Is knowing what it means, then I think the defendant 

MR.  Well, I agree with you, but you 

instruction number five already:says-that. It-aays: 

..,Defendant alreadyknew that. it was obscene and. knew 
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THE COURT: I think there is .no reason .to:  put a 

THE COURT: Let us get back to where you started to 

read "dominant theme. 

They had another word they used there. 

MR. ROSS: The "predominant appeal." 

THE COURT: "Appeal of the material used." "Introduced 

here to be used," that is the way it should be. 

MR. MARKS: So you are eliminating subsection 6 in 

my instruction No. 1; right? 

THE COURT: Yes, and "used." 

MR. ROSS: You see, then, the vice of this, of course, 

also is that it goes on in Paragraph No. 1 to state 

something which is not in the statute. In other words, 

what I am saying, your Honor, is that Mr. Marks°  first 

instruction has this whole thing twisted up and the statute 

itself has this in there and it has it in the proper order 

that it is supposed to have it in, and what Mr. Marks has 

done is he has taken these pieces and put them in separately 

and added something like he has in paragraph one, "Sub-

stantial intention to deprave or corrupt. 

MR. MARKS: Well, that is how Wepplo defines a book 

which is obscene: that it has a substantial tendency to 

10 

11 

, 12 

13 

14 

15 

18 

17 

18 

19 

2O 

21 

23 



:  4 V.,  
4,11 

BURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS.  

appealing to prurient 

THE COURT: I. think if we eliminate 6 and we change 
that to the way that the first paragraph in there - 

MR. ROSS: Well, all right. I will not discuss it 
further 

THE COURT: Here is the idea: I think, because this 
would be superfluous in saying to establish the offense, 
because we have already -- what would be done, the code 

section should be read before this -- Is it 311? 

MR. ROSS: It is 311a and 311e. 

THE COURT: All right. Then this probably should be 

something like this: 

"To further understand the code sections just 

read," don't you see -- 

THE COURT:  "the Court instructs, one, that - 
the dominant appeal of the material used; 

don't you' see. In other words, because just reading 

the code section in itself, it is hard to grasp. 

MA.i:.ROSS: Fine; well, all,,:. right,:.:  

then, ;your ,Honor, those things on 'page.. B' of: defendant's 
instructions, numbers 2, '3, and. 4, as_.theyappear„...your :, • 
Ilowei:thete,ava.double, objeCtion't, first; it is cumulatilie 

13 

14 

15 

16 

17 
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because it is exactly like it appears on the first page 

and, secondly, they are all formula instructions. 

THE COURT: Yes. This is just adding fuel, pore  

fuel to the fire there, which has already been said. 

Can you give any valid reason why they should 

be said Mr. Marks? 

MR. MARKS: Only because they help the jury to under- 

and.. 

THE COURT: You can do that in your argument.'  

MR. ROSS: Yes. 

MR. MARKS: Maybe. 

Next objection? I assume that you will eliminate, 

then, page B? 

THE COURT: That is refused. 

MR. ROSS: And as to page C, I see Instruction No. 5 
has been crossed out; so we will not have to deal with 
that. 

Now, as to No. 6, that is paragraph six that we 
had on the' first page, and I would make the same objection 
aswe,did to that -s; 

MR. MARKS: Okay. 

MR. ROSS: And the same with No. 7, because that is 

already covered by the first instruction. 

And the same with:inatruction:No., -8-bri page D. 

-THE'COURT: Yes, that is carrying out that intent. 
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MR. ROSS: And 'instruction No. 8 is also the same. 

MR. MARKS 

MR. MARKS: Always bearing in mind that the widest 

scope of freedom is to be afforded the printed word or 

representation I think is something that the jury must be 

instructed on. 

MR. ROSS: No, I do not think so and I object to that 

because that is something that we know as a matter of 

constitutional law and - 

THE COURT: There is no limitation. That is not 

exactly what the courts have said. They said that the 

widest scope should be made, with limitations. That is 

the way it is always. They do not go all out in their 

enunciation. 

MR. MARKS: I assume No. 9 is out? 

THE COURT: 8 and 9 are out on that page. Let us see 

what 10 is. 

MR. ROSS: Well, 10 is where we were having our 

THE COURT: You see,. when we get to it at all beCimilSe, 

now, as it has been testified,' and I do not. 1a10,7 i 70.131 
gentlemen have listened to therciutinet there. BUtHI have 
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expressed before this is not a story with a continuing. 

theme, probably, than goes from the start tof finish. It is' 

broken up into different kinds of sequences or' routines 

and may be only a few words that maybe have a routine 

injected. 
Now, you cannot say that that has any continuity 

that you can probably pick up the good part from the bad 

part, one good part that may be absolutely not objectiona-

ble in any sense, and say that by reason of that, all the 

bad part cannot be considered. I think that is a mistake. 

MR. MARKS: Well, that is -- 

THE COURT: That, certainly. 

MR. MARKS: As I. say, that is where we disagree, 

because I think that is the only way you can judge the 

material, is by judging it as a whole. 

THE COURT: Surely, as a whole, but your idea of a 
whole is different than my idea of it. I think the whole 
is as to the thing that you are discussing at the time. 

In one book you are discussing the'whole book. You are 

writing about the whole book, the theme that goes through 

the whole book or an article that you are writing about in 

the whole book, or something like that. 

But when you are having a comedy routine with :a 
number of different incidents, to take the whole thing as 
a whole, why, there is no continuity.  to, 

MR. MARKS: Well, that.-- Judge, I do not think we need 
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argue about about it any more. I disagree, and that is .something 
that will have to be determined later, Illuess.,  

THE COURT: I guess it Wili 
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MR. MARKS: Are you going to scratch out number ten? 

THE COURT: Well, the way it is here, you have here' 

"In judging whether spoken word's are obscene, the work 

must be considered as a whole." 

Now, of course, we could not use that at all, 

the work, because that had reference 'to the book and that 

was probably true of the book here, but it is not here. 

We would have to limit it to that, in this case, 

I give an instruction on that: 

"Each routine . .-" -- 

MR. MARKS: Well, put in the word "routine" instead of 

. . in judging whether the words 

spoken are obscene, each .  if you want to 

have it -- ". . . each routine must be considered ata 

• Whole .  

I, do not knOw why you 'added "as a whole" when 'you 

added "in its entirtYt.  

MR. MARRS:. To make 'lit:bigger- 

MR..ROSSI. The whole entirety.  Like a repeating 
redundant. 

THE COURT: 8  

of some passage .  ..u, '.you,see, there you are 
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." 
getting back to books again --  . scene or excerpt 

deemed objectionable!' 

I think I will give that first part of it. 

MR. MARKS: Just say. merely "Because some word." 

THE COURT: I will put it in "some isolated word," 

if you want it like that. 

MR. MARKS: All right. Fine.. 

THE COURT:. I do not know how we are going to get 

that in there. Let me see. 

"It is agreed that the material in here....." 

because "material" means something that is printed or 

written or so on. 

MR. MARKS: 001 

THE COURT: In a spoken routine -- Let me see. 

MR. MARKS: "Material" could be uttered. 

MR. ROSS: Well, maybe we can just put a period after 

the word "objectionable" there on the last line. 

THE COURT: That is the way I was going to write it. 

"Spoken routines may not be condemned as obscene 

merely because some isolated word is deemed objectionable.°   

I think that should cover it.' 

MR. MARKS: , All right. 

Eleven is ,out. 

Twelve t 
MR. ROSS: Yes, thatisthe same as you have... 

MR. MARKS: I will suhmitthat seventeen vin:be,04 , 
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Let us take fourteen firlit have no MR. ROSS: 

but that fourteen, eighteen and nineteen are proper. 

objection to fourteen. 

THE COURT: Fourteen.: 

"It is not your duty to judge the artistic • 

merit of the material, for the law does not attempt to 6 

7 

10 

11 

12 

13 

14 

15 

16 

#1317 

18 

19 

regulate the matters which merely„;  " 

Yes, that is allright:Y 

MR. MARKS: Seventeen and eighteen seem to be the 

same, so I think that eighteen 001 

MR. ROSS: All right. Just forget seventeen. 

MR. MARKS: Put out seventeen. 

MR. ROSS: Let us see. Well, I have due objection 

to No. 18. 

In the first place, I do not think it correctly 

states the law; and, if it does, only partially so. 

And the second objection is that, of course, it 

is a formula instruction. 

Now, as to the first objection, that is quite 

true, only on the average person. Of course, that is 

covered in what we said in the first instruction that is 

going to be given. Now, well, actually, I would not say 

that. I think that it is all right, but I have another' 

instruction that covers• part of that, too, which I will 

Submit when, we get to it; but my maim,objectiontoNai, 
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MR. ROSS: It is a formula; in other words saying 

that you have to say that he  not guilty. 

THE COURT: Yes. Where does it,say'that? 

MR. ROSS: Right. at.'. the ':end ° fit, 

THE COURT: No, .I will strike that part out. I will 

just give it without the directive. part.- 

MR. MARKS : All, right. 

THE COURT: I will give it. 

MR. MARKS: Any objection on nineteen? 

MR. ROSS: Well, let us see. Nineteen, of course, is 

formula again. 

THE COURT: Yes. Well, that is the idea there. 

MR. ROSS: That is covered, I think, by 18, also, 

because you are saying just again that, one, it is not 

a test and, two, it is on the average person; so with 

fourteen and eighteen, I think that covers it. I do not 

know why you have to give nineteen. 

THE COURT: It is repeating it in just a different way. 

MR. MARKS: All right. 

No. 20 I will submit'can go out. 

MR. ROSS: 20 is out. 

Well, 24. The first sentence, I think, I have 

no objection to. It is the second sentence that I think 

is getting into unduly complicated areas because you are 

aiking-them 
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public policy, which they are not required to do; that 

all they are required to do is see that this measure is 

up to the community standards. 

MR. MARKS: Well, I think •they are entitled to know 

what the public policy is, and I think this is a proper 

instruction in the area of free speech. 

THE COURT: But you do not give them that instruction 

that they are supposed to take that in consideration. 

They make that determination from the evidence or from 

their presumptive knowledge of what the average community 

standards are with it. 

'Esthetic use is the sole standard for determin- 

ing on . . ." -- that last sentence I think would be 

confusing to them, too. I will eliminate that and give 

the first part., 

MR. MARKS: Okay. 

MR. ROSS: No. 25 has already been covered, too. 

That is the state knowledge question. 

THE COURT:: Yes, you have stricken that out 

Righter  
MR. ROSS: Now, No. 27,:we:have two probleits,herel, 

In the first place,:I think it is a misstatement of law to 
. 

state _ that he'haatoviOlate-the'iaw. What he hastio 
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is to have specific intent to speak obscene words,, and .I 

think that could be covered probably, don't you think, in 

a CALJIC instruction? 

THE COURT: Well, we have covered this already, 

virtually the same thing, back here when we discussed 

intent. 

MR. MARKS: I will stipulate 27 is out. That solves 

MR. ROSS: All right. 

No. 28 I think is the same thing that we have 

already covered. We have told them not to judge it on the 

artistic material. 

MR. MARKS: No, this has to do with instinct. 

MR. ROSS: I know, but you have already said that 

just because a matter is nasty or vulgar. 

THE COURT: They would not know what objectively is 

there sufficiently to tie it in with the evidence. I think 

we have covered it and I think the instruction is too 

confusing to the averapjuroe. 

MR ;.MARKS • pkar: 

No. 29 can $o out. 

No. 30. 
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MR. ROSS: I think thirty had gone out, I believe. 
,• 

THE COURTS Yes. 

MR. 110: 31 is a standard CALJIC-type instruction; 
which I think we can give ,7 

THE COURT: Oh, yes, that, is part of No. 1, I think.• 
MR. MARKS: Yes. So is 

MR. ROSS: So 1813. 
..• 

MR. MARKS: You mean 1 CALJIC? .  
THE COURT: Yes, I think that is part of 1 CALJIC. 

MR. MARKS: I think 33 is also a part of it. 

THE COURT: Well, that', no. 33 is part of 21. 

MR. MARKS: Right. 

THE COURT: Well, this is part of a CALJIC instruction 

that you have given here in 35, but I do'not think you 

should give it at all. I do not know if that -- 
MR. ROSS: Well, No. 35 seems to be just a quotation, 

I guess, from Penal Code Section 20-- 

MR. MARKS: Yes: 

• MR. ROSS: -- is what you were citing there. There 

is nothing wrong with it. I do not think it really adds 
anything to 

THE, COURT: If you think it will be helpful, why, I 
will leave it in there. / think that, in these, kinds of 
things,.,-they are confusing to the jury but I will leave 
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MR. MARKS.: I would hate to think I vould , suhmit'. 
an instruction that would hurt my defendant. 

THE COURT: Well, 

MR. ROSS: Now, No. 36, I think, is putting two and 

two together and coming out with five. Part of it I 
saying what we have to prove again, and you are only 

putting part of it in there, and then you are saying 

something about the circumstantial evidence instruction. 

If we are going to give the circumstantial evidence 

instructions, I do not see the necessity of giving 36 at 
all.,  

MR. MARKS: All right. Cut it out. 

38 and 39? 

MR. ROSS: Oh, 38. Well, 38 I think is all .right, so 

far as it goes. It may be a little confusing. 

THE COURT: It is only taking part of it. It probably 
cannot do any damage. 

MR. ROSS: No, the only suggestion I might have is 

just -- Well, I can take care of that in argument, though; 

so I would not have any objection. The only thing I was 

going to state is, it is a question of what goes on in 

public place, not in privacy. But I can take care of that. 

Well, now, 39 I cannot see as a statement from 
the.Court. 

MR.-  MARKS; Well I think it is a proper -statement. 
MR. ROSS: Well', you see, it says, "Th-e mere fact 
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that the material may appeal to prurient interest does not 

10 

11 

12 

18 
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It says "In addition, the appeal to the prurient 

interest must go substantially beyond the customary _ limits 

of candor." 

Well, we have already said that in reading the 

Here is the part I cannot see: "The term 

'customary limits of candor' recognizes that customs change." 

That is fine, but then you add that "The community tolerates 

much that particular segments of the public might regard 

as obscene." That is the whole point. 

THE COURT: That is a part of the argument on the 

part of the Court. 

MR. ROSS: That is what I am saying. 

MR. MARKS: Well, do you want to eliminate that last 

semicolon bit? Because . I think the customary limits of 

candor recognize that customs change,, 
C, 

. MR. ROSS: Well, I cannot see the first part, though, 

/tr. Marks, that the mere fact that the material here may 

. appeal to prurient interest does not necessarily stamp it 

'as obscene. That is all right as far as it goes. 

MR. MARRS: That-  is true; is-it not? 
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it has to not only appeal to the prurient interest, but' 

it has to be patently obscene, also. 

MR. ROSS: Not necessarily. Then you are defining 

the term obscene with obicene, 

MR. MARES: That is what the Manual Enterprises case 
says. My favorite opinion. 

THE COURT: Yes. Well, I read that yesterday and 

that, again, is of a different character. Patently material 

We have a little different situation with the spoken word 

than we do with the written, don't you see? I think that 

as a distinction can be made in those situations. 

MR. MARES: Well, that is the point. I do not think 

THE COURT: That is the reason that they reversed the 

Circuit Court of Appeal, was on that patent meaning. 

MR. MARKS: Actually, I think the Court can look at 

these words in the way it said and state as a matter of 

law that the words are not obscene and dismiss the case. 

THE COURT: Why, sure, that would be fine; but the 

only thing is we could not do that in justice to both sides. 
MR. MARKS: -:Its would be the law. 

THE 'COURT: We have to look at society, the people as 

a whole, the people as well as the defendant trying to make 
a living on the use of th4s material. So ,.unfortunately 

MR. MARKS : dales the Court think .aboUt 
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MR. MARKS:- What?' 
THE- COURT: I think we haVe that covered so much-in 

some of the others in such a way that the whole substance.  
ofjt Is 

MR. MARKS: Has been repeated. 

THE COURT: The whole substance is just adding fuel 

to the fire. 

MR. MARKS: Let us reject it. 

MR. ROSS: Now what? 

MR. MARKS: One and two only. We're on the last 

two pages. 

MR. ROSS: I think you are adding something there. 

I would agree to the part that it may not necessarily be 

obscene merely because you may believe it to be in bad 

taste, shocking, disgusting, stupid, immoral or offensive, 

but to give the first part of it 
MR-.MARKS: I think that is .a complete, whole sentence 

and just states what the law is. _As a.matter of fact, ,I 
' think that. instruction itself is the gist of our complete- 

argument-here-in the  the. ultimate issue that the,jii*.y 

is going to have to decide: whether these words were merely 
shocking, or appealing to thesprurientInterest. 

ROSS:  but 'the way,' t readi looks -to me. 
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that the jury is drawing the inference, then, well, even 

when it is always shocicing in bad taste, disgusting or 

stupid, etc., then it just can never be obscene.- 

HR. MARKS: No. 

MR. ROSS: That is what the instruction -- 

MR. MARKS: if it does not have a substantial tendency 

to corrupt or deprave. 
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THE COURT: We have this whole thing said about twice, 
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if not three or four times. This is just said in another 

 

10 
 way- 
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MR. MARKS: Well, this portion, then, you can just 
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put in "Something is not obscene even if you believe it 
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to be in bad taste, shocking, stupid, vulgar --" 

 

14 
 MR. ROSS: Well, say, -"merely because." 

 

16 
 

MR. MARKS: Put it that way, if you want to. 

 

16 
 

MR. ROSS: Or "Something is not necessarily obscene 

THE COURT: Where do you want that in there? 

MR. ROSS: Right at the top. You can just say "some- 

thing is not necessarily obscene merely . . ." 

MR. MARKS: ". . . merely because you believe  • 

MR. ROSS: And then continue with "it" on line 4 
there, ". . . to be in bad taste. _,. . etc. 

Now, Mo. 15 here 

THE COURT: Let me see. I do not quite get it here. 

"Something is not necessarily obscene merely 

18 

19 
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because' it .  . And then where do yougo? 
.MR. MARKS:  . is in.:bad taste shocking, disgust.- 

THE COURT: So, in other words, strike out the other 
part of it? 

MR. ROSS: Right. ". . . merely because it is . . ." 

THE COURT:  . . . merely because it is in bad taste, 
shocking . 

MR. ROSS: Right. All right. No. 15, I think, is 

the same as No. 13 here. 

MR. MARKS: Well, it says it so much better. 

THE COURT: Yes, but let us just forget to say it. 

We have it said so well already. 

Sixteen you took out. 

MR. ROSS: No. 16 is out. 

MR. MARKS: Ri 

MR. ROSS: Now, No. 21 on page 2 I think is what has 
been covered by No. 13.,  

THE COURT: I think we have said that quite often. 

MR. MARKS: So 21 is out? 

THE COURT: 21 is out, yes. 
MR. MARKS: 22 I will stipulate ma 

No. 23 is the: latit one. 
MR. ROSS: Well, let me read this again. 

i  

p4,,,,11,7r,T177Y7T7T7i30:MP,' 
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THE'COURT-: I will give that ,if ;yon want to cut out 
the` last.-  

M.. MARKS: 

THE COURT: 

MR. MARKS: I was thinking that you might say "You 

must determine objectively beyond a reasonable doubt that 

the material in question is obscene." 

MR. ROSS: No, because it is formula. 

THE COURT: I will give it if you want to 

MR. MARKS: All right, fine. 

Now, as to the People's instructions. 

THE COURT: These are the People's. Yes. 

MR. MARKS: Yes. No. 1, the first 

MR. ROSS: No, that is just the statute; so, if 

MR. MARKS: Well, No. 1, the first sentence , is not 
the statute. 

MR. ROSS: Well, then, let us stipulate it out because 

the girl made a typographical error if it is not, because 
it was supposed to. be. 

NR. MARKS: So we will eliminate it. 

THE COURT: So "aIf any person knowingly Speaks 
obscene.words in a public place .  ." That is the one 
you Want to go out?` 

MR. ROSS: Actually, you can thro' 
out and 'just put 311S and 
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THE COURT: Now, thii:is'on 'that. 

What about this'nekt,one21 

MR. MARKS: With respect to No. 2 I object because 

that is not the law1,, 

MR. ROSS: Well, that is from Roth, and I am taking 

it right from Roth versus United States. 

MR. MARKS: But that is dictum and we are talking 

about common conscience. 

MR. ROSS: No, I do not believe that is dictum because 

that is exactly what it went up on and this instruction 

was approved in Roth versus United States. 

THE COURT: I do not have a copy of U. S. Reports, 

as you know. 

MR. ROSS: No, I know you do not. 

It is saying, and that is what Roth is saying, 

is that you have to consider everybody as a whole, you do 

not consider just the eggheads and you do not consider. 

just the avant garde; you do not consider just the children- 

you consider everybody. 

THE COURT: Do they have the U. S.,Reports In the 

City. Attorney's office?, 

MR. ROSS: No, they do not. 
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4k 
you are talking,  about common conscience, yoU are talking 

about something else betides community standards4- 
.  , MR. ROSS: Well, this ii.-where':this test, and 311.,6 

is exactly where it came from, the language.in:thit,' and. 

this_was the instruction that: was used•there,..and 010 
instruction was apProved from a Californitivase. 

THE COURT: I have a lot of quotations from Roth 

here in other briefs, but I do not know about this one. 

THE COURT: I know. If you feel that that was an 

instruction on which it went up and that you have checked 

it carefully enough, why, it should be a good instruction. 

If it did not, if there is any difference on it, why, then 

of course, there would be a question in my mind. 

MR. ROSS: Well, was that an instruction or was it 
not, Mr. Marks? 

MR. MARKS: I will tell you that I do not know but 
I do not think that this is the law, and I will voice,my 

objection if Mr. Ross states that it, is. 

MR. ROSS: It is and it is a direct copy from the:-

THE COURT: Are you willing to stand and fall on it? 
MR. ROSS: Yes  I have done my research and that 

is what Roth states,: 
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to -go- 

MR. MARKS: Okay. 

No. 3, there seems to be somethinOacking.: 

ItigiLnOt-41entendC 

MR. ROSS: Well, all right. We can take that out.  
I think it is covered by other instructions, anyway. 

MR. MARKS: I think it is. 

MR. ROSS: It was unfortunate, but that is exactly 

the way it appeared in Roth. It was not a sentence there, 
either. 

MR. MARKS: And I have no objection to No. 4. 

MR. ROSS: No. 4 is just a definition. 

THE COURT: Do yoxi giant 

MR. ROSS: 3,1 think, can go out, yes. 

No. 4 there is no objection tor. 

THE COURT: All right. 

MR. MARKS: Judge, I am going to call a couple witnesses 

out of order, with Mr. Ross' permission. 

THE COURT: What did you decide on those recordings? 

MR. MARKS: What we are going to do is, I have 

selected three tapes which have these routines that were 

talked about in it. 

MR. ROSS: Same of them, 

THE COURT: Oh  

MR. MARKS: And play as little as possible so that we 
do not have to go through these miles and miles of tape. 



tions out of CALJIC there. 

MR. MARKS; Right.  

THE.COURT: What do you think about those two circum- 

stances, .24 and 26, because it speaks of those in here. 

MR. ROSS: I think my case is specific intent on the 

THE COURT: Then we will have to use 22, because 

that comes in under these, too, just the same as in drunk 

driving cases. So.we will have to use'these. 
• 
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THE COURT: Tees it came out so that you think the?' •:. 

jury, can understand 

-  .:Yes "c2 
THE COURT: Then you will stipulate that the reporter 

does not have to take_ it? 

MR. MARKS: Right. 

Is that all right? 

MR. ROSS: Yes, that is all right. And I think only 

that portion can be deemed it will be part of any record *  

and not the rest of the seven tapes. 

MR. MARKS: Right. 

MR. ROSS: Then I can have my opportunity to cross- 

examine. 
THE COURT: You are not going. to have any expert in 

here; so we do not have to have an expert instruction. 

MR. MARKS: No.. 

THE COURT: Then we will just have the usual instruc- 
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(3)4,16  

MR. ROSS: Yi.,C the.inferenc that can be drawn... 

ME.'MARXS: Thank_you 

(The following proceedings were held in open 

name? 

JENNY MARKS, 

called as a witness by and on behalf of the defendant, 

having been first duly sworn, was examined and testified 

as follows: 

THE COURT: Please be seated and state your name. 

THE WITNESS: Jenny .Marks. 

THE COURT: What is the first 

THE WITNESS: Jenny. 

BURNISON: RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 

court.) 

THE COURT: Will counsel stipulate that all the jurors 

are in the' box again? 

MR. ROSS: Yes, so stipulated. 

MR. MARKS: So stipulated, your Honor. 

THE COURT: All right, we will proceed. 

MR. MARKS: I would like to call a witness out of 

order, please, with the Court's permission. 

MR. ROSS: There is no objection. 

MR. MARKS: Jenny Marks. 

DIRECT EXAMINATION 

BY .MR:. MARTICSt 

Mrs. Marks, did you have occasion to go to the 

*?Ift.17-'7,77t777751M.4Firr,K. :37 • 
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'Unicorn several weeks ago to hear Mr. Bruce's act? 

A  Yet,: I did. 

Q  Did you sit through a complete show? 

A Yes. 

Q  Did you enjoy the show? 

A  Yes, I did. 

Q  Did you hear any words during the course of the 

show which, to you, were vulgar or shocking? 

A Yes 

Q  Notwithstanding those words, did you form any 

opinion as to whether or not the show appealed to morbid 

or shameful interest in sex, nudity or excretion? 

A  No, I didn't. 

Q  You formed no opinion? Or did you? 

A  I beg your pardon? 

Q  The question was, did you form an opinion as to 

whether or not Mr. Bruce's show appealed to shameful or 

morbid -- 

A  Yes, I did form an opinion. 

Q  What was that opinion? 

A  I didn't think that it was obscene, no.  It 

didn't. 

THE COURT: That was not the question that was asked 

you. 

THE WITNESS: It didn't appeal  it didn't appeal to 

the -- what were your 
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Q  BY MR. MARKS: Shameful or morbid interest 

A  Shameful -- No, no. They did not. 

MR. MARKS: All right. 

Cross-examine..  

CROSS-EXAMINATION 

BY MR. ROSS: 

Q  You are related to Mr. Marks, who is trying this 

case; are you not? 

A Yes. 

Q  You are his wife? 

A Yes. 

Q  Did you go with Mr. Marks that evening? 

A I beg your pardon? 

Q  Did you go with Burton that evening? 
A  Yes, I did. 

Q  When was it that you went there? 
A  I'm sorry, I can't -- 
Q  When was it. that you went there? 
A  It was on Mr. Bruce's last engagement there. 

Q 'Was that last night or the night before last? 
A  No, no. It was before he went to Florida. 

Q  This would be back last year, then, sometime? 
A  No, it was just before this engagement, I think 

abbot a month ago. 

Q  It will still this year sometime? 
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Yes-: 

Q  Are you familiar with how the obscenity law reads? 

What the law of obscenity is? 

A  I don't know the law at all. 

MR. ROSS: Okay. I have nothing further.' 

MR. MARKS: That is all. Thank you. 

Your Honor, at this time, if we can play the 

portions of the tape, Mr. Bruce resuming the stand, is 

that all right? 

THE COURT:'' 

LENNY BRUCE 

defendant herein, resumed the stand and, testified further 

as.  follows 

(At this point one of the tapes was played.) 

MR. MARKS: Okay, now the next one. 

MR. ROSS: I think he is finished with the routine on 

this particular one. 

MR. MARKS: Put on the other one now. 

(At this point another tape recording was played.) 

Con4nuedl, 

Mr. Bruce; these tapes, or portions -of tapet,We 

are accUraterepresentations of the shows that 

13 

14 
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yeu gave, is that correct? 

A  Yes 
And the routines that haVe.heen testified to?, 

2 Yet., 

MR. MARKS: Cross-examine, 

CROSS-EXAMINATION 

BY MR. ROSS: 

Q  Sir, we have heard some of th 116xcuse me. 

Perhaps it would be easier if we take this speaker down. 

We have heard some of the extracts  which you 

state are part of the routines that you have given on some 

of the questions concerned here brought before the Court. 

Now a couple of them we did not have, and I would like to 

ask you specifically some questions about those. 

This one that was testified to concerning the 

New York cops, as I think Mr. Block was talking about, 

what is the background of that, sir?  Xhat'is devised 

in the presentation of that? 

A  Just a report of 'the fact that there were: 

it started first with the -- the actual fact that they were 

decoy -- they were acting as decoyt, dressing .up as ladies4 

then it went to an abstraction and it says that transvestites 

were posing as policemen. Pure, incongruity, 

Then I w ,nt further to say that it would be, 
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the rapists, and found that they were policemen and went 

ahead and balled them anyway. 

Q  By "ball,' what does that term mean to you? 

A  I never really got the picture of that. In other 

words, what -- what are they doing. 

I'm not being facetious. 

Q  What does the term mean? 

A  I'd like to ball you. Well, it depends what you 

are balling. 

Q  It would be an act of sodomy or sexual inter-. 

course? 

A  Sodomy, no. No, that's weird. I don't see that 

at all. I'm an honest man. No: 

Q  It would be an act of sexual intercourse? 

A  No, it could -- No. No, I'm not being facetious. 

Kiss them, hug them. Hold me, dance with me, swing with me. 

It's a ball. It's a ball. Mad ball. 

Q  Something, then. Another kind of act_where twc, 

people would get together, then and then it would perhaps 

depend on the connotation from there? 

A Yes; 

Is it your testimony, then, thatthe .term 

that, does not have any*Specificpeaning?_ 
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Q In other words, then, just' by that term You -erne 

saying that these two people, if the New York cops 'then, 

or the rapists would ball the police, then they would haVe::. 

 

4  just a good time with the policemen 

A..  No, there's more to it than that, but I' didn't 

say a specific act. I didn't see the policeman in a bed 

with another policeman, no, I didn't get that. 

Q You were trying to convey something to the 

 

9  audience by the use of that term, I am sure, because 

10. otherwise -- 

 

11  A  Yes, but it was an abstraction. 

Q My question is, what were you trying to convey 

18  by that, as you call it, abstraction? 

14  A  It's  it's their -- in the ear of the beholder. 

Q  In other words, you were not trying to convey 

 

16  anything to them or just the'cohnotation that they might 

17 p14.onjt?:.:  

 

18  A  Yes, what they would pick up. It's  I 

 

19  I intimated,- naturally, because the fact that the guys are 

 

-20  rapists; thatis something, 

 

21  Q  SO'could it have meant, then, to the ears of:the 

beholder --Have you hearcrthiterM being used as having 

sexual intercourse, one person with Another? Have you 

ever heard that expression, "ball ,that chick!".  
A  Oh, yes Certainly could have been interpreted 4   

• 

Is 

.17J 
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Q  Could it have been to masturbate them 

254' 

perhaps? 
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A  I can't manifest,thatno7 

Q  In other words, you are - just trying to convey:.  

something and you artnot sure what it does Convey 'in:ths- . 

mind of the. behikldir? 

A  Never, because heill never tell me,_no one 

I don't mean you, but--- 

Q  So, in other words', you are trying to convey a 

thought to another person, yet you are not exactly sure 

what that thought is. Would that be a fair statement? 
A  In a specific statement, I'm not trying to 

convey a thought. That -- just through the incongruous 

s atement -- silly. It was ludicrous. That's the point' 

there. Just completely ludicrous. As Henry Miller. 
Q  Well, would you say it was being ludicroUs or 

was it just non sequitur orHwhat?'' - 

A  No, not non sequitur. Just ludicrous. Completely 

inane 

Q 'Then It really did not mean anything? 

A  No, I -- I didn't give it. any real heavy-weight 

meaning .no 

Q  llow,'sir, about-this routine that you were using 
in connection with the Lone Ranger that was testifiecLto. 

What*was the theory there? What were you:trying:to conVey 
to the audience? 
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we are all murderers and we have as much class as we can 

afford. to have. 

And in one part of it where he says  Seel the 

Lone Ranger is doing all of these wonderful things and'he 

truly selfless and never waits for a:thank-you, and he 

keeps rejecting us in front of other people, being obsessed 

with wanting to give him something, and they ambush him and 

they force him. They say, "We want you to accept 

something, these gifts that we have made as a memento, 

and a song, 'Thank you, Lone Ranger,' and you have rejected 

'Ythem.7.: 

And he goes into the scene why he does. He says, 

"The reason I never accept thank-yous, suppose once I wait 

for a thank-you. 'Thank you, Masked Man.' 'What's that?' 

'Thank you, Masked Man.' And I like this,''Thank you, 

Masked Man.' I'll never do things without a 'Thank you, 

Masked Man.' I'll put them in a book." 

Every day a "Thank you, Masked Man" and three 

years have passed. Three years of "Thank you, Masked Man," 

and then a day goes past and 

"Where's my 'Thank you, Masked Kan'? I didn't 

get one today. It's almost 5:00 o'clock. You're jesting 

with me. You're hiding it. Where's my 'Thank you, Masked 

Man's? . Has the IThank you,.Masked Mwi' man been here- today?" 

"There's no more 'Thank you, Masked. Manses 

Messiah returned during:the,n 



"The Messiah, you see. All is-pure. 'What shag.  -  _ .•• .• 
thiti.to do with you') Well, a man like Johas:Salk,..;Lenny 

.BruCe. and J. Edgar Hoover -- these men who protest-to 
• 

need a want for purity and actually thrive upon. t and • 

thus feed very well." 
,  . 

"You. mean -- 

"Yes, without polio, Salk is a putz. And the 

Mafia has sent all J.-Edgar's children through college." 

• 
 And -- chuck it out, then; however, that would 

be it. 

Q  Now, particularly we were speaking of here a 
few moments ago about the Lone Ranger and the unnatural 

aCe. 

What was that connection? Do you recall that? 

A  'Yes. That was -- just silly. • Again -- see, when 
I want really to make a point of not casting the first • 

stone, or if I get real ponderous or heavy-handed with it, 

then I just chuck in something just silly in the end. 

Incongruous.  
.  • • ,.  • 

Q.  'Let us seeif we understand each other bete.' 

Some of these things that were testified to, then, 

are not really things that you have made up in advance;:1 

is that correct? •  .•  , . . .  • 

A  Yeah. Which - which specifically. 

Q-,  Well, Specifically, you are just 'talking abOue...•-. • 

- 
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here before like balling the New York cops and, now you.: 
_  • 

are speaking about the unnatural act' between the Lone 

Ranger. and Tanto, the typical children's. character 
AV  Yes. Would I  WhatiO the most rididulous 

thing that the Lone Ranger could do? We assume that's 
completely incongruous. What would he want? He wants 

the Indian. What's he want the Indian for? To' perform, 

an unnatural act. It is silly, you know. 

Q  In other words, it was thrown in by you, then,' 

just to create incongruity? You were not trying to -- 

A  I can't really give you a reason. Now I Can, 

but at that moment I couldn't. It's -- then you would 

write a book and say, "Here's how to become a comedian.' 

Like you can an atlas. 

Q.  In other words, you were not trying to say 

anything about the unnatural act, then? In other words, 

it was just for incongruity, then? Was it trying to raise 

a laugh from the audience? Was that it's point? 

A  What do you want from me? Tell me -- 

Q  Just your answers, 
A  I didn't .-- I didn't want to encourage anyone in 
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unnatural acts, and it seemed -- since the people are -- 
aware of these people that do perform acts that are' 
unnatural, if the Masked Man, who was that selfless, did- , 

it, it would be silly and they would laugh at that time. 
Q  All right, sir. 

Now, these terms that were used here, we are 
• 

talking about a question with the lights and so forth. 
Is this something that comes up on the spur of the moment 
or is this part of your act, too, where you use these 
terms in-characterizing? 

A  Yes, that was -- I was hostile. 
Q Yes. Have you ever done that before? 
A No. 
Q You have never made that statement before to the 

man on the lights? 
A  No, I didn't -- I didn't say the other thing 

that was said there. 
Q Well, if you can explain, go ahead. ,  

• A  I called him a -- I said, "Dwarf mother-fucker." 
Q Why did you do _that? 
A-  I was angry with him. 
Q Have you ever done that before with him? 

No. 
Q  Or since? -  • • .  .  . 

• A , Pardon me?' 
Or since?. - 

S  

SU RNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 



8 

10 

BURNISON. R1771 & SCOTT. CERTIFIED SHORTHAND REPORTERS 

Q  Do you use that word 

Q  Well, we heard it on the routinelhere that yoil 

do use it, and what is your particular purpose in usinv. 

-the ward? 

A  When -- when I use it in that.senseT,  
Q  Well, in the sense that you use It here. In the 

secondary sense that we are talking about this routine that 

you did with the s.o.b., the son-of-a-bitch, and then with 
the mother-fucker. 

A  Oh, I think it is -- the -- to -- to show the 

insanity of the obscenity laws and -- I thought that tape --, 

you've got a president who says -- who called businessmen 

son-of-a-bitches, with hostility. And he's a profane man, 
President Kennedy. 

Here is Truman called Drew Pearson a son-of-a-

bitch. So I said if we continue with this point that first 

we had an older president, Truman, who called a columnist 

,a son-of-a-bitch. Now we have a president who ,  calls -- 
"All businessmen are son-of-a-bitches.  So if we really 
progress and progress and get integrated, we will be calling -
them mother-fuckers. I say can I assume •that? 

Do you think that is in fact a progression? 

I don't know. I question. I wonder I wonder 
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at the president calling all businessmen son-of-a-bitches. 

Q  Now, Mr. Marks, your counsel asked you a 

question when he first started the examination here before 

lunch and he stated that, well, you profess to be a comedian 

and then it is sort of an. equivocation. 

What do youprofess to be, sir? What do you state 

that you are? This is in connection with your work. 

A  To enjoy my life. To try to show man's inhumanity 

to man; to sort of checkrein it a little so I can enjoy 

the -- my life on earth here. 

Q  All right. Now, what I am asking you specifically 

is, in connection with your programs, now, you are paid 

for what you do. People pay to get in to see your perform-

ances that are had in public places. 

Now, what do you profess to do when you get there 

before them? What do you want to do to them or for them? 

A  I want them to stop punishing each other and 

want them to open up the jails and want them to hablo.  

10 

10  conmiunis.  (11.0.;  Alf/liey‘uy:4;,f,) 

What is that other eine? 

Q  Excuse me. I think the jury is having a little 

difficulty with me. I have a little laryngitis 

I!rm(tiorry 

- Maybe with both 'of us, Mr, Bruce. 
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audience on, you are seeking pity 

Would that be a fair statement?,  

A  No, no. I'M not seeking pity.. Isla seeking, 

.some pity for the people that are doing dead time.  in COunty 

while this waste of times here. 

Q  You consider this a complete waste of time? 

A  Oh, insanity. Just taxpayers' money. Preposter., 

Q  You consider that all legal proceedings area 

waste of time?' 

A  Oh, certainly - noti . 

Q  Just-these particular 

A  Oh, this is an effrontery. Just terrible that 

money should be wasted. .  

Q  That is what you are trying to convey to your 

audience? 

A 
 Oh, no, certainly not. 

Q 
 That is my question, is what are you trying to 

audience?-  , convey to the 

l A  Generally I try to make themaugh, and it seems 

•that•my point of view consistently has been tha“ Am in- 

_ consistent and that we all are., And I thought that you 

:wOuldjlear that, samethingjn the tape: 

-How long have you been working at this-,particular -. 
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Twelve years? You work. in different parts 0 

the country; do- you not?• 

Yes. 

 

Q  You worked in the LOB Angeles area before;, 

number of .occasionst:. 

A Yes  
Q. Have you heard other comics, comedians or people 

that perform in front of the public in, let'us say, i. _ 

manner somewhat similar, to yours? 

 

A  No, I don't get a chance to see many comedians. 

I'm working most every 

 

Q  Do you attend any of them? Have you seen:any 

of the other comedians? 

 

A  No, but I'm -- naturally, I'm familiar with 

their work: 

 

Q  You are familiar? 

 

A  Oh, yes._ 

 

Q  Do they do a type of work using similar words 

and routines as you:01 - 

 

'A  Not  I donit think so. 

 

Q  Would you consider yourself that you are the 

only one who uses this type of routine? That you are 

!ware Oft 

.Jonathan Swift4fid Martin Luther, but they,. 

weren'i-C6ie414.00. 

 

Q  Bui ,dO youclassify:yOurself in that ,type 
.3 
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A  No, but, as this, oh, CatholiC 

just gota wire fram this,, and the Episcopalian priest 

who saw my show, I used the wordalmother7fuckee and 

said that -- he didn't think I was obscenelit-all.. 

Q  Now, the question is, I am getting back to, 

have you heard other people use a type of material similar 

to yoUrt? 

A  Ina cafe, no, I have not• 

You have heard it, I am sure, in private? 

A  In theatre -- No, in theatre I have heard these 

words many times. 

Q  Where was that? 

A  The play, The Connection, that played in this 

town was filled with-it., 

Q  You did see that play? 

A Yes. 

Q Do you think that anything can be considered 

obscene, Mr. Brnee?,  

A  If it is to the.. prurient appeal., yes. 

Q What do you. consider to be obiCeneI. 

A  I can see where strippers strip-tease dancers 

can be obscene and stimulate the  

Q If you think that your connotation in connection 

as.to-  the:show or charaCterization.of:the shows_in•Lat:;: 

Vegas, that would not appeal to any prurient interest?... 

,Lcan,,t see 
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In other words, their doing of the act 

your commentary on it could not be the same? 

No. Well, see, Vegas is just -- They're no 

strippers there. It's just en masse nudity, and I'`-- I 

I don't think that I could ever stimulate anyone sexually. 

It would -- I assume you know, that was my point of view. 

That was my program. But it's -- Sincerely, it's not. 

In fact, many times I get laughs I don't want. I'm not 

looking for laughs at all. 

Q  What are you looking for? 

A  Well, if it's on the Eichmann thing or it's 

it's an issue I'm concerned with, I want them to agree 

with my point of view. That's what I'm looking for. 

(1  So then 

A  I want laws to be changed, and I'm sort o 

you know. 
MR. ROSS: All right. Thank you very much, Mr. Bruce. 

THE WITNESS: Thank you. 

MR. ROSS: Perhaps your counsel wants to ask you 

something., 
MR. MARKS: No, I have nothing further. 

• Refit 

THEHCOURT: All 

AnyrebUttalt ,  

MR. ROSS: No, there will be no. rebuttal-  

THE COURT:: All right gentlemen. Are you ready.. tOi 
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MR. ROSS: Yes. 

May I just confer with counsel just a moment? 
THE COURT: All r 

Yes? 

MR. ROSS: Yes.' 

THE COURT: All right. 

MR. ROSS: Ladies and gentlemen of the jury, we come 

to the conclusion of the case that we have here before 

you; and I will make some remarks to you. Mr. Marks will. 

And I perhaps will make a few more closing remarks, as 

you are all, I am sure, aware, having sat on criminal juries 

before. His Honor will then instruct you and you will be 

required to deliberate in this case to a determination 

in relation to the facts in evidence and the law as given 

to you by the Court. 

I always want to impress upon you, those of you 

who have been in court here where I have tried a case 

before, to remember that anything I say and anything that 

Mr. Marks says is not evidence in.the case.'  

We try to point out a lew things, make a few 

analogies to perhaps make your determination in the case 

a little easier. Our opinions do not amount to anything. 

It is your,opinions. This case is for - you to: ecide and 
for yoir:AlOne toL.decide.;.- 

Now, in Speaking of this case,.-what-do we have 

 

-o- 

 



,4 • 

SURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 

This is a particularly novel type of eituatiOn. 

not the kind of case that you encounter most of the time.: 

This is the,  obscenity Case; and, of course, 104 ere All 

aware of the great American freedom that we haVe,--the 

freedom of speech and freedom of the press, and this is 

a case concerning speech. 

Of course, we all, as always, say, of course, 

the freedom of speech, and, of course, rightly we wave 'the' 

flag about the freedom of speech.,  

There is a freedom of speech and speech is 

something which is protected. It is jealously protected, 

but there is a certain area where the law comes in and this 

has been occurring for hundreds of years in this country, 

and nearly 200 years. How far does one go to the evidence, 

that is, how far does freedom of speech go before it 

impinges on something else? 

Now, we hear children say, "Well, it's a.free 

country, Mammy. I'm not going to gato be0.7 

And, of course, you know that that is not right 

because he is going to go to bed. So it becomes a ques-

tion of weighing one interest against the other. That .is.  

for you to determine here. In light of the definition 

that will be given to you by the Court,, you have heard it 

several tithes from the witnesses in voir dire examination, 

and that is the question of what "obscene" means. And 

26  the definition, as read. to you, as you" will have. repeated 
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"Transcript of the Troubadour Trial in Los Angeles," Albert Goldman Papers, 
• Manuscript Box 4, File "Chapter 9 Raw Ms," Butler Library, Columbia University 

On the very day that Lenny was arrested in Chicago, Marks made a perfunctory 
appearance for his client in Beverly Hills Municipal Court, where he was allowed to 
substitute for Lazar. Two days later, on December 2, he returned to the same court and 
agreed with the District Attorney's office to postpone Lenny's obscenity trial until 
December 28. He discussed with the court the possibility of proceeding with the jury 
trial on that date in Lenny's absence. 

Marks summarized the status of Lenny's crowded legal calendar in a letter dated 
December 10th, the same day his client failed to appear for arraignment in the Los 
Angeles narcotics case. 

. . . It will be necessary to order a reporter and also to have from you 
some names and addresses, if possible, of persons who were in the 
audience (preferably female) who might testify favorably regarding the 
emotional impact of your act upon them; i.e., funny, not revolting, not 
appealing to prurient interest, etc. 

The battery charge is scheduled for February 4, 1963. A brief 
interview with interested parties indicates that the possibility of a 
satisfactory compromise in accordance with the spirit and letter of the law 
may be reached prior to the trial date. (I do not recommend, nor 
contemplate, a civil action against the news agency.) 

The obscenity trial got underway in Beverly Hills Municipal Court on December 
28, 1962, with motions by Marks to dismiss the case due to the prior obscenity acquittal 
in San Francisco. Lenny consented for the trial to proceed in his absence while he 
fulfilled a commitment at Le Bistro, an Atlantic City night club. Judge Dulin denied the 
motion to dismiss before excusing the jury until Wednesday morning, January 2. 
"Between now and then, have a happy New Year," he told them. "Have a good time." 

New Year's Eve found Lenny opening a new night club, Le B in South Miami 
Beach. The club's owner had hired Lenny hoping to capitalize on the recent headlines 
involving him.. Lenny had once hoped that his days in court would bring him widespread 
publicity that would enhance his career. But the proliferation of headlines and the 
seriousness of the charges against him had backfired. He took the Le B offer because he 
was strapped for money, not for publicity. College concert dates were no longer 
available, and Lenny's legal bills for 1962 had reached $12,188, over 15% of his gross 
earnings. He felt that the police were harassing him and that the tide of public opinion 
was turning against him. 

The New Year held little joy for Lenny, his thoughts were focused on the twisted, 
confusing logistics of his life. It was a time of head-banging as he obsessed over the 
mess in which he found himself. Back and forth, he paced in his Miami hotel room, 
thinking over the biggest decision of his career. By New Year's Day, Lenny had made a 
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resolution he was bound to keep. He needed to familiarize himself with the law in order 
to survive. Instead of entrusting such matters to attorneys who frequently failed to 
comprehend what he was attempting to convey to the public, he would have to control 
and guide his own defense. 

Most of all, he needed to find some way to cope with the police officers who 
continued to plague him. He would have been cheered to learn that one of them, Officer 
John Lee White, probably would be unable to testify against him in the obscenity case. 
He had recently been hospitalized. But Sergeant Joel Lesnick was still on his tail. Lenny 
had heard that Lesnick, like Inspector Maigre hounding Jean Valjean, had been boasting 
about a scrapbook he kept containing clippings of Lenny's various entanglements with 
the law. 

Lenny purchased a copy of the United States Constitution at a Miami Beach 
bookstore, as well as a $14 copy of Black's Law Dictionary. He became fascinated with 
the legal terminology and the recitation of past cases and legal precedents. At the outset, 
his lack of education held him back. Simple matters of grammar and even the use of 
punctuation confused him. 

He stayed awake for two nights devouring Blacks, taking doses of Methadrine 
every three hours to sustain himself. Inspired by the material he had just read, he 
scribbled a letter to Marks on both sides of a manila envelope, the only paper he could 
find to write on. The meth did not allow him to sustain a train of thought. His brain 
skipped from one idea to another like a jerky teletype. 

Dear Burt, 

. . . Tell absolutely no one the following. The . . . obscenity trial will 
be taped and I will be allowed to put it out as an album. And nobody else 
will be allowed to because you will get releases signed and give them to 
me four days before the trial. . . . 

Al Bendich, the S.F. att., had so many witnesses that the issue got 
confused. I know how a show should be run. Most of the witnesses in the 
S.F. trial were under thirty. A fifty year old Irish security guard is worth 
more than six thirty year old Jewish physicists. Put yourself in the jury 
box, who is going to be sweeter to his daughter and less likely to rape her 
and kill her, the Irish father or the Jewish father? I assume that you will 
allow me (with no one's knowledge natcherly) to handle this case and I 
will be able to give $1,500 for it (and $1,00 for the narcotic trial) I pick the 
jury, witnesses . . . 

. . . Take lie detector test . . . to prove to newspaper that photographer 
heap full of shit. Other news photographers told me today that his 
gimmick falling down and sueing (sic) . . . 

. . Help me. Their (sic) trying to pin a phony rap on me . . . 
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Once Lenny had vowed to run the Beverly Hills obscenity trial himself, he 
presented an ultimatum to Marks. He told him: "Either do things my way — or get out!" 
Marks finally realized the futility of pursuing any other course. He bowed to Lenny's 
requests. 

On January 2, the court ruled that Lenny must be present before the trial could 
continue. As is customary, it issued a bench warrant ordering Lenny to appear in person 
on February 11, the first open date on the court's calendar. 

So there would be no misunderstanding, Marks sent off another letter to Lenny, 
who was now appearing at New York's Village Vanguard. He told his client that he must 
appear in Beverly Hills Municipal Court on the morning of February 11, and that the 
battery case had been continued until March 18. He predicted that the Beverly Hills 
obscenity trial would be completed in time for Lenny to make an appearance on February 
18 at the Chicago obscenity trial. 

Lenny pondered Marks' typewritten communiqué, and returned it to him, 
amending a scrawled plea at the bottom. 

Dear Burt: 

I am very happy with all you have done. I am going to England April 4 
for an indefinite stay. Really, I must have every trial over for good March 
31. Please. The end of all trials. 

But even as Lenny was writing Marks from his $8 a day room at the Hotel 
Marlton in Greenwich Village, he was under the pressure of mounting expenses. The 
fight with Fantasy Records, over a contract dated September 23, 1959, still had not been 
resolved. Lenny was fed up with the progress made by Jack Sobel in dissolving the 
contract. Money was what Lenny needed — so he set his head to scheming. 

* * * 

The next day, ruminating about the Beverly Hills trial, he drafted a letter to Marks 
spelling out his views on the definition of obscenity. It seemed obvious that he was 
doing his homework with Blackstone. 

Obscenity  — a dinner consisting of porkchops dipped in butter would be 
disgusting to Jews, but appetizing to Goyim. 

A vulgarly dressed person — a Zoot-suiter at a place on Sutton Place or 
Park Avenue — would be considered the epitome of the vulgate in all better 
dressed areas, but not so in his own element where Tom Cann (a low-
priced New York shoe store) and Ripley (a low-priced clothing chain) are 
the forerunner with Lerner (a low-priced New York women's apparel 
shop) as a second runner. 



• Obscenity — to stimulate the individual sexually — which is criminal if the 
individual commits a sexual crime, or even if the desire has been put there. 

If my words such as schmuck and putz have stimulated the Yiddish 
undercover agent (Sergeant Block) that harassed me, then he is in a lot of 
trouble and he should see an analyst. 

Marks was being barraged with almost daily correspondence from Lenny in New 
York as late as January 23. As the obscenity trial date neared, Lenny became 
increasingly jittery. Marks was 3,000 miles away. Lenny needed reassurance. An 
acquaintance he had met at the Village Vanguard suggested that he contact Seymour 
Feingold, an attorney who lived at Carteret, New Jersey. Feingold was supposed to 
possess rare insight into obscenity law. 

Despite Marks' entreaties against consulting a third party without his approval, 
Lenny dashed off a lengthy letter to Feingold, airing his difficulties and asking him to 
review the Chicago and Los Angeles complaints. Feingold replied on January 29. 

Dear Lenny: 

The fact that you are being harassed with obscenity charges proves to me 
the ignorance of law enforcement officers. 

These men are either looking for personal publicity or are just plain stupid. 
Your material is not only not obscene but is clearly beneficial to society. 

You seem overly concerned about the situation. My experience has been 
that artists are not treated badly by the courts. The police are the only 
ones who wear their morality on their sleeves. 

. .  . Your freedom of speech is guaranteed by the First Amendment 
which is made applicable to the states by the Fourteenth Amendment. 

. . . I hope you are not too concerned with these charges for it would be 
an injustice to yourself to get too worked up over the actions of men who 
have nineteenth-century minds. I'm sure you will agree with me that you 
are a man of the future healing the ills of today. . . . 

Yours very truly, 

Seymour Feingold 

Upon reading the last paragraph of the letter, Lenny scribbled a terse analysis: 
"Oh ya!" That was the end of his brief contact with Feingold. 

* * * 

• 
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On Monday morning, February 1 1 th, Lenny's L.A. obscenity trial began in 
Beverly Hills Municipal Court. Before the lawyers were permitted to begin the laborious 
business of quizzing the prospective jurors, they were called into chambers for a private 
meeting with the judge. "It sounds as though there is going to be what to many people 
might be very vulgar words and probably others not so vulgar," the judge told the 
attorneys. "But I think in making your statements to the jury and selecting the jury that 
you should be permitted to give the words that might come out in evidence—but not to 
each individual because that is just piling on unnecessary things of a character that to 
many people make it a rather unpleasant situation." Lenny had a different thought: he 
believed that the more the words were spoken, the less impact they would have. He 
instructed Marks to ignore the judge's suggestion and repeat the words over and over 
again, until the jury was numb. "If you heard the following words: 'shit, piss, fuck 
cocksucker, mother-fucker," Marks was supposed to ask each prospective juror, "would it 
embarrass you to the extent that you could not render a fair and impartial verdict?" By 
the time that the jury would come to hear the evidence, Marks would have repeated the 
words over a hundred times. 

Meanwhile, to gain yet another advantage from the strategy, crafty Lenny told the 
court reporter, Jan Mason, that he was "embarrassed" at the ways Marks was questioning 
the jurors. Lenny was certain that the reporter would repeat his complaint to the judge, 
and Lenny would appear to be a nice clean defendant with a dirty-mouthed attorney. • Judge Draeger was soon offended by Marks' technique. "I think you've said 
enough," he abruptly told him, near the end of the first day which ended with the jury yet 
to be empaneled. 

Undoubtedly, as it was later proven, many of the jurors were instantly repelled by 
the manner in which Lenny had dressed for the occasion. He wore a faded blue 
chambray shirt, a levi jacket and an old, rumpled pair of trousers. A number of jurors 
made up their minds that he was guilty before hearing any of the facts. 

Sergeant Sherman Block, whom Lenny called "the Yiddish undercover agent," 
began by testifying about one of Lenny's routines that he considered obscene. The 
balding, mustachioed officer stated that Lenny "went on to extoll the virtues of marijuana 
over alcohol. Further, (he) discussed the term 'shit' and he said 'shit, shit, shit, shit, shit.' 
Now don't get excited,' he said, 'there's a supreme court decision that said that "shit" 
when used as a reference to narcotics, is perfectly legal. Therefore, if you shit in you 
pants and smoke it then you're cool." 

During cross-examination, Marks first asked whether Block's prurient interests 
were aroused by Lenny's performance. Deputy District Attorney Ross objected to this as 
immaterial and was sustained. 

• Marks then asked Block whether he knew of any average person whose prurient 
interest was aroused. Again, Ross objected. 



"Anybody at the show," queried Marks, sarcastically, "after hearing Mr. Bruce, 
• did they masturbate?" 

A big, happy, jovial individual, Marks seemed to enjoy his little joke. He gave 
the impression that he was not taking the case as seriously as Lenny. 

"Now, there is no excuse for that, counsel," admonished the Judge, "and I do not 
want you to ask a question like that, which is entirely improper." 

Marks later asked Block what, in his opinion, was a shameful or morbid interest 
in sex. Block answered, in part, the morbid was that which went beyond normal candor 
and was possibly perverted. 

Marks went on to ask him if he thought Lenny's performance was perverted. 
Block answered that portions of it had reference to perverted acts. He then admitted that 
he was familiar with the work "fag" explaining that it meant "homosexual". "Do you 
consider homosexuality a perverted act?," he queried. " Yes, I do," said Block. He was 
later asked if he would consider Lenny to be a moralist. "I'd say he's more of a satirist," 
Block observed. "Something like a dirty Will Rogers?" asked Marks. "I would say you 
could call him a dirty Will Rogers," Block agreed. "So if you heard Will Rogers doing 
the same act," Marks continued, " or if Will Rogers had used his act with some of these 
words, then it is the words you consider to be obscene, is that correct?" "Well," Block 
replied, "I'd say if Will Rogers were alive and used the act, I would have arrested him 
and he'd be sitting there at the (defense counsel table) now." 

Lenny saw little humor in this line of questioning, nor could he understand Marks 
comparing him to Will Rogers. Respected critics had compared him to more influential 
satirists, such as Swift and Rabelais. He motioned to his bulky counsel and whispered his 
irritation. 

The sun beamed through the fifteen-foot-high courtroom windows on Thursday 
morning, as Ross called as his next witness deputy sheriff Gerald Schayer who had 
arrested Lenny at the Troubador on Oct. 23rd. "Part of the routine,' he recalled, "was 
where Mr. Bruce held his stood to the audience and stated: 'I wonder how many assholes 
have been seated on this chair?'" 

Marks rose to his feet and objected. He argued that Schayer had repeated a 
portion of the routine and it was inadmissible unless he could recite the entire routine. 
"Of course, now, as the court has stated before, unless there was a recording, you cannot 
expect the witness to give the entire routine in detail," reasoned Judge Draeger, not unlike 
Judge Axelrod in the first San Francisco trial. "But in general, that is all that is required." 
The objection was over-ruled. 

"Then he went on to state," Schayer re-called, continuing to paraphrase the act, 
"That in his belief, if you could see through the eyes of a tiger or a lion it would be that 
the tiger was afraid of the chair and pertaining to a lion tamer or someone in the circus, it 
wouldn't be that the lion or tiger would be afraid of the chair, actually, but due to the fact 
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that he could see the numerous assholes, as he put it, that had been seated on the chair." 
The way Schayer told it, the lion-tamer routine made little sense and certainly couldn't 
make anybody laugh. "Major Bowes could have given him the hook," Lenny hissed to 
Marks. 

T
i,, 

 
Early on the morning of February hth, Marks arrived at the house on the hill to 

collect Lenny and take him to court. He wanted to make certain that Lenny appeared on 
time. There were huge circles beneath his client's eyes. Lenny had stayed awake the 
entire night following his stint at the Unicorn, preparing for his own appearance on the 
witness stand. He asked Marks to drive him first to Schwab's just down the hill. Lenny 
ran into the drugstore and returned with a tube of theatrical make-up. He used the car's 
rear view mirror to apply the liquid beneath his eyes, erasing the circles. Though he 
removed some of the signs of dissipation, he still refused to turn up in court wearing a 
nice blue "bar-mitzvah" suit as his lawyer desired. Instead he was dressed in that 
bleached out prison blue shirt and denim jacket, the same attire he had worn during each 
preceding day of the trial. Marks' demand that Lenny have his haircut had also been 
ignored. His sideburns were still long and bushy. 

As Lenny entered the courtroom through a side door to evade the photographers, 
he nodded to Seymour Lazar who was seated near the counsel table. Lenny's phone call 
to Belli the night before had prompted this courtesy call. 

Early in the day, Marks was able to introduce into evidence tape-recorded 
excerpts of Bruce performances similar to those he had given at the Troubador and 
Unicorn. "It was just another case until I heard some of the tapes they played for the 
record," recalled court reporter, Jan Mason. "I was very impressed by his mind and what 
he was saying. He was going into basic social problems that people just didn'ct talk about, 
like Thalidomide." 

Miss Mason, a court reporter for seven years, had previously sat in on numerous 
gamy divorce cases, one of which involved a father who forced his son to urinate in the 
sink in order to save the money it would cost him to flush the toilet. Lenny was saying, 
in court, on the tape recordings, what she had heard in evidence countless times before. 
There was frequent laughter from spectators and members of the jury as they listened to 
the tapes. Lenny grew confident from the response of the Beverly Hills jurors, whom he 
believed to more sophisticated than the usual panel. 

He was finally called to the stand early the afternoon. There was no laughter, 
however, as Lenny refused to take the oath from the bailiff. He finally promised to tell 
the truth, but he still would not agree to take the oath. The shock of this incident, coupled 
with his bizarre manner of dress, undoubtedly made a bad impression upon the jury. 
Furthermore, there seemed to be a dreamy quality about him as he seated himself, "He 
always looked like he was high," Jan Mason later recalled, commenting on the four days 
of proceedings. 

• In the course of direct examination by Marks, Lenny denied that he had intended 
to appeal to anyone's prurient interest while performing at either the Troubador or 
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Unicorn. Marks then asked if Lenny considered that the material he had used might have 
appealed to anyone's prurient interest. "Only the most perverse or illiterate," Lenny 
responded, in a steady voice. Marks paused before resuming his questioning, allowing 
this remark to linger with the jury. 

The only additional defense witness called by Marks was his own wife, Jenny, 
who had attended the Unicorn performance. Several months earlier, he had asked Lenny 
to supply the names of possible expert witnesses who had been present at the 
performance in question. But Lenny had been adamant in his desire to state his own case 
rather than rely upon the impressions of others. He gave Marks no names, and Marks had 
neglected to turn up any expert witnesses on his own besides his wife. "Did you hear any 
words during the course of the show which, to you, were vulgar or shocking?" Marks 
asked his wife. "Yes," she nervously replied. "Notwithstanding those words, did you 
form any opinion as to whether or not the show appealed to morbid or shameful interest 
in sex, nudity or excretion?" "No, I didn't," said Mrs. Marks, confused by the question. 
"You formed no opinion? Or did you?" "I beg your pardon," she said, fumbling with her 
purse. "The question was, did you form any opinion as to whether or not Mr. Bruce's 
show appealed to your shameful or morbid ---" "Yes," she interrupted, "I did form an 
opinion." "What was that opinion?" "I didn't think that it was obscene, No.." Mrs. 
Marks was dismissed. 

Marks proceeded to rest his case without calling any other expert witness; his 
meager defense was a distinct contrast to that presented by Bendich in San Francisco. 
Had Marks presented a more thorough-going case, the outcome might well have been 
different. 

Ross, the prosecutor, then recalled Lenny to the stand for cross-examination. 
Their brisling exchanges were to emerge as the highlight of the trial. For the first time, 
Lenny was confronted with a sagacious district attorney who stuck to issues and facts. 

Ross: ... This (routine) that was testified to concerning the New York cops, 
as I think Mr. Block was talking about, what is the background of that, sir? 
What is devised in the presentation of that? 

Bruce: Just a report of the actual fact that they were ... decoys, dressing 
up as ladies; then it went to an abstraction and it says that transvestites 
were posing as policemen. Pure incongruity. 

Ross: I see. 

Bruce: Then I went further to say that it would be perhaps difficult 
because if they were indiscriminate, the rapists, and found that they were 
policemen and went ahead and balled them anyway. 

Ross: By "ball," what does that term mean to you? 
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Bruce: I never really got the picture of that. In other words, what—what 
• are they doing. I'm not being facetious. 

Ross: What does the term mean? 

Bruce: I'd like to ball you. Well, it depends what you are balling. 

Ross: It would be an act of sodomy or sexual intercourse? 

Bruce: Sodomy, no. No, that's weird. I don't see that at all. I'm an 
honest man. No. 

Ross: It would be an act of sexual intercourse? 

Bruce: No, it could — No. No, I'm not being facetious. Kiss them, hug 
them. Hold me, dance with me, swing with me, It's a ball. It's a ball. 
Mad ball. 

Ross: Something then. Another kind of act where two people would get 
together, and then it would perhaps depend on the connotation from there? 

Bruce: Yes 

• Ross: Is it your testimony, then, that the term, "ball," from that, does not 
have any specific meaning? 

Bruce: No, yet specific in the sense that it -- it relates to an area of 
camaraderie, pleasure. 

Ross: In other words, then, just by that term you are saying that these two 
people, if the New York cops, then, or the rapists would ball the police, 
then they would have just a good time with the policemen? 

Bruce: No, there's more to it than that, but I didn't say a specific act. I 
didn't see the policeman in a bed with another policemen, no, I didn't get 
that. 

Ross: You were trying to convey something to the audience by the use of 
that term, I am sure, because otherwise— 

Bruce: Yes, but it was an abstraction. 

Ross: My question is, what were you trying to convey by that, as call it 
abstraction? •  Bruce: It's — It's —their—in the ear of the beholder. 



Ross: In other words, you were not trying to convey anything to them or 
• just the connotation that they might put on it? 

Bruce: Yes, what they would pick up. It's —I — I intimated, naturally, 
because the fact that the guys are rapists; that's something. 

Ross: So could it have meant, then, to the ears of the beholder — have you 
heard the term being used as having sexual intercourse, one person with 
another? Have you ever heard that expression, "ball that chick?" 

Bruce: Oh, Yes. Certainly could have been interpreted that way. 

Ross: Could it have been to masturbate them, perhaps? 

Bruce: I can't manifest that, no. 

Ross: In other words, you are just trying to convey something and you are 
not sure what it does convey in the mind of the beholder? 

Bruce: Never, because he'll never tell me, no one will. I don't mean you 
but — 

Ross: So, in other words, you are trying to convey a thought to another 
person, yet you are not exactly sure what that thought is. Would that be a 
fair statement? 

Bruce: In a specific statement, I'm not trying to convey a thought. That—
Just through the incongruous statement—silly. It was ludicrous. That's 
the point there. Just completely ludicrous. As Henry Miller. 

Ross. Well, would you say it was being ludicrous or was it just non 
sequitur, or what? 

Bruce: No, not non sequitur. Just ludicrous. Completely inane. 

Ross: Then it really did not mean anything? 

Bruce: No, sir. 

Ross: About this routine that you were using in connection with the Lone 
Ranger that was testified to. What was the theory there? What were you 
trying to convey to the audience? 

Bruce: Well, there was a definite point of view: that we are all murderers 
and we have as much class as we can afford to have. 
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And in one part of it where he says — see, the Lone Ranger is doing all of 
these wonderful things and he's truly selfless and never waits for a thank-
you, and he keeps rejecting us in front of other people, being obsessed 
with wanting to give him something, and they ambush him and they force 
him. They say, "we want you to accept something, these gifts that we 
have made as a memento, and a son, 'thank you, Lone Ranger,' and you 
have rejected them." 

And he goes into the scene why he does. He says, "the reason I never 
accept thank-yous, suppose once I wait for a think-you. 'Thank you, 
masked man?' Thank you, masked man.' And I like this, 'thank you, 
masked man.' I'll never do things without a 'thank you, masked man.' 
I'll put them in a book. 

Every day a "thank you, masked man" and three years have passed. Three 
years of "thank you, masked man," and the a day goes past and— 

"Where's my 'thank you, masked man?' I didn't get one today. It's 
almost 5:00 o'clock. You're jesting with me. You're hiding it. Where's 
my 'thank you, masked man?' Has the 'thank you, masked man' been 
here today? 

"There's no more 'thank you, masked mans.' The Messiah returned 
during the night." 

"The what?" 

"The Messiah, you see. All is pure. What has this to do with you? Well, 
A man like Jonas Salk, Lenny Bruce, and J. Edgar Hoover — these men 
who protest to need a want for purity and actually thrive upon it and thus 
feed very well." 

"You mean --?" 

"Yes, without polio, Salk is a putz. And the mafia has sent all J. Edgar's 
children through college." 

And — check it out, then; however, that would be it. 

Ross: Now, particularly we were speaking of here a few moments ago 
about the lone ranger and the unnatural act. What was that connection? 
Do you recall that? 

Bruce: Yes. That was — just silly. Again — see, when I want really to 
make a point of not casting the first stone, or if I get real ponderous or 
heavy-handed with it, then I just chuck in something just silly in the end. 
Incongruous. 
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Ross: Let us see if we understand each other here. Some of these things 
that were testified to, then, are not really things that you have made up in 
advance; is that correct? 

Bruce: Yeah. Which — which specifically — 

Ross: Well, specifically, you are just talking about here before like balling 
the New York cops and now you are speaking about the unnatural act 
between the Lone Ranger and Tonto, the typical children's characters. 

Bruce: Yes. Would I — What's the most ridiculous thing that the Lone 
Ranger could do? We assume that's completely incongruous. What 
would he want? He wants the Indian. What's he want the Indian for? To 
perform an unnatural act. It is silly, you know. 

Ross: In other words, it was thrown in by you, then, just to create 
incongruity? You were not trying to — 

Bruce: I can't really give you a reason. Now I can, but at that moment I 
couldn't. It's — then you would write a book and say, "Here's how to 
become a comedian." Like you can an atlas. 

Ross: In other words, you were not trying to say anything about the 
unnatural act, then? In other words, it was just for incongruity, then? Was 
it trying to raise a laugh from the audience? Was that it's point? 

Bruce: What do you want from me? Tell me — 

Ross: Just your answers. 

Bruce: I didn't — I didn't want to encourage anyone in the audience to be 
perverse or to perform any unnatural act. 

Ross: Then why do you make a statement about the unnatural act, is my 
question. 

Bruce: Well, because I — there are people that perform unnatural acts, and 
it seemed — since the people are aware of these people that do perform acts 
that are unnatural, if the masked man, who was that selfless, did it, it 
would be silly and they would laugh at that time. 

Ross: All right sir. Now, these terms that were used here, we are talking 
about a question with the lights (the man in the Troubador lighting booth) 
and so forth. Is this something that comes up on the spur of the moment 
or is this part of your act, too, where you use these terms in characterizing 
. . . . 



•  Bruce: Yes, that was — I was hostile. 

Ross: Yes. Have you ever done that before? 

Bruce: No. 

Ross: You have never made that statement before to the man on the 
lights? 

Bruce: No, I didn't — I didn't say the other thing that was said there. 

Ross: Well, if you can explain, go ahead. 

Bruce: I called him a — I said, "Dwarf mother-fucker." 

Ross: Why did you do that? 

Bruce: I was angry with him. 

Ross: Have you ever done that before with him? 

Bruce: No. •  Ross: Or since? 

Bruce: Pardon me? 

Ross: Or since? 

Bruce: No. 

Ross: Do you use that word in connection with your act very often? 

Bruce: No. 

Ross: Well, we heard it on the routine here that you do use it, and what is 
your particular purpose in using the word? 

Bruce: When — when I use it in that sense? 

Ross: Well, in the sense that you use it here. In the secondary sense that 
we are talking about this routine that you did with the S.O.B., the son-of-
a-bitch, and then with the mother-fucker. 

• Bruce: Oh, I think it is — the — to — to show the insanity of the obscenity 
laws and — I thought that tape — you've got a president who says — who 



called businessmen son-of-a-bitches, with hostility. And he's a profane 
man, President Kennedy. 

Here is Truman calling Drew Pearson a son-of-a-bitch. So I said if we 
continue with this point that first we had an older president, Truman, who 
called a columnist a son-of-a-bitch. Now we have a President who calls —
"All businessmen are son-of-a-bitches." So if we really progress and 
progress and get integrated, we will be calling them mother-fuckers. I say 
can I assume that? 

Ross: Do you think that is in fact a progression? 

Bruce: I don't know. I question. I wonder. I wonder at the President 
calling all businessmen son-of-a-bitches. 

Ross: Now, Mr. Marks, your counsel, asked you a question when he first 
started the examination here before lunch and he stated that, well, you 
profess to be a comedian and then it is sort of an equivocation. 

What do you profess to be, sir? What do you state that you are? This is in 
connection with your work. 

Bruce: To enjoy my life. To try to show man's inhumanity to man; to 
• sort of checkrein it a little so I can enjoy the — my life on earth here. 

Ross: All right. Now what I am asking you specifically is, in connection 
with your programs, now, you are paid for what you do. People pay to get 
in to see your performances that are had in public places. Now, what do 
you profess to do when you get there before them? What do you want to 
do to them or for them? 

Bruce: I want them to stop punishing each other and I want them to open 
up the jails and want them to have rachmunis. 

Ross: What is that other one? 

Bruce: Have some pity. 

Ross: Excuse me. I think the jury is having a little difficulty with me. I 
have a little laryngitis. 

Bruce: I'm sorry. 

• Ross: Maybe with both of us, Mr. Bruce. So at least so far as you are 
passing to the audience on, you are seeking pity, then; is that what? 
Would that be a fair statement? 



Bruce: No, No. I'm not seeking pity. I'm seeking some pity for the 
people that are doing dead time in the county while this waste of time is 
here. 

Ross: You consider this a complete waste of time? 

Bruce: Oh, insanity. Just taxpayers' money. Preposterous. 

Ross: You consider that all legal proceedings are a waste of time? 

Bruce: Oh, certainly no. 

Ross: Just these particular — 

Bruce: Oho, this is an effrontery. Just terrible that money should be 
wasted. 

Ross: That is what you are trying to covey to your audience? 

Bruce: Oh, no, certainly not. 

Ross: That is my question, is what are you trying to convey to the 
audience? 

Bruce: Generally I try to make them laugh, and it seems that my point of 
view consistently has been that I am inconsistent and that we all are. And 
I thought that you would hear that, something the tape. 

Ross: How long have you been working at the particular type of — 

Bruce: Twelve years. 

Ross: Twelve years? You word in different parts of the country; do you 
not? 

Bruce: Yes. 

Ross: You worked in the Los Angeles area before, a number of 
occasions? 

Bruce: Yes. 

Ross: Have you heard other comics, comedians or people that perform in 
front of the public in, let us say, a manner somewhat similar to yours? 

• Bruce: No, I don't get a chance to see many comedians. I'm working 
most every — 

• 

• 



• Ross: Do you attend any of them? Have you seen any of the other 
comedians? 

Bruce: No, but I'm — naturally, I'm familiar with their work. 

Ross: You are familiar? 

Bruce: Oh, yes. 

Ross: Do they do a type of work using similar words and routines as you 
do?. 

Bruce: No, I don't think so. 

Ross: Would you consider yourself that you are the only one who uses 
this type of routine? That you are aware of? 

Bruce: Jonathan Swift and Martin Luther, but they weren't comedians. 

Ross: But do you classify yourself in that type? 

• Bruce: No, but as this, oh, catholic priest and I just got a wire from this, 
and the Episcopalian priest who say my show, I used the words "Mother-
fucker" and said that — he didn't think I was obscene at all. 

Ross: Now, the question is, I am getting back to have you heard other 
people use a type of material similar to yours? 

Bruce: In a café, no, I have not. 

Ross: You have heard it, I am sure, in private? 

Bruce: Oh, in theater I have heard these words many times. 

Ross: Where was that? 

Bruce: The play, The Connection, that played in this town was filled with 
it. 

Ross: You did see that play? 

Bruce: Yes. 

Ross: Do you think that anything can be considered obscene, Mr. Bruce? 

Bruce: If it is to the prurient appeal, yes. 



• Ross: What do you consider to be obscene? 

Bruce: I can see where strippers, strip-tease dancers can be obscene and 
stimulate the viewer. 

Ross: If you think that your connotation in connection as to the show or 
characterization of the shows in Las Vegas, that would not appeal to any 
prurient interest? 

Bruce: No. No, I can't see that. 

Ross: In other words, their doing of the act, but your commentary on it 
could not be the same? 

Bruce: No. Well, see, Vegas is just -- they're not strippers there. It's 
just en masse nudity and I ...don't thing that I could ever stimulate anyone 
sexually . . . I assume, you know, that was my point of view. That was 
my program. But it's — sincerely, it's not. In fact, many times I get laughs 
I don't want. I'm not looking for laughs at all. 

Ross: What are you looking for? 

Bruce: Well, if it's on the Eichmann thing . . . it's an issue I'm 
concerned with, I want them to agree with my point of view. That's what 
I'm looking for. 

Ross: So then — 

Bruce: I want laws to be changed, and I'm sort of—you know 

Ross: All right. Thank you very much, Mr. Bruce. 

Bruce: Thank you. 

Following the cross-examination, district attorney Ross began his closing 
argument. 

"Ladies and Gentlemen of the jury," he declared, ". . . how far does one 
go to the evidence, that is, how far does freedom of speech go before it 
impinges on something else? . . . The question . . . is what "obscene" 
means. And the definition, as read to you, as you will have repeated to 
you again: "Obscene means that to the average person, applying 
contemporary standard, the predominant appeal of the matter taken as a 
whole is to prurient interest, that is, a shameful or morbid interest in 
nudity, sex or excretion, which goes substantially beyond customary limits 

• 

• 



of candor in description or representation of such matter and is utterly 
without socially redeeming values." 

"Now . . . prurient . . . is kind of a tough word . . . 

"To define this in terms of some other words. Well, "shameful." What is 
"shameful?" I think most of you know, most of you used this word. It is a 
modest and bashful sort of approach of people . . . 

"Morbid. What does that mean? Morbid comes from something which 
means death, but not necessarily that. It means something unhealthy, not 
sound; a disease or abnormal. 

"Then we get to the word "predominant." What does that mean? That's 
the theme that predominates; the chief thing; the dominating thing. That is 
the superior or controlling thing. 

"Candor" is something that comes from truth. It is free from malice . . 
purity . . . innocence. 

"And what about the word "redeeming?" Well, that is to make amends 
for; to compensate; to restore. 

• "Now, you put all these things together and I think you can draw your own 
experience, and these are words that you know in your everyday life. . . . 

"Now, here we have a situation, ladies and gentlemen, of a man. You 
have heard the routines he has done from the witnesses of the people; you 
have heard Mr. Bruce, himself, when he was on the witness stand stating 
that he made those statements and those routines. 

"Now, what were the statements for? He says that some of these things in 
connection with these were just things that, for incongruity, he threw in. . 
. . Why were they thrown in as incongruous? . . . Was it necessary to 
throw these things in as incongruous? . . . 

"Well, you say, in light of his professed reason for giving this show, how 
can you find that these terms were necessary or should have borne 
anything else or any other conversation that appeal to exactly what the 
terms are trying to appeal to? What did the terms mean? 

"Jack-off." It is quite obvious . . . . This is a common term that is used in 
the locker room. . . . The question is: What does that have to do with 
anything? . . . Was it there for any other purpose than to appeal to the 
prurient interest, as that term is defined for you; and, if it was, and even if 
it was not, what is the socially redeeming value of any of these terms or of 
any of these statements? 



• 
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"Now, there is always the statement that, well, we are trying to hush 
somebody up, and that this is the question of the freedom of speech and 
that we are trying to eradicate this speech by saying that the person cannot 
say these terms and cannot say what he wants. . . . Well, you can say 
what you want to, but it comes to a limit; . . . I must confess I was a 
little confused . . . as to what he stated that his reason for making these 
terms was and his reason for giving the show at all, I don not know. He 
states that it is lewd or it is obscene for strippers, but on the other hand, it 
is not lewd or obscene to talk about them, to characterize them as running 
around in the nude form and to trot up and down the stage to keep 
reiterating their nudity. Well, now, if it is obscene for the one, is it 
obscene for the other? . . . And what about the other terms that were 
used? . . . What is the purpose at all of attributing these words to 
President Kennedy or to any other person? Was it to shock you . . . it 
shocks a lot of people. . . . 

"Now, it does not make any difference whether anybody in the audience 
was, in fact, stimulated or aroused. That is . . . something we do not 
know. We would have to get everybody in the audience up here. But the 
question was, was the appeal to that, to those prurient interests? 

"As to the word "cocksucker," that is a term that is used. It is used in the 
locker room, again, and this is kind of again we are bringing the locker 
room to the stage. Now, remember this is a public place, ladies and 
gentlemen. . . . You pay your money and you go in and you have to 
decide whether or not, in light of that, in light of the community standards, 
this is what is allowed in this community. . . . This is something which 
is told upon the public stage, which is open to all the public for them to 
come in. 

"As I said, without reiterating, ladies and gentlemen, it is for your 
determination." 

Marks then rose to deliver his summation. "The basis of my closing argument," 
he later recalled, "was that when you're talking about prurient interests, you can't laugh 
and have a hard-on at the same time. The intent, directed in a joke, is just completely 
different from arousing prurient interests." 

At 4:40 pm on Friday afternoon, February 15, the jury entered a private room to 
begin its deliberations. Two hours later, with the jury still out, Judge Draeger impatiently 
called Ross and Marks into his chambers. He seriously doubted whether the case was 
important enough to hold over the weekend. He wanted their permission to bring back 
the jury and see how far they had gotten, in an attempt to expedite their verdict. Both 
attorneys stipulated to this procedure. 



A poll of the jury, which returned at 7:00 pm, revealed six favoring acquittal and 
• six opposed. They were sent back to their room for further deliberations. 

At 7:30 pm, Draeger recalled them to the courtroom. They were still at 
loggerheads, deadlocked at six and six. The judge thereupon dismissed the hung jurors 
and declared a mistrial. He set February 25 as the date to hear a motion for a new trial. 
But the questions of whether he had a right to hustle a decision by the jury, and whether 
by exerting this undue pressure upon them he had, in a sense, obstructed justice, hung 
like a shroud over the completed proceedings. 

Indeed, it would appear that Marks blundered seriously by failing to lodge a 
strenuous protest against Draeger's highhanded tactics with the jury. Had Marks filled 
the record with all the possible objections to the judge's behavior, the question of a retrial 
would have been made moot. Retrying Lenny in such circumstances would have been 
tantamount to double jeopardy in the eyes of the appellate court. 

Lenny was very unhappy about the trial. To him, the hung jury was tantamount to 
a conviction. To Marks, it was a victory. What really tore client and lawyer apart, 
however, was not so much the frustrating result as it was an incredibly stupid remark by 
Marks. "Look, Lenny," he said, "you don't have to use the words they are complaining 
about. Your material is funny. Why fool around with it?" That did it! Once again 
Lenny realized that he was being represented by an attorney who failed to grasp what his 
trials were all about. • 
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his act, predominant theme was, as the Court will say, 

taken as a whole, had a substantial tendency to deprave 

or corrupt the average person by inciting lascivious 

thoughts or arousing lustful desire. 

Now, this is what you have to find out of. the

context of the comedian's routines that he gave in order 

to find Mr. Bruce guilty. 

I would like to get one thing out of the way: 

There was some reference to the word ncocksucker." Now, 

if you will recall, the only testimony with respect to 

that word was the fact that Mr. Bruce said he was arrested 

for using that word up in San Francisco; and I assume that 

you can also assume that Mr. Bruce has suffered several 

arrests for the use of certain words in public. 
Now, he testified that he heard these words used 

on the stage, and I think that you may have heard these 

words used on the stage, yourself, on the living stage, 

and I think that this is a perfectly proper thing to be 

done, because what the stage represents, in my opinion,  
is life. And, when you are representing life, you repre-

sent it as it is, not in the manner in which somebody 

thinks it should be. And when Mr. Bruce says he is 

representing to you what actually happens,, that is exactly 

what he is doing.;  

One thing I would like you to take cognizance 

Of is the fact that Amarybody_agrees,Oatnolxviy.isjik0 
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Lenny Bruce. .110a unique. :There are no other cOmedians 

that do his work because none of them have this type of 

originality. of thought :which makes people come topaTfor 

-him and see him. He tries to impress upon people the 

incongruity of our social situation. How in one respect 

a word can be obscene and in another context it does not 

mean:anything, it has no obscene meaning. 

You heard the routines yourselves Every time 

I think about this I get a little bit incensed myself 

because I have seen Mr. Bruce's routine and I suppose . 

none of you persons have, as we talked about it; but 

we had people that came up and testified, now, do not 

forget. 

Let me talk about the police officers and the 

District Attorney. Each one of them came up here and 

testified that in his opinion the routines, let us say, 

individually, in certain respects, appealed, not to their 

prurient interest, but to somebody else's prurient 

interest. Each and every one admitted that Mr. Bruce is 

talented. Each and every one admitted that- they enjoyed. 

the routines except for the,ones where the dirty words. • 

were used and therefore they would have to say that the 

appeal of this routine was to the prurient interest, and.  

somebody's shameful or morbid interest in sex, nudity 

or excretion. But did :the People bring in:anOn-poliCe 

Officer somebody., not working in law enforcemePt 
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buttress their, case that this material was obscene? 

They did not, and I think the reason that they did not 

is that they could not because they could not find anybodY 

who was not in the law-enforcement side who could truth-

fully testify that they felt that the show was obscene. 

And I think that the reason for this is the police .and 

the District Attorneys have a different point of view. 

They are out to protect the public welfare and morals 

and they do not exactly know how to do it. It is their 

duty to protect the public welfare and morals against 

the use of obscene words in public. That is not the 

average person applying contemporary standards, does this 

go beyond the contemporary standards in appealing to sex, 

nudity or excretion, but I think when you get to a.  police 
officer, he hears a dirty word in public and he is not 

there to protect the average person. He starts thinking 

about children and maybe it should not be spoken in front 

of children. Rather, maybe, it should not be spoken in 

front of women; but that is not the definition of obscen-

ity and that is not the crime that has been committed here. 

The definition is 'To the average person 

applying contemporary community standards the dominant 

theme of the material taken as :..a whole appeals to 

this interest. And the last thing that it says is that 

. utterly without socially 

10 

11 

12 

13 

14 

all the material must be ' q, 
red eeffi.ing val4W 



BURNISON. RITTI & SCOTT. CERTIFIED SHORTHAND REPORTERS 

276 
And, ladies and gentlemen, I .do not believe 
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that you can conscientiously go into that jury room and 

decide that if something is appealing to numerous people, 
-  . 

it makes them laugh, they enjoy it, that you can state 

that this material is utterly without socially redeeming 

importance." Because it is not your own personal feelings 

and, as I stated before when I was questioning you, these 

words may be offensive to you, maybe they are shocking, 

maybe they are in bad taste, but that is not the criterion 

of obscenity. The criterion is whether or not they are 

obscene as used, and were they intended to be obscene. 

The last thing that you are going to have to 

decide is whether Mr. Bruce knowingly uttered these 

obscene words; and "knowingly" is going to be defined as 

"knowing that it is obscene." 

Now, what evidence would Mr. Bruce have that 

his words were obscene? He admits that they are vulgar 

words, shocking, and I think he uses them in his routine 

to shock the people so that they laugh. This is one of 

the essences of laughter: you are shocked; you are 

changed from one form of thinking to another and you react 

by laughing. Now, suppose he uses that for its shock 

value. How would he know that the material was obscene 

unless he had some objective criterion, something to go ,by? 

Well, the thing that it would seem to be, if he knew 

the definition of obscene, that the only way he could tell 
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that something he was doing was obsdene was iUthe 

Average person: in the community or persons in the com- 
. 

mUnity refused to come in and-hear his show because it 

was obscene. Because we:must assume that the. average . 

person does not want to go in and see an-obscene show,. 

The average man and woman, and every time these officers 

went in there there were 50 to 100 people, almost maximum 

cetp#city 
, 

Now,, Mr. Bruce, I think, can assume that'if 

his records are purchased and if people come to see hia 

acts all over the United States and all over the world, 

that there must be'something redeeMing about his work 

and he. must obviously not be able to know that the work 

is.obscene because the average person likes.it. And 

obviously, under the very definition of obscene, the 

average person would not like it. 

So I say, under any definition that you want to 

take of the offense, you could not find Mr. Bruce guilty, 

because the words themselves are not obscene. Words do' 

not mean a thing. If I walk into that jury room alone and 

I-Say wordsover and over and over again, every word that 

was mentioned here, it cannot be obscene because I am not 

saying it to anybody . with -any intent. So that obviously- . 

the only way-in.which a wordcatvbe.Obscene is the'way it  

:it: used,, how it is directed to its listener,, and in the 

context.,. And-I say*Lthis context nobody denies t 
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Mr. Bruce is a comedian. Nobody denies that he has a 

message, although, as, some of the officers admitted, they 

did not understand the message. Well, .I feel sorry for 

them because if they did not understand, they do not under-

stand. That is a problem. But it is not Mr. Bruce's 

problem, and he should not, I think, be convicted of a 

crime of uttering obscene words because a police officer 

does not understand them. And he should not be convicted 

of uttering an obscene set of words merely because in the 

opinion of several police officers these words were 

obscene. And you will note every time that I asked a 

police officer under what basis he considered it obscene, 

the thing that he did was refer back to the Penal Code 

section. And that is the only thing they can do, because 

they actually had no reason to arrest Mr. Bruce. They 

actually knew in their own minds that it was not obscene. 

They probably came out of these clubs chuckling and 

enjoying themselves very much and chuckling because they 

were able to make an arrest:- 

I think, ladies and gentlemen, that Mr. Bruce 

was absolutely correct -- Oh, I wanted to'--,  excuse me. 
I forgot one thing. 

In the Time magazine of February 15,;,1963, 

"Show business comedians," they talk about "Woody Allen,, 

who is a new 27-year-old comedian, and whose monologues 

tumble with wild improbabilities. Re talks about people 
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who perspire audibly. He knows others who make opium 

out of poppies sold by veterans. He calls himself a 

latent heterosexual and says he has an intense desire 

to return to the womb; anybody's. He owns an impatient 

tape recorder 

Then they go on a little bit further: "This 

may explain his recurrent preoccupation with food. One 

of his routines is prefaced on the axiom that people --" 

MR. ROSS: Your Honor, excuse me. I do not wish 

to interrupt counsel but this is reading from something 

which is certainly not in evidence. 

THE COURT: Yes, it is entirely away from the 

evidence. There was nothing about it and there is no 

basis for discussion of it, because we are only to 

discuss evidence that was introduced in this trial. 

MR. MARKS: It is just a comparison of comedians. 

THE COURT: I know, but there is no extraneous matter 

and you will desist, Mr. Marks, and the jury is instructed 

that they must disregard all of that matter that came out 

of the Time magazine, because that is not evidence in this 
case. 

MR. MARKS:. If you will go over in your minds, ladies'. 

and gentlemen, think about., the acts that yOu2.hal,re aeen, 

:;..whether You:have been'to the burlesque showvor7to tas 

Vegas and seen what Mt.' Bruce hai referred to as "tits and 
ass2.."- If.' you haveigone to live stageshows 

,•t""„--  ' 
;re 
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and you have heard them used outside ofthe •  
just do not believe that you can. find that it.was Mr. Bruce 

intention or than if, even if it were his intention, that 

having lascivious thou hts while your risibilities cannot be. 

d. 

you . 
12 

13 
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your own mind that you have heard these words before. 

you have heard them used in your own home, I am sure, 

anybody who is laughing at a joke can have his prurient 

his sexual interest, appealed to. That is as 

as anything else which is concerned. Yqu just 

1 

interest 

ludicrous 

and your laughter is arous 

I thank you for your attention very much. 

I know that you will bring in a proper 

let Mr. Ross address 
verdict, and I will 

Thank you very much 

MR. ROSS: Thank you, Mr. Marks. 

Just a few closing remarks, ladies and gentlemen. 

By this time my voice is shot; so if you will bear with 

Now, there have been some statements about this 

kind of thing before, and I want to point out to you about 

this factor by itself: that Mr. Bruce has stated and 

Mr. Marks has stated that he is a unique person. I was 

quite surprised to find out that Mr. Bruce considers him 

self akin to  Luther and Mr. Swift, but be that is it 

may, he states that hejs different: he is a caMic, 

never heard anY:o 

16 

. 14 
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these particular routines before as a comic, and the 

witnesses on the stand stated that they never heard them 

before and why did they never hear it before? Why? 

And I submit to you, ladies and gentlemen, that this is 

what we are speaking of here in the public place. This 

is putting the pool hall and the locker room in the public 

place. It has not been heard before, and certainly 

perhaps the teachings of Martin Luther were not heard 

before and a lot of other great individuals were not heard 

before, but to put this in the same class with that I 

think is becoming a little bit ludicrous. 

Now, why should people want to come to the show? 

Obviously, it is something there. Sexual stimulation? 

I do not think that is the particular reason. The ques-

tion is, was the material that was used an appeal to the 

prurient interest? You cannot hear this kind of thing 

any place else outside of the locker room and the pool 

hall. That, I think, is a very good reason why the people 

went there. But judge this, ladies and gentlemen, in 

connection with the community standard taken as a whole, 
not the particular individuals that were there for the 
show,  that particular evening because, as you will be 

instructed, you do not take it. If you use this kind of 
thing in front of, children, well, it would be pretty bad. 

Used in front of avant garde, sophisticated adults all 

of the time maybe it is not so bad. But you have to 

13U RNISON. RITT1 & SCOTT. CERTIFIED SHORTHAND REPORTERS  
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take into account the average person in the community.:  

under the contemporary standards, as the term will be 
defined to you.' 

Then there was another inference that the 

sheriffs really did not think that Mr. Bruce's show was 

obscene and they went there and they came out laughing 

about it, and then suddenly they got real mad at him 

for some unknown reason and went back and arrested him. 

Now, is there any evidence that you see here of bias 

or prejudice from any of these witnesses against Mr. Bruce? 

I think you can see from their demeanor in court and 

from the way they have handled themselves that there is 

not any at all. And what good would it do and what 

would be their purpose of just going out and making an 

arrest if they felt that they were unwarranted? 

I thank you, ladies and gentlemen, and his 

Honor will instruct you. 

18  THE COURT: At this time anyone desiring to leave 

19  in the next 45 minutes may do so at this time; otherwise, 

the courtroom will be locked. 

MR. ROSS: Your Honor, the reporter has been taking 

a lot for the last hour. May we have maybe five minutes? 

THE COURT: Do you want a five-minute recess? 

MR. ROSS: Could we just have it? 

THE COURT: All right. We will have a short recess; 

ladies and gentlemen, kindly adhere to the previous 
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caution because you have not been given the ease. 

Thank 

I think the instructions willbe.a iittlebit 

(Recess taken. 

THE COURT: Will counsel stipulate that all 

jurors are in the box? 

MR. ROSS: So stipulated, your Honor. 

MR. MARKS: So stipulated, your Honor. 

THE COURT: All right. 

Ladies and gentlemen of the jury, it now 

becomes my duty to instruct you concerning the law 

applicable in this case, and it is your duty as jurors 

to follow the law as I shall state it to you. 

The function of the jury is to try the issues 

of fact that are presented by the allegations in the 

complaint filed in this court, and the defendant's plea 

of not guilty. This duty you should perform uninfluenced 

by pity for the defendant or by passion or prejudice 

against him. 

You must not suffer yourselvei to be biased 

against the defendant because of the fact that he has 

been arrested for this offense, or because a complaint 

has been filed against him, or because he has been brOUght 

before the court to stand trial. None of these facts 

is evidence of his guilt, and you are not permitted to 

the' 
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infer or to speculate from any or all Of them that he 

is more likely to rbe innocent than guilty. 

You are to be governed solely by the , evidenCe, 

introduced in this trial'and the law as stated to you by 

• me.. 

The law forbids you to be governed by mere' 

sentiment, conjecture, sympathy, passion, prejudice, 

public opinion or public feeling. Both the People and 

the defendant have a right to demand, and they do demand 

and expect, that you will conscientiously and dispassion-

ately consider and weigh the evidence and apply the law 

of the case, and that you will reach a just verdict 

regardless of what the results of that verdict may be. 

14 
 

This verdict must express the individual opinion of each 
15 
 

one of you jurors. Both the People and the defendant 

16 
 

are entitled to this individual opinion of each one of 

17 
 you. . 

18 
 

It is the duty of each of you after consid-ering 

all of the evidence in the case, to determine if possible 

the question, of the guilt or the innocence of the defend-

ant. When you have reached a conclusion in that respect, 

you should not change it merely because one or more or 

all of your fellow jurors may have come to a different 

conclusion or merely to bring about a unanimous verdict. 
However,, each juror should freely and fairly discuss with 

his fellow jurors the evidence and the deductionsto'he 

13 

25 

• 
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If, after doing so,:any. jurorshould feel 
satisfied that a conclusion.  first reached bThim.. orher 
was wrong, he or she should-Unhesitatingly abandon that 

.original opinion- and. render, his or her•verdict according..  
to his or her final deCision:„ 

The attitude and conduct of jurors at the outset 

of their deliberations are matters of considerable impar-;. 

tance. It is rarely productive of good fora juror; upon 

entering the jury room, to make an emphatic expression 

of his or her opinion on the case or to announce a 

determination to stand for a certain verdict. When one 

does that at the outset, his or her sense of pride may.  
be aroused, and he or she may hesitate to recede from 

an announced position if shown that it is fallacious. 

Remember that you are not partisans or advocates in this 
matter, but you are judges of the facts. The final test 

of the quality of your service will lie in the verdict. 

that you return to the court, not in the opinions any 

of you hold as you retire. Have in mind that you will 

make a definite-contribution-to efficient judicial. 

administration if yoU arrive at a just and  verdict 
in  Oase.„.. 

If, during these instructions-, any rule, dired-

tion or idea be stated in .varying ways, no ethphasis... 

thereon is intended by me and'none must be . inferred b 
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you. For that reason you are not to single out any cer.-

tain sentence or other individual point or instruction 

.and ignore the others, but you'must consider all of the 

instructions as a whole and regard each in the'light of 

all of the others. 

At times throughout the trial the Court has 

been called upon to pass upon the question of whether or 

not certain offered evidence might properly be admitted. 

You are not to be concerned with the reasons for such 

rulings and are not to draw any inferences &am them. 

Whether offered evidence is admissible is purely a 

question of law. In admitting evidence to which an 

objection is made, the Court does not determine what 

weight should be given to such evidence, nor does it 

pass on the credibility of the witnesill 

As to any offer of evidence that has been 

rejected by the Court, you, of course, must not consider 

the same. As to any question as to which an objection 

was sustained, you must.not conjecture as to what the 

answer might have been or the reason for the objection. 

As stated, you are the sole and exclusive judges 

of the facts and of the effect and the value of the 

.evidence, but you must determine the facts from the 

evidence produced here in court. If any evidence was 

admitted and afterwards was ordered by me to be stricken 

out, you must disregard entirely the matter thus stricken 

1%. 
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and, if any counsel intimated by any of his questions 

that certainlanted facts were or were not true, you 

must disregard ,any such intimation and must not draw 
• ' 

Any inference from it. 

As to any statement made by counsel in your 

presence concerning the facts in the case, including the 

arguments just made to you, the jurors, you-must not 

regard such statements as evidence unless you find that 

it coincides with the testimony of the witnesses given 

here on the stand, provided that if counsei for both 

parties have stipulated to any fact, you are to regard 

that fact as conclusively proven. Or, if either party 

admitted a fact to be true, such admission may be con-

sidered by you as evidence in the case. 

In giving these instructions, which embody the 

law generally applicable in this case to reach a just 

verdict, it is not necessary that all of the instructions 

be followed or that they are applicable. If you find 

that any are not applicable to the facts that are presented 

from the evidence, those instructions are not necessarily 

to be followed. Only those instructions that you find 

are applicable to the facts in the case are necessary to 

be considered, and then be considered as a whole. 

A defendant in a criminal action is presumed to 

be innocent until the contrary is proved, and in case of a 

reasonable doubt whether his guilt is satisfactorily shown, 
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he - is entitled to an acquittal. But the effect of this 

presumption -is only to place upqp the State the burden 

of proving him guilty beyond .a reasonable‘doubt. 

Now, reasonable doubt is defined as follows: 

It is not a mere possible doubt, because everything 

relating to human affairs and depending on moral evidence 

Is open to some possible or imaginary doubt. 

 

s.  It is that state of the case which, after the 

entire comparison and consideration of all of the evidence, 

#16  io  leaves the minds of the jurors in that condition that 

 

11  they cannot say they feel an abiding conviction to a 

 

12  moral certainty of the truth of the charge. The law does 

 

13  not require demonstration or that degree of proof which, 

 

14  excluding all possibility of error, produces absolute 

 

15  certainty, for such degree of proof is rarely possible. 

 

16  Only that degree of proof is necessary which convinces'  

 

17  the mind and directs and satisfies the conscience of 

 

18  those who are bound to act conscientiously upon it. 

 

19  Neither the prosecution or the defense is 

required to call as witnesses all persons who are known to 

have been present at any of the events involved in the.-. 

evidence, or who may appear to have some knowledge of the 

matters in question in this trial. 

Two clasietvof evidence are recognized and 

admitted in courts of justice, upon either or both of 

'which juries may lawfully base their findings., whether 

--rrOsy , -  ,  „ 
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favorable to the People or to the defendant, providing, 

however, that to support a verdict of guilty, the evidence, 
whether of one kind or of a combination of both, must 

carry the convincing quality required by law. 

One type of evidence is known as direct and the. 
other as-circumstantial. 

The law makes no distinctions between the two 
classes as to the degree of proof required for conviction 

or as to their effectiveness in defendant's favor, but 

respects each for such convincing forde as it may carry 

and'accepts each as a reasonable method of proof. 

Direct evidence of a person's conduct at any 

time in question consists of the testimony of every 

witness who, with any of his own physical senses, per-

ceived such conduct or any part thereof and which testimony 

describes or relates what was thus perceived. 

All other evidence admitted in the crime is 

circumstantial in relation to such conduct and, insofar 

as it shows Any acts, statement or other conduct or other 

circumstance or fact tending to prove by reasonable 

inference the innocence or the guilt of the defendant, 

it may be considered by you in arriving at a verdict., 

If the evidence in this case or to any parti-

cular count is susceptible to two constructions or inter'  
pretations, each of which appears to you to be reasonable, 

and one of which points to the guilt of the defendant and 
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the other to his innocence, it is your duty under the law. 

tO:adopt that Interpretation which will admit otthe. 

defendant's innocence and reject that which points to.  his: 

You will notice that this rule applies only 

when both::of the two possible opposing conclusions appear 

to yoU to be reasonable. 

If, on the other hand, one of the possible 

conclusions should appear to you to be reasonable and 

the other.unreasonable, it would be your duty to adhere 

to the reasonable deduction and to reject the unreasonable, 

bearing in mind, however, that even if the reasonable 

deduction points to the defendant's guilt, the entire 

proof must carry the convincing force required by law 

to support a verdict of guilt. 

You are further instructed that you are not 

permitted on circumstantial evidence alone, or when the 

case of the People rests substantially on circumstantial 

evidence, to find the defendant. guilty of the crimes 

charged against him unless the proved circumstances not 

only are consistent with.the hypothesis that the defendant-

isguilty:of the crime, but are irreconcilable with any 

other rational  
• 

The juryarethe. sole and:exclusive judges of 
the.effect and the value of the evidence that has been 

:addressed. to them and of:lthe'.ctedibility of the witnesses. 
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Who. have testified in this case, and it includes 

the witnesses'. 

The character of the witnesses,-  as shown by 

the evidence, should be taken into Consideration for the 

purpose of determining their credibility, thatjs, 

whether or not they have spoken the truth:. The jury may 

scrutinize the manner of witnesses while on the stand 

- and may consider their relation to the:case if any, and, 

also their degree of intelligence.. 

A witness is presumed to speak the truth. This 

presumption, however, may be repelled by the =rimer in 

which he testifies, his interest in the case, if any, 

or his bias or prejudice, if any, for or against any one 

of .the parties. 

f-37- 1tness wilfully false in one material part 

of his testimony is to be distrusted in others. The 

jury may reject the whole of the testimony of a witness 

who has wilfully sworn falsely to a material points 
If you are convinced that a witness has stated what was 

untrue as to a material point, not as a result of mdstake 

J.T4nadvertence but wilfully and with design to deceive, 

then you Maytreat all of his testimony with distrust or 

suspicion, and reject all. unless you shall be convinced that 

he has in other particulars sworn:to the truth. 

You are not boOnd to decide in conformity with 

the' testiMonY of a number of witnesses which doet not 
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• produceconviction in your mind as against the declaration 

of a lesser number or i_piesumptiOn or other evidenCe:' 

which-appeals'to .your. mind With.moreoonvincing.force, 

This rule of.  law does not mean that you are at liberty.to 

disregOrd: the testimony of a greater :number •of witnesses 

merely from caprice or prejudice or from a.desire to favor.  

one side as against the other. It does/mein that you 

are not to decide an issue by the simple process of 

counting the number of witnesses who have testified on 

opposing sides. It means that the final test is not in 

the relative number of witnesses but in the relative 

convincing force of the evidence. 

The defendant in this case'is charged on three 

different occasions, as was stated to you from the 

complaint, on October 23 and October 24, 1962, and 

February 12.; 1963, with violating Section 311.6 of the 

Penal Code, which reads as follows: 

"Every person who.knoWingly sings or 

speaks any obscene song, ballad or other 

words in any public place is guilty of a 

misdeMeanor.'• 

The word "obscene" as defined under the Code, 

means that "to the average person,-applying:contemporary 

standards, the predominant appeal of the matter, taken as.'•°   
a whole, is to the prurient interest, namely, a .shaMeful 

orsiorbid'interest'in,nUdity, sex or excretion,• which. goes:• 
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substantially beyond customary limits, of candor in''the 

description or representation of such matters, and is 

matter which is utterly without redeeming social importance. 

'Knowingly' means having knowledge that the material is 

obscene.,  

In this case, ladies and gentlemen of the jury, 

you and you, alone, are the exclusive judges of what 

the common conscience of the community is; and, in deter-

mining that conscience, you are to consider the community 

as a whole, young and old, educated and uneducated, the 

religious and irrelegious, men, women and children. 

A "public place" is defined as "any enclosure, 

room or building to which the public is invited to attend 

at general invitation for reasons of business, entertain-

ment, instruction or the like, and are welcome so long 

as they conform to what is customarily done there." 

You are hereby instructed that if there is any 

doubt in your mind regarding the definition of obscenity 

and its application or construction with respect to the 

facts of this case, that the law requires you to use that 

construction which would be most favorable .tó the defendant 

. and reject the unfavorable one. 

In Order to understand the code sections justi: 
read, the  instructs you: 

,(1) That the dominant appeal of the:materiel 

used, taken as a whole, must have a substantial tendency 

• 
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4 to deprave or corrupt the average.person by. inciting' 

lascivious thoughts.orarousing.lustful desires, 

___1/(2)H That the material goes substantially beyond 

customery limits of candor of representation of matter 

relating to sex or nudity-. i•er  

1,/ (3), That the material, applying contemporary 

community standards, appeals to the shameful or morbid 
• , 

interesv.of the average perSon in sex or nudity, bearing 

in mind contemporary community standards, 

•to  (4) That the defendant uttered the material 

 

11  in question. 

 

12  (5). That the defendant kneW the contents of 

 

13  the material and knew it was obscene, as the term is 

 

14  defined in here, prior to the time that he uttered the 

same, as set forth in the complaint. 

 

wig  v/In judging whether the spoken words are obscene, 

17 
 ch routin spoken may not be condemned as obscene 

18 
 merely because some isolated word is deemed objectionable. 

19 
 It must be a en as a.whol pr../  

It is not your duty to judge the artistic merit 

.of the material before you, for the law does not attempt 

• to.. regular matters which merely depend on taste or artistic 

merit. 
In judging obscenity, you are to consider- Only 

the impact of the work on the average person anA:not its 

impact On youth or particularly susceptible petsoni 

, 

1 
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1  for to measure the'impact of the "wokk:on youth or: 

2  particularly susceptible persons would be unduly restric-

ve. 

5  material 

forth in 

8  obscene, 

The sole test for determining the obscenity of,-. 

is the one the Court has given to you,: as set 

the" code sections just previouslyreaC:  

The mere fact that you find the material is not 

if you so find, does not mean that you endorse 

9  every idea or presentation contained in the material, nor 

are you re/ uired to 

• in judging obscenity, it is necessary to take 

 

v/1 

 
do so. 

into account contemporary community standards. This means 

what-is going on in the community, not necessarily what 

ought to be going on in the communiti. 

Something is not necessarily obscene merely 

because it is in bad taste, shocking,` disgusting, stupid, 

vulgar, embarrassing, immoral or offensive. 

You may not rely on instinct in determining 

whether the material charged- in the complaint is obscene. 

The .ascertainment of obscenity cannot be merely subjective 

reflection of the taste or moral outlook of individual 

jurors. The determination of obsdenity• cannot be made .on 

the basis of personal upbringing or restricted reflection 

 

_  . 
or:particular experience of life in indiVidualjurors.. 

Upon retiring to the jury room, you will select 

.•one of your number to act as foreman who will .preside, 

• 
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over your deliberations and s; ho will Sign:the verdict to.  

whiCh-I6u will agree.. 

In- Order to returna verdict it is necessary 

that all twelve of the jurors agree to the decision. 

a.  As soon as all of you have agreed upon a verdict, 

you shall have it signed and dated by your foreman and- 

7  return vithit to this room. 
s.  The clerk will now swear the bailiff to take 

charge of the jury and return them to the jury room for 

lo  deliberations.-, 

ii  (At this point the clerk swore the bailiff 

12  to take charge of the jury.) 

13 •  (At this point the jury left the courtroom. 

14  for delibera4on.) 

15  THE BAILIFF: They want a reading of the complaint. 

is  and the definition of.obscenity. :Obscene. 

17 •  MR. HAW: Okay 

MR. ROSS: Should we bring them in? 

MR. MARKS: I guess so. 

(At this point the jury was returned to the jury.  
box by the bailiff for further instructions.) 

THE COURT: Counsel agree that all the jurors are in 

t box? 

Mi. ROSS: f  So stiPulated., 

MR. MARKS: So ,stipulated.. 

THE COURT: 'Ladies and 'gentleMen-ofthe- vory 
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bailiff informs me tht yoga are having some difficulty 

with the definition of , obecenity and the code section 
that refers to obscenity., Is that right? 

THE JURY: Yes. 

THE COURT: You want to have that re-read; is that. 
the idea of it? 

THE JURY: That's correct. 

THE COURT: Also the bailiff said something about 

the complaint. Now, of course, the complaint is based 

 

10  upon that. I do not think that will give you much help. 

 

11  THE FOREMAN: Not the complaint. It was the defini- 

 

12  tion of the word "obscenity" as defined in the code. 

 

18  THE COURT: All right: 

 

14  First we have to take it this way: That the 

 

15  defendant in this case is charged with a violation of 

 

16  Section 311.6, which reads as follows: 

 

17  "Every person who knowingly sings or speaks 

any obscene song, ballad or other words in any 

public place - is guilty of a misdemeanor.", 

Then Section 311, Subdivision (a) gives the 

definition of obscene, and thii is the thing that undoubted- 

 

22  ly you want to know is part of, it: 

 

28  "Obscene means that to the average person,. 

applying contemporary standards;  the predominant 
appeal of the matter, taken-as a- whole, is to 

 

se  prurient interest, namely a shameful or morbid 
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interest in nud:t.ty -  -hick goes 

beyond customary  n description 

or representation of such m tens and is matter 

which is utterly without redeeming social impor- 

tance.'" 

Do you think you have a better understanding of 

it now or do you want me to read it again?" . 

HARRY SCHAFFER: A little slower, if you can. 

MRS. BAUM: No, I think we got it.all right. 

THE COURT: I tried to read it again for you slowly, 

but I can read it again for you quite slowly. 

MR. MARKS: Your Honor, may we approach the bench? 

(The following proceedings were held at the bench 

outside the hearing of the jury.) 

15  MR. MARKb: Could we perhaps take that definition and 

16  write it out and allow the jury to have all of that 

17  definition? 

18  THE COURT: I think that one of the women there is 

taking it down in shorthand; so I will read it more slowly 

and see if there is any question. She said she got it 

here last time. 

MR. MARKS: Because if they do not, I am certainly 

willing to let them have just the definition. 

THE COURT: All right. I will read it again. 

(The following proceedings were held in open 
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THE COURT: "Otweet,e- 0  ., r  e  person, 

applying contempcii -st f . e predominant 
- 6 

appeal of the mattertakens 4,whole,AS to 

prurient interest,namely, a'shameful or morbid 

interest in nudity, sex. or excretion which goes -

.substantially beyond customary limits of candor 

in description or representation of such-matters 

and is matter which is utterly without redeeming 

social importance." 

Then Section (e) of 311, which you should know, 

too, is: 

"Knowingly, as used in Section 311.6, means 

having knowledge that the material is obscene." 

All right. Do you think you have a better under- 

standing?.,  
• 

AL MARKS: Yes, sir. Thank you. 

(At this point the jury retired to the jury room 

for further deliberation.) 

(The following proceedings were held in chambers.) 

THE COURT: They went out at twenty minutes to 5:00 

and they have, been out now about two hours and twenty-five 

minutes,, and they are 7 to 5. We do not know which way. 

They were 6 to 6 and now they are 7 to 5, whichever way 

they are, I do not know what it is. So it is a question 

of whether or not they will change, because some of them 

tell them that. they doubt'very . much.if they14iII:change• 
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There is iS otwoman  fLhu:informed 

the'bailiff -- and herP,is tisr  w  .ul:ty in definitions-!- 
„, 

wants to write down her, idea of th definition and wants. 

to present that 'to the Court. So you can see the impost 

sibility for jurors to get definitions of the law.- 

MR. ROSS: Do you want to, bring them in and ask them 

if there is any possibility or let it go a little while 

longer, or what? 

THE COURT:. Let us give them another ten or fifteen 

minutes and then I think we will bring them in. We will 

not take them out to eat because sometimes they like to 

get something to eat. 

MR. ROSS: Well, on Friday night I think they like 

to get home,. 

THE COURT: Well, I think they will all have Spike 

call up their• homes. Sometimes there are people that are 

stubborn that will not listen to any juror, don't you 

see, and, regardless of which way it is, you would like 

to have them arrive at a verdict unless it really so upsets 

their conscience that they cannot, because there is nothing 

that is gained by a mistrial. It is unsatisfactory to 

the defendant and it is unsatisfactory to the People. 

That is all. 

court.• 

THE COURT: Will counsel agree, that all the jurors .;are ' 
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in the box?  P =  iror t 

MR. MARKS: Yes, your ,.tidiri  _ipulated. 

MR. ROSS: So stipulated ,  rip-Honor. 

THE COURT: Ladies and gentlemen of the ury, w o 

is the foreman? 

COLONEL WILSON: / am sir. 

THE COURT: All right, Colonel Wilson. Do you seem 

to be at an inconclusive disagreement or do you think it 

is more of a conclusive nature? 

THE FOREMAN:.  Sir I think it is of a conclusive 

nature. 

THE COURT: All right. You sit down; then I am going 

to ask each juror individually, poll them to this extent: 

I want you all to listen to this instruction, which is 

your duty, as I read to you as jurors, about your individual 

opinion. I want you to think about this clearly because 

it must be in accordance with your conscience. 

The People and the defendant both are entitled 

to the individual opinion of each juror. 

It is the duty of each of you, after consider- 

ing all of the evidence in the case, to determine, if 

possible, the question of the guilt or the innocence of 

23  the defendant. When you have reached a conclusion in 

24  that respect, you should not change it merely because one 

ss  or more or all of your fellow jurors may have come to 'a 
• 

different conclusion or merely to bring about a unanimous 
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tians to be  7:' ' 

urorqshould feel satisfied that a conclusion first 
t  

ed by him or her was wrong, he or she unhesitatingly 

shoo d.  abandon that original Opinion and render his or. 

her verdict according to his or her final decision. 

Now, I want to have the clerk.-Call the list of 

jurors and I want you each to tell the court and counsel 

here whether or not, according to your conscience you have 

fully and completely discUssed r7-,,  case with your fellow 

jurors and that you cannot Arrive at any other conclusion 

than what you have arrived 

the law requires o0ou, 
- - 

Will you call it. 

at now, because that is what 

And, if it is, if you feel that way, why, answer 

yes; if you feel that there is a question in your mind, 

why, that you might on further deliberations reach a 

verdict, I want you to say that, because we want to know 

if you have reached the point of your final determination 

or whether or not by further deliberation and further 

conscientious discussion of the facts and the law of this 

case you can reach a verdict, because it does not%do either 

the defendant or the People any good to have-these hung 

; verdicts. You understand that? Nobody gains anything.: 

So I want you to answer frankly. 
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