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INTRODUCTION

In essence, while Title VII does not require an employer to fire
all 'Archie Bunkers' in its employ, the law does require that an
employer take prompt action to prevent such bigots from expres-
sing their opinions in a way that abuses or offends their co-work-
ers. By informing people that the expression of racist or sexist
attitudes in public is unacceptable, people may eventually learn
that such views are undesirable in private, as well. Thus, Title
VII may advance the goal of eliminating prejudices and biases in
our society.I

Said about almost any other variety of opinion, this state-
ment-by a federal appeals court-would be a civil libertarian's
nightmare. Imagine a law requiring that "an employer take prompt
action to prevent [Communists] from expressing their opinions in a
way that abuses or offends their co-workers," or a law that, "by
informing people that the expression of [unpatriotic] attitudes in
public is unacceptable" will eventually teach them "that such views
are undesirable in private, as well." Most would agree that such a
law would raise grave First Amendment concerns, even if applied
only to speech in the workplace.

But harassment law-the body of law under Title VI 2 and re-
lated state statutes that govern harassing speech in the work-
place3 -has faced remarkably few First Amendment challenges.
Few courts applying harassment law even discuss free speech issues,
and many commentators have almost taken the constitutionality of
harassment law for granted.4 In part this may be because the need

1. Davis v. Monsanto Chem. Co., 858 F.2d 345, 350 (6th Cir. 1988), cert. denied,
490 U.S. 110 (1989).

2. Civil Rights Act of 1964, tit. VII, 42 U.S.C. § 2000e (1988). With the passage
of the Civil Rights Act of 1991, racial harassment cases may also be brought under 42
U.S.C. § 1981 (1988). See infra note 28.

3. See infra note 32 (collecting cases interpreting some such statutes).
This Comment uses "harassment law" to refer only to the doctrine governing

harassing workplace speech, not harassing nonspeech conduct such as offensive physical

touching (which generally raises no First Amendment issues). This Comment also does
not discuss "quid pro quo" sexual harassment, in which a supervisor demands sexual

favors by threatening demotion or dismissal, or by promising some benefit. See infra
text accompanying note 42.

4. See, e.g., Lawrence, If He Hollers Let Him Go: Regulating Racist Speech on

Campus, 1990 DUKE L.J. 431, 465-66; Note, Racist Speech on Campus: A Title VII
Solution to a First Amendment Problem, 64 S. CAL. L. REV 105 (1990); Biegel, Crafting

Campus Speech Codes, L.A. Daily J., July 19, 1990, § 1, at 6, col. 3. But see B. LINDE-
MANN & D. KADUE, SEXUAL HARASSMENT IN EMPLOYMENT LAW ch. 27 (1992) (dis-
cussing possible First Amendment difficulties without reaching a conclusion); Browne,
Title VII as Censorship: Hostile-Environment Harassment and the First Amendment, 52
OHIO ST. L.J. 481 (1991) (arguing that harassment law is generally unconstitutional
when applied to speech); Strauss, Sexist Speech in the Workplace, 25 HARV. C.R.-C.L.
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for harassment law is so broadly accepted; it seems intolerable and
paradoxical to guarantee equal job opportunity to women and mi-
norities,5 but to permit them to be driven from their jobs by dis-
criminatory harassment. 6 And in part it may be because much
harassing workplace speech seems in our collective judgment to be
relatively "valueless": repeated unwanted sexual propositions, big-
oted slurs, and the like.

But recent cases have begun to show the price we pay for leav-
ing harassment law's First Amendment implications unexamined. 7

Some courts and state administrative agencies have found religious
proselytizing-which is generally seen as core protected speech 8-
to be religious harassment when conducted at work.9 One court has
said that use of gender-based job titles (such as "draftsman" or

L. REV. 1 (1990) (specifically discussing only sexual harassment law, and finding some
of it to be constitutional and some unconstitutional).

5. Harassment law prohibits sex-based harassment of men as well as of women,
see, e.g., Huebschen v. Department of Health & Social Servs., 547 F. Supp. 1168 (V.D.
Wis. 1982), rev'd on other grounds, 716 F.2d 1167 (7th Cir. 1983), and of whites as well
as minorities, see, e.g., Calcote v. Texas Educ. Found., Inc., 458 F. Supp. 231 (W.D.
Tex. 1976), aff'd, 578 F.2d 95 (5th Cir. 1978). Nonetheless, most harassment is
targeted at women and minorities. See Lipsett v. University of P.R., 864 F.2d 881, 898
n.19 (1st Cir. 1988) (harassment of women more frequent than harassment of men);
Calcote, 458 F. Supp. at 236 (harassment of white employees is an "unusual twist").
For the sake of convenience, this Comment will often use "he" to refer to a harasser and
"she" to the victim, but of course-especially outside the sexual harassment context-
the harassers and victims can be of either sex.

6. See, e.g., Hall v. Gus Constr. Co., 842 F.2d 1010, 1011-12 (8th Cir. 1988)
(continual extreme verbal abuse, coupled with discriminatory treatment and offensive
touching, caused female employees to resign); Bowersox v. P.H. Glatfelter Co., 677 F.
Supp. 307, 308 (M.D. Pa. 1988) (continual sex-related remarks by manager directed at a
female employee caused her to resign). Part I(B) discusses the facts of some particularly
egregious workplace harassment cases.

7. There is no question that private employers may implement their own an-
tiharassment policies, see Hudgens v. NLRB, 424 U.S. 507, 513 (1976) (First Amend-
ment applies only to government speech restrictions), and it is certainly good business
for them to do so, see infra note 89. It also seems likely that even government employ-
ers can restrict harassing speech by their employees. See infra note 111. This analysis
deals only with the propriety of the government requiring employers, under pain of
liability, to suppress harassing speech. See also infra Part I(C)(4) (explaining why such
a requirement would be "state action" for First Amendment purposes, and thus subject
to constitutional scrutiny).

8. See Widmar v. Vincent, 454 U.S. 263 (1981); Cantwell v. Connecticut, 310 U.S.
296 (1940).

9. See Brown Transp. Corp. v. Commonwealth, 133 Pa. Commw. 545, 558, 578
A.2d 555, 562 (1990); Meltebeke, Ore. Comm'r of Bureau of Labor and Indus., Case
No. 29-90 (Feb. 4, 1991); Sapp's Realty, Inc., Ore. Comm'r of Bureau of Labor and
Indus., Case No. 11-83 (Jan. 31, 1985); infra notes 57-64 and accompanying text. The
relationship between harassment and the Free Exercise Clause is beyond the scope of
this Comment, which approaches "religious harassment" from a Free Speech Clause
point of view, just as it does other forms of harassment.
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1992] FREEDOM OF SPEECH AND HARASSMENT 1795

"foreman") in the workplace could be actionable harassment. 10

Another court's remedial order required an employer to discipline
its employees for posting any "sexually suggestive" material, de-
fined broadly enough to include reproductions of classical paint-
ings.11  In one case, the Equal Employment Opportunity
Commission ("EEOC") alleged that a manufacturer's ads that re-
ferred to the manufacturer's Japanase competition using "accurate
depictions of ... samurai, kabuki, and sumo" were "racist" and
"offensive to people of Japanese origin," and thus created a hostile
work environment for Japanese employees.12 One court has implied
that a male homosexual's discussion of his sexual preference, and of
political issues related to homosexuality, with a male employee
might constitute sexual harassment. 13 Other courts have held that
"harassment" could include an employee telling a female coworker
that women make bad doctors because they are unreliable when
they menstruate, 14 a policeman putting a poster on his locker that

10. Tunis v. Coming Glass Works, 747 F. Supp. 951 (S.D.N.Y. 1990), aff'd with-
out opinion, 930 F.2d 910 (2d Cir. 1991); see infra text accompanying notes 70-73.

11. See infra Part I(C)(3) (discussing Robinson v. Jacksonville Shipyards, Inc.).
This Comment follows the normal practice of using "speech" to include writing and
pictures as well as spoken words.

12. EEOC Letter of Determination at 1-4, EEOC v. Hyster Co., No. 88-930-DA
(D. Or. filed Aug. 15, 1988); see also Civil Rights Division Complaint at 1-2, Hyster;
Complaint at 3, Hyster (describing this as a "racially objectiona[ble] advertisement cam-
paign"). The case was eventually settled "for undisclosed monetary terms and other
commitments." Hyster, EEOC Settle Lawsuit, UPI, July 5, 1990, available in LEXIS,
Nexis Library, UPSTAT file [hereinafter Hyster, EEOC Settle Lawsuit]. "Commercial
speech" such as these advertisements is evaluated under a different First Amendment
standard, Bolger v. Youngs Drug Prods., 463 U.S. 60, 64 (1983), and is generally be-
yond the scope of this Comment. However, there is nothing to indicate that the EEOC
would have acted any differently if the ads were equally offensive political (rather than
merely commercial) ads. Furthermore, even under the less strict "commercial speech"
analysis, the offensiveness of commercial speech is generally not an acceptable reason
for restricting it. See Bolger, 463 U.S. at 70; Carey v. Population Servs. Int'l, 431 U.S.
678, 701 (1977).

13. Fair v. Guiding Eyes for the Blind, Inc., 742 F. Supp. 151, 156 (S.D.N.Y.
1990); see infra text accompanying notes 65-69.

14. Lipsett v. University of P.R., 864 F.2d 881, 887 (1st Cir. 1988). The Lipsett
lawsuit was brought under Title IX, 20 U.S.C. § 1681 (1988), which bars discrimination
in educational institutions; the court "dr[e]w upon the ... case law developed under
Title VII to assess the plaintiff's claims under... Title IX." 864 F.2d at 896-97 (foot-
note omitted). This case and those listed infra in notes 15 and 17 involved much more
abuse than just these statements, but the courts' willingness to impose liability based
even partly on these statements indicates that the courts felt that such bigoted state-
ments were not entitled to First Amendment protection. None of these courts implied
that the results would have been different had the work environment been made hostile
solely by such speech (as opposed to bigoted epithets or sexual propositions). Further-
more, if certain statements are protected by the First Amendment, then a finding of
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says that women do not belong on the police force,15 an employee
saying that "[i]f most niggers would decide to go to work we
wouldn't have to pay high taxes,"' 6 or an employee telling a Catho-
lic coworker that Catholics are stupid because they have too many

children.' 7 One court order required "prompt and severe" disci-

pline of any employee who told even a single racially, ethnically, or

religiously derogatory joke in the workplace.' 8

Much of this speech is offensive and unprofessional, and per-
haps some of it should not receive full First Amendment protection
when said in the workplace. Much of harassment law-specifically,
the restrictions on offensive speech directed at a particular em-
ployee-is, this Comment argues, indeed constitutional. But this
conclusion should only follow a serious First Amendment analysis,
both so that harassment law itself does not suppress worthy work-
place speech, and so that it does not set a dangerous precedent for
the future. Harassment law is already being used as an analogy to
justify campus hate speech regulations, 19 a comparison which
should give pause to those who oppose such regulations but support

liability cannot be based on them, even in part. See NAACP v. Claiborne Hardware
Co., 458 U.S. 886, 921 (1982); Street v. New York, 394 U.S. 576, 585 (1969).

15. Arnold v. City of Seminole, 614 F. Supp. 853, 863 (E.D. Okla. 1985); see also

Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1498 (M.D. Fla. 1991)
(coworkers saying that "there's nothing worse than having to work around women");

Bowersox v. P.H. Glatfelter Co., 677 F. Supp. 307, 308 (M.D. Pa. 1988) (supervisor
telling employee her job is not a woman's job).

16. Robertson, Kan. Comm'n on Civil Rights, Docket No. E-4481-87W (Nov. 9,
1990), rev'd on nonconstitutional grounds sub nom., Garvey Elevators, Inc. v. Kansas
Comm'n on Civil Rights, No. 91C215 (Apr. 25, 1991), reversal aff'd, 1992 Kan. App.
LEXIS 338 (Apr. 3, 1992). The trial court reversed the administrative decision because
it found that the racially derogatory remarks were too infrequent to create a hostile
environment, were not reported to management, and were barred by the statute of limi-
tations. Garvey Elevators, No. 91C215, at 15. Neither the trial court nor the appeals
court intimated that political bigoted statements could never lead to harassment law
liability.

17. Vaughn v. Ag Processing, Inc., 459 N.W.2d 627 (Iowa 1990). Vaughn was

decided under an Iowa antidiscrimination statute, but the court borrowed the standard
of liability from Title VII. Id. at 632-33. The Iowa Supreme Court reversed the trial
court's finding of liability, but only because the employer tried to stop the harasser.

18. See infra Part I(C)(3) (discussing Snell v. Suffolk County).

19. See Lawrence, supra note 4, at 465-66; Massey, Hate Speech, Cultural Diver-
sity, and the Foundational Paradigms of Free Expression, 40 UCLA L. REV. -, -

(forthcoming 1992); Weinstein, A Constitutional Roadmap to the Regulation of Campus
Hate Speech, 38 WAYNE L. REV. -, - (forthcoming 1992); Note, supra note 4. But

see UWM Post v. Board of Regents, 774 F. Supp. 1163, 1176-77 (E.D. Wis. 1991)
(rejecting this analogy, and, very indirectly, questioning the constitutionality of Title
VII).
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1992] FREEDOM OF SPEECH AND HARASSMENT 1797

harassment law. 20 And, the principles applied to harassment based
on race, sex, religion, or national origin can easily be applied to
other harassment as well. A recent EEOC regulation bans harass-
ment based on age;2' some state regulations ban harassment based
on disability; 22 and there is nothing to prevent a legislature from
prohibiting harassment based on other attributes, such as veteran
status. 23 If proselytizing can be "religious harassment" because it is
offensive to particular religions, could speech critical of American
soldiers be restricted because it is "veteran status harassment"?

If one believes that in the pursuit of equality, the government
can suppress even political workplace speech because of the point of
view it expresses and the offense that this point of view causes,24

then one would have no trouble with harassment law. If, on the
other hand, one believes that speech--even persistent insults
targeted at an unwilling listener-is sacred, then one would argue
(as one recent commentator has25) that harassment law is just an-
other form of unconstitutional censorship.

But there is no reason to go to either extreme. There is a sub-
stantial difference between offensive speech that is directed at an
unwilling listener, and speech that is aimed at willing listeners, but
seen or overheard by someone whom it offends. The latter speech,
especially when it is political speech, can only be suppressed at the
risk of chilling a vast amount of important public discourse. Con-
trary to what many have said, 26 the workplace is, for many people,

20. See Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989) (distin-
guishing campus hate speech codes from harassment law); Strossen, Regulating Racist
Speech on Campus: A Modest Proposal?, 1990 DUKE L.J. 484, 498.

21. 2 EEOC Compl. Man. (BNA) § 615.11 (July 1978); see also CAL. CODE REGs.
tit. ii, §§ 7286.6, 7287.6, 7295.1 (1990) (general ban on age discrimination applies also
to harassment).

22. See, e.g., CAL. CODE REGS. tit. ii, §§ 7286.6, 7287.6, 7293.5 (1990) (general
ban on disability discrimination also applies to harassment); Ransom, Harassment Suit
by Disabled Man, L.A. Times, Apr. 12, 1992, § J, at 3, col. 1.

23. Cf Monroe v. Stranford Oil Co., 452 U.S. 549 (1981) (interpreting 38 U.S.C.
§ 2021(b)(3) to prohibit certain forms of employment discrimination against military
reservists); CAL. MIL. & VET. CODE §§ 394(a), (f) (West 1988 & Supp. 1992) (discrimi-
nation against member of the military punishable as a misdemeanor); see infra note 268.
Some college speech codes have tried to bar harassment based on veteran status, as well
as on race, sex, and the like. See Doe v. University of Mich., 721 F. Supp. 852, 856
(E.D. Mich. 1989) (describing University of Michigan speech code).

See also OR. REV. STAT. § 171.120 (1991) (banning harassment of Oregon legisla-
tors taking a leave of absence from their jobs to attend a session of the legislature).

24. See infra note 171 and accompanying text for a discussion of harassment law's
viewpoint-non-neutrality.

25. See Browne, supra note 4.
26. See infra Part II(A).

HeinOnline  -- 39 UCLA L. Rev. 1797 1991-1992



UCLA LAW REVIEW

the main place to express themselves and communicate their opin-
ions, and undirected speech in the workplace is a vital part of na-
tional social and political debate. 27 But directed speech, aimed at
an unwilling listener, does not have this sort of value; it is much less
likely to convince or to edify, and more likely only to offend. Har-
assment law can suppress directed speech without appreciably hurt-
ing employees' ability to express their opinions and spread their
points of view to other willing employees.

This Comment, in Part I, explains what speech harassment law
restricts, and how it restricts it. Part II confronts the arguments,
made by some courts and some commentators, that harassment law
can already be justified under some of the existing First Amend-
ment doctrines-for example, as a time, place, or manner restric-
tion, or a legitimate attempt to protect a captive audience-but
finds that none of the arguments has merit. Finally, Part III in-
troduces the directed speech/undirected speech distinction, and ar-
gues that it is the most practical place to draw the line between
harassing workplace speech that must be protected and harassing
workplace speech that may be restricted.

I. HARASSMENT LAW AND THE SPEECH IT RESTRICTS

A. The Rules of Harassment Law

1. Harassment Generally

Title VI 2 does not explicitly discuss harassment (speech or
nonspeech) but bars only discriminatory treatment in the "terms,
conditions, or privileges of employment."' 29 But courts (sometimes
on their own and sometimes following the EEOC's lead 30) have in-

27. See infra Part III(B)(2).
28. Racial harassment cases can also be brought under the Civil Rights Act of

1966, 42 U.S.C. § 1981 (1988). Many such cases were decided before 1989, when the
Supreme Court held, in Patterson v. McLean Credit Union, 491 U.S. 164 (1989), that
§ 1981 applied only to hiring decisions and not to posthiring harassment. However, the
Civil Rights Act of 1991, see S. 1745, 102d Cong., 1st Sess., sec. 101, overruled this
aspect of Patterson by amending § 1981 to explicitly cover workplace harassment.

The § 1981 harassment doctrine before Patterson was very similar to the Title VII
harassment doctrine, see, e.g., Hamilton v. Rodgers, 791 F.2d 439, 442 (5th Cir. 1986);
Moffett v. Gene B. Glick Co., 621 F. Supp. 244, 266 (N.D. Ind. 1985), and this pattern
will probably resume now. This Comment will generally use the term "harassment
law" to refer to Title VII law, § 1981 law, and state harassment law.

29. 42 U.S.C. § 2000e-2(a)(l) (1988).
30. Courts dealing with sexual harassment cases have been influenced by the

EEOC's sexual harassment regulation, 29 C.F.R. § 1604.11 (1991); see also 29 C.F.R.
§ 1606.8 (1991) (national origin harassment). But these regulations are not binding on
courts, see Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986), and some courts

[Vol. 39:17911798

HeinOnline  -- 39 UCLA L. Rev. 1798 1991-1992



1992] FREEDOM OF SPEECH AND HARASSMENT 1799

terpreted Title VII's definition of discrimination as "an expansive
concept which [includes] the practice of creating a working environ-
ment heavily charged with ethnic or racial [or, by the holdings of
later cases, sexual or religious] discrimination." 31 Courts have also
interpreted state antidiscrimination statutes to bar harassment, and
have generally applied the same liability standards as applied under
Title VII.32

Harassment, courts have held-whether it is harassment by
speech or by nonspeech conduct-violates Title VII if it is "suffi-
ciently severe or pervasive 'to alter the conditions of [the victim's]
employment and create an abusive working environment'" because
of the worker's sex, race, religion, or national origin.33 Infrequent,
isolated insults generally do not create an abusive or hostile work
environment, 34 but the abuse need not be severe enough to drive the
employee from the job.35 The Civil Rights Act of 1991 amended
Title VII to allow emotional distress damages and punitive dam-

have gone beyond them, see Hall v. Gus Constr. Co., 842 F.2d 1010, 1014 (8th Cir.
1988) (holding that, even if the EEOC regulation covers only "conduct of a sexual na-
ture," harassment on the basis of sex should be actionable even when it is not of a sexual
nature); see also Andrews v. City of Philadelphia, 895 F.2d 1469, 1485 (3d Cir. 1990)
(same).

There are no EEOC racial harassment or religious harassment regulations. Courts
recognized racial harassment as actionable before the EEOC sexual and national origin
harassment regulations were promulgated. See Rogers v. EEOC, 454 F.2d 234, 238
(5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).

31. Rogers, 454 F.2d at 238; see also Meritor Say. Bank, FSB v. Vinson, 477 U.S.
57 (1986) (applying this reasoning to sexual harassment); Compston v. Borden, Inc.,
424 F. Supp. 157 (S.D. Ohio 1976) (religious harassment), cited favorably by Meritor,
477 U.S. at 66.

32. See, e.g., Bennett v. Corroon and Black Corp., 517 So. 2d 1245, 1246 (La. App.
1987), writ denied, 520 So. 2d 425 (La. 1988); Continental Can Co. v. State, 297 N.W.2d
241, 246 (Minn. 1980); Scandinavian Health Spa v. Ohio Civ. Rights Comm'n, 64 Ohio
App. Bd. 480, 581 N.E.2d 1169 (1990); Holien v. Sears, Roebuck & Co., 298 Or. 76,
86-90, 689 P.2d 1292, 1297-99 (1984); see also Rabidue v. Osceola Ref. Co., 805 F.2d
611, 617 (6th Cir. 1986) (interpreting Michigan law), cert. denied, 481 U.S. 1041 (1987);
Fair v. Guiding Eyes for the Blind, Inc., 742 F. Supp. 151, 157 (S.D.N.Y. 1990) (inter-
preting New York law).

33. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986) (quoting Henson v.
City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)) (sexual harassment); Beasley v.
Health Care Serv. Corp., 940 F.2d 1085, 1088 (7th Cir. 1991) (religious harassment);
Daniels v. Essex Group, Inc., 937 F.2d 1264, 1270-71 (7th Cir. 1991) (racial harass-
ment); Daemi v. Church's Fried Chicken, Inc., 931 F.2d 1379, 1385 (10th Cir. 1991)
(national origin harassment).

This Comment uses "hostile work environment" as a synonym for "abusive work
environment," as many others do. See, e.g., Daniels, 937 F.2d at 1269.

34. See, e.g., Meritor, 477 U.S. at 67.
35. See, e.g., id. at 64.
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ages;36 some state statutes also allow such damages.37 The Civil
Rights Act of 1991 also amended Title VII to allow jury trials.38

Much harassment does not involve speech. Many cases involve
offensive physical touching39 or other conduct, like employees dam-
aging coworkers' work equipment,4° or refusing to help coworkers
because of their race or sex.4' Other cases involve "quid pro quo"
harassment, where a supervisor threatens to fire or not promote an
employee if she does not have sex with him;42 quid pro quo harass-
ment is beyond the scope of this Comment, because it would seem-
ingly be as unprotected by the First Amendment as any other form
of threat or extortion.

2. Speech-Including Political or Religious Speech-as
Harassment

The First Amendment problems arise when the alleged harass-
ment consists, entirely or partly, of speech. There is no fixed rule as
to what words or what kinds of speech can create a hostile work
environment.4 3 Most of the speech involved in harassment cases
consists of sexual propositions;" sexually explicit comments; 45

36. S. 1745, 102d Cong., 1st Sess. sec. 102 (1991). The new Act does provide some
limits on damages for sexual harassment, ranging from $50,000 for smaller employers to
$300,000 for larger employers.

37. See Coley v. Consolidated Rail Corp., 561 F. Supp. 645 (E.D. Mich. 1982)
(applying Michigan law). State law may also allow recovery of such damages for work-
place harassment under a state tort "intentional infliction of emotional distress" theory.
See, e.g., Bowersox v. P.H. Glatfelter Co., 677 F. Supp. 307, 309-12 (M.D. Pa. 1988)
(applying Pennsylvania law).

38. S. 1745, 102d Cong., 1st Sess. sec. 102 (1991).
39. See, e.g., Meritor, 477 U.S. at 60-61.
40. See, e.g., Hail, 842 F.2d at 1012 (8th Cir. 1988) (employee urinated in female

coworker's water bottle and in the gas tank of her car); Arnold v. City of Seminole, 614
F. Supp. 853, 864 (E.D. Okla. 1985) (employee plugged barrel of female police officer's
shotgun).

41. See, e.g., Hall v. Gus Constr. Co., 842 F.2d 1010, 1012 (8th Cir. 1988) (em-
ployees refused to lend female employees transportation to go to town for bathroom
breaks); Snell v. Suffolk County, 611 F. Supp. 521, 526 (E.D.N.Y. 1985), aff'd, 782
F.2d 1094 (2d Cir. 1986) (corrections officers delayed so long in answering Latino co-
worker's call for help that he was assaulted).

42. See, e.g., Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1048-49 (3d
Cir. 1977).

43. The EEOC regulation dealing with sexual harassment, 29 C.F.R. § 1604.11
(1991), seems to imply that only "conduct of a sexual nature"-and not, say, sexist but
nonsexual statements--can be harassment, but several courts have rejected this reading.
See, e.g., Andrews v. City of Philadelphia, 895 F.2d 1469, 1485 (3d Cir. 1990); Hall v.
Gus Constr. Co., 842 F.2d 1010, 1014 (8th Cir. 1988). The regulation is not binding on
courts. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986).

44. See, e.g., Scandinavian Health Spa v. Ohio Civ. Rights Comm'n, 640 Ohio
App. 3d 480, 581 N.E.2d 1169 (1990).
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demeaning, though possibly unintentionally so, words used to ad-
dress women ("honey," "sweetie," and the like);46 bigoted epi-
thets;47 and pornography posted in the workplace.4 The speech
need not be addressed directly to the listener;49 the speech may oc-
cur outside the workplace;50 and the employer is liable both for har-
assment by fellow employees and for harassment by other people,
such as customers, with whom the employee comes into contact.51

But there is nothing in harassment law that prevents liability
based on "core protected speech"-nonvulgar, non-sexually-explicit
speech on political, religious, social, and moral matters.52 The har-
assment law standard talks only of hostile work environments, and
statements that are offensive to particular groups do not lose their
ability to create a hostile work environment simply because they are

45. See, e.g., Hall v. Gus Constr. Co., 842 F.2d 1010 (8th Cir. 1988).
46. See, e.g., Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1498

(M.D. Fla. 1991) ("honey," "dear," "baby," "sugar," and "momma").
47. See, e.g., Daniels v. Essex Group, Inc., 937 F.2d 1264 (7th Cir. 1991) ("nigger"

used to a black employee); Weiss v. United States, 595 F. Supp. 1050 (E.D. Va. 1984)
("Christ killer" used to a Jewish employee).

48. See, e.g., Andrews v. City of Philadelphia, 895 F.2d 1469, 1485-86 (3d Cir.
1990); Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1525-27 (M.D. Fla.
1991). But see Rabidue v. Osceola Ref. Co., 805 F.2d 611 (6th Cir. 1986), cert. denied
481 U.S. 1041 (1987) (holding that pornography alone did not contribute to a hostile
work environment). Robinson and Andrews both acknowledged the existence of the
Rabidue holding, but rejected it. Andrews, 895 F.2d at 1485-86; Robinson, 760 F.
Supp. at 1525-27.

49. See, e.g., Rabidue, 805 F.2d at 624 (Keith, J., concurring in part, dissenting in
part) (desk plaque declaring "Even male chauvinist pigs need love" seen as contributing
to a hostile work environment); Walker v. Ford Motor Co., 684 F.2d 1355, 1359 (11 th
Cir. 1982) (fellow employees frequently used the terms "nigger-rigged" and "black-ass"
in casual conversation, but did not direct them at plaintiff); cf Byron, Con Ed Accused
of Racism in Job Discrimination Suit, UPI, Feb. 27, 1992, available in LEXIS, Nexis
Library, UPST91 File (alleged harassment consisted of ethnic and racial jokes sent via
electronic mail to plaintiff's boss, and a phone conversation overheard by plaintiff, in
which plaintiff's boss told someone to "[s]hut up before I take you to Harlem and leave
you there (where) you will probably be mugged").

50. See Ellison v. Brady, 924 F.2d 872, 874 (9th Cir. 1991) (letter mailed to em-
ployee at her training location); Bundy v. Jackson, 641 F.2d 934, 940 n.2 (D.C. Cir.
1981) (telephone call to employee's home).

51. See EEOC v. Sage Realty Corp., 507 F. Supp. 599, 609-10 (S.D.N.Y. 1981).
52. The Court has consistently held that speech on religious, social, and moral

matters is protected as much as actual political debate. See Abood v. Detroit Bd. of
Educ., 431 U.S. 209, 231 (1977) ("expression about philosophical, social, artistic, eco-
nomic, literary, or ethical matters" is "entitled to full First Amendment protection");
Cantwell v. Connecticut, 310 U.S. 296 (1940) (religious speech entitled to full First
Amendment protection); see also Winters v. New York, 333 U.S. 507, 510 (1948) (en-
tertainment entitled to full First Amendment protection).
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political. It seems quite plausible that, say, a reasonable woman53

would find "severe and pervasive" harassment in posters that state
that women do not deserve equal rights,54 or a reasonable black

53. See Ellison v. Brady, 924 F.2d 872, 878-79 (9th Cir. 1991) (adopting "reason-
able woman" standard-the offensive speech should be interpreted as the victim would
interpret it, not as the harasser would); Andrews v. City of Philadelphia, 895 F.2d 1469,
1482 (3d Cir. 1990) (same); Yates v. Avco Corp., 819 F.2d 630, 637 (6th Cir. 1987)
(same); Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1524 (M.D. Fla.
1991). But see Rabidue v. Osceola Ref. Co., 805 F.2d 611 (6th Cir. 1986), cert. denied,

481 U.S. 1041 (1987) (rejecting "reasonable woman" standard: Rabidue was criticized
by Ellison, Andrews, and Robinson, and distinguished by Yates); Amicus Brief of the
ACLU at 17 n.3, Robinson v. Jacksonville Shipyards, Inc., No. 91-3655 (11th Cir.)
(arguing for a "reasonable similarly situated person" standard).

54. See, e.g., Strauss, supra note 4, at 45, 46 (arguing that an employee's telling a

female coworker that women do not belong in the workplace, or an employee's telling a
pregnant coworker who works in a job that could lead to birth defects in fetuses that she
is a "baby killer," could be harassment because it is "degrading and destructive of a
woman's feelings as a professional worker"); Misreading the Actual Results of a Sexual

Harassment Study, Wash. Times, June 17, 1992, at B2 (study of sexual harassment at
military academies classified as harassment "remarks that women don't belong there"
and "remarks that standards have been lowered" to admit women); see also Complaint
at 4, Carr v. Barnabey's Hotel Corp., No. C756767 (Cal. Super. Ct. May 29, 1990)
(alleged harassment included supervisor telling employee who was seven to eight
months pregnant that "[tlhis is no place for a pregnant person," and telling other em-
ployees that plaintiff "has no business being here at this stage"; plaintiff won on the
harassment complaint, see Judgment at 1, id.).

Similarly, Harvard Law School professors David Kennedy and Elizabeth Bartholet
characterized as "sexual harassment" an (admittedly tasteless) antifeminist parody put
out by some Harvard Law Review members, ANONYMOUS, HARVARD LAW REVUE
13-19 (1992), and urged the school to take disciplinary action against the students be-
cause of it. Letter from Professor David Kennedy to the Harvard Law School Adminis-
trative Board, Apr. 19, 1992, at 2; Letter from Professor Elizabeth Bartholet to the
Faculty, Apr. 23, 1992, at 2 ("[tlhe Revue incident... involve[s] conduct that is argua-
bly illegal under federal and state civil rights laws governing sex discrimination and
sexual harassment .... The cases in which the courts are now struggling with the
question of what kinds of 'hostile work environment' conditions constitute illegal sexual
harassment are cases in which courts deal with the very issues presented by the Revue
incident ....").

The parody mocked, quite cruelly, a feminist article by Professor Mary Joe Frug
(who had been murdered a year before), and arguably mocked feminist writing in gen-
eral. Professor Kennedy's letter complained not only that the parody was in poor taste,
but also that

(t]reating women's murder as humorous, their work as insignificant, their
fears as trivial, their ideas as unworthy, their purpose as sexual, their
presence as degrading or threatening, their bodies as objects, [or] violence
against them as funny, constitutes a hostile working and academic envi-
ronment for women.

Letter from Professor David Kennedy, at 2. The parody was intended at least in part as
a political statement, and Professor Kennedy's letter makes clear that much of its offen-
siveness lay precisely in its perceived ideological content (seen by Professor Kennedy as
misogynistic and antifeminist). Cf Hustler Magazine v. Falwell, 485 U.S. 46 (1988)
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would find it in "David Duke for Governor" buttons, 5" or a reason-
able Jew would find it in statements that anyone who is not a Chris-
tian is under the influence of the devil.56

(overturning an intentional infliction of emotional distress claim based on a similarly
mean-spirited and cruel parody).

Finally, a clearly political-albeit vulgar--statement by some navy officers was re-

cently described as "sexual harassment" and led to several people being relieved of their

commands. The officers, angered by Representative Pat Schroeder's role in the investi-

gation of an earlier navy sexual harassment scandal, displayed a banner at an on-base

officers' party that said "Hickory dickory dock, Pat Schoreder can suck my cock." See

Pine, Fiscal Expert Named Acting Navy Secretary, L.A. Times, July 8, 1992, at A4;

Aldinger, Officers Suspended in New Navy Sex Incident, Reuters, July 2, 1992, available

in LEXIS, Nexis Library, Reuter file; Abrahamson, Two Navy Officers Reassigned in

Investigation of Sign at Party, L.A. Times, July 2, 1992, at B8; telephone conversation

with Alan Abrahmson, author of the L.A. Times article (July 20, 1992) (quoting a navy

source for the extact text of the banner).

The armed services do have great latitude in restricting servicemen's speech, see

Parker v. Levy, 417 U.S. 733, 758 (1974), but the characterization of the banner as
"sexual harassment" implies that it can be punishable even in civilian contexts. Indeed,

if pornographic pictures can create a hostile work environment, see Robinson v. Jack-

sonville, Inc., 760 F. Supp. 1486 (M.D. Fla. 1991), then it is quite plausible that a

sexually explicit banner that demeans a prominent feminist politician for her role in

protecting working women against harassment would also create a hostile work

environment.

55. Cf High School Bans Ethnic Clothing, UPI, Mar. 16, 1992, available in

LEXIS, Nexis Library, UPST91 File (high school banned David Duke and Malcolm X

T-shirts because students were getting so offended that fights would start; Martin Lu-

ther King, Jr. T-shirts were not banned because he was "not as controversial as Mal-
colm X").

See also Savage, Forbidden Words on Campus, L.A. Times, Feb. 12, 1991, § 1, at 1
(University of Lowell in Massachusetts charged editors of student newspaper with "cre-

ating a 'hostile environment' on campus" and other "civil rights" abuses for running a

cartoon that showed an animal rights activist with the caption "some of my best friends

are laboratory rats," and a big-bellied death-penalty advocate with the caption "none of

his best friends are young, black males." "Although the drawing seems on its face to

support claims that [young black males] were disproportionately victimized by the

death penalty, [complaining] students accused the paper of 'racial insensitivity' for hav-

ing 'very boldly compared young, black males to laboratory animals, in particular,

rats.'" Charges against the students-which could have led to substantial penalties-

were eventually dropped under threat of a First Amendment lawsuit.).

56. Recent scholarship on hate speech points out that bigoted statements that de-

mean a group are indeed extremely offensive, even if they are reasoned political state-

ments, and not just bigoted epithets. See, e.g., Matsuda, Public Response to Racist

Speech: Considering the Victim's Story, 87 MICH. L. REV. 2320, 2335-41, 2357,

2365-67 (1989); see also Lawrence, supra note 4, at 462, 463 n.119, 464 n.120, 481

n.169.

Similarly, some campus hate speech codes have been based on the theory that even

speech on political, social, or scientific issues is offensive enough that it may be banned.

See, e.g., Doe v. University of Mich., 721 F. Supp. 852, 865 (E.D. Mich. 1989) (remarks

that homosexuality is a disease and can be cured led to administrative proceedings

against the speaker); id. at 866 n. 14 (Jewish student complained, under the campus

speech code, about a classmate's suggestion that Jews cynically used the Holocaust to
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In fact, several recent cases indicate that core protected speech
can indeed constitute harassment. For instance, in Sapp's Realty,
Inc.,57 the plaintiff worked in the same office as an extremely reli-
gious Seventh Day Adventist, who constantly talked about religion
with everyone in the office. Some of his statements were directed at
plaintiff, but others were discussions with other employees that
plaintiff could not help but overhear.58 There was no evidence that
he addressed any personal epithets at plaintiffs, though he did
"[make] negative comments to [plaintiff] about her Lutheran faith"
and "criticized ... [plaintiff's] personal life style." 59 The agency
found that plaintiff was religiously harassed because the "continual
stream of comment and discussion about religion" was "intolera-
ble" to her, and drove her to quit.60 One of the reasons that the
agency gave for the plaintiff's reaction was "what [plaintiff] charac-
terize[d] as Seventh Day Adventism's 'pessimistic doomsday' out-
look," which "depressed [plaintiff] a great deal."'61

Similarly, in Brown Transport Corp. v. Commonwealth,62 a
Pennsylvania court found that an employer's putting Bible verses
on paychecks and religious articles in the company newsletter was
religious harassment, because it sent Jewish employees an implicit
message63 that non-Christian employees would not be treated
equally by the company. The court did not even discuss any First
Amendment implications of this holding. And, in Meltebeke,64 the
Oregon Labor Commissioner found religious harassment in an em-

justify Israel's policies towards Palestinians); see also id. at 858 (campus speech code
said that "[y]ou are a harasser when ... [y]ou tell jokes about gay men and lesbians").

Cf Witham, Catholics Invoke Hate Law, Wash. Times, Jan. 25, 1992, at Al (Cath-
olic group filed criminal complaint, under a statute that bans discriminatory harassment
or intimidation, against homosexual militant group that disrupted Cardinal O'Connor's
speech by picketing and chanting).

57. Ore. Comm'r of Bureau of Labor and Indus., Case No. 11-83 (Jan. 31, 1985).
Oregon state harassment law follows Title VII principles. Id. at 78-79.

58. See, e.g., id. at 66.
59. Id. at 67-68.
60. Id. at 47-48, 71.
61. Id. at 48. See also Complaint at 9-11, 16, Peck v. Sony Music Corp., No. 91-

8465 (S.D.N.Y. Dec. 17, 1991) (alleged harassment consisted of supervisor's telling
plaintiff "that she was a 'sinner'; that she 'had to repent or she would go to hell'; ... and
that 'God had appeared' to [the alleged harasser]"; singing religious songs; "affix[ing]
papers to the walls outside plaintiff's workspace, directed at plaintiff, proclaiming 'God
Said All Must Repent' and 'God Said That . . .'"; and praying over plaintiff's work
table "in a supposed attempt to 'drive the devil out' ").

62. 133 Pa. Commw. 545, 558, 578 A.2d 555, 562 (1990).
63. There was no allegation that this message was actually intended by the

employer.
64. Ore. Comm'r of Bureau of Labor and Indus., Case No. 29-90 (Feb. 4, 1991).
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ployer's telling an employee the manager's religious judgments
about the morality of the employee's personal habits.

Core political speech can arise in racial, sexual, and national
origin harassment cases as well. In Fair v. Guiding Eyes for the
Blind, Inc. ,6S for instance, the plaintiff alleged that her supervisor
sexually harassed her by "repeatedly [speaking] to her about his al-
leged homosexuality and tr[ying] to draw her into conversation on
the topic of sexual preference." '66 This alleged harassment included
challenges to plaintiff's support for the Pope because of his views on
abortion and homosexuality, and statements that plaintiff should
not drink Minute Maid orange juice because of the antihomosexual
remarks made by Anita Bryant, a former orange juice spokeswo-
man. 67 The Fair court ultimately held that the employer was not
liable, but not because the speech was political; the court specifically
refused to find that, as a matter of law, such speech could not create
a hostile work environment. 68 Rather, the court found that the
speech could not be sexual harassment because it was no more of-
fensive to women than it would be to men. In fact, the court said,
the speech might actually be more offensive to men than to women,
and implied that the case might have come out differently if the
plaintiff had been male.69 Nowhere did the court even hint that
speech about the Pope's views on abortion and homosexuality was
unpunishable as a matter of law.

Another case, Tunis v. Corning Glass Works,70 involved speech
that, although not political, was also not the sort of personal abuse
or sexual innuendo that most harassment cases are about: plaintiff's
lawsuit rested largely on her coworkers' use of gender-based job ti-
tles, such as "foreman" or "draftsman."' 7' Though the court ulti-
mately held for the employer, it did so only because the employer

65. 742 F. Supp. 151 (S.D.N.Y. 1990).
66. Id. at 153 (footnote omitted).
67. Id.
68. See id. at 155-56 ("Although we harbor grave doubts about the plaintiff's abil-

ity to persuade a jury that [the supervisor]'s conduct amounted to sexual harassment,
we recognize that issues of fact and credibility pervade this conclusion. Consequently,

for the purposes of the plaintiff's prima facie showing, we will assume that the plaintiff
has demonstrated unwelcome harassment." A jury was appropriate because plaintiff

brought suit both under Title VII, which at the time did not provide for a jury trial, and
under New York's antidiscrimination law, which did.).

69. Id. at 156 & n.4 ("Comments of a homosexual nature directed at a man, on the

other hand, might be considered to be based on sex.").
70. 747 F. Supp. 951 (S.D.N.Y. 1990), aff'd without opinion, 930 F.2d 910 (2d Cir.

1991).
71. Id. at 955. Plaintiff also complained about some pornography posted by other

employees, and about employees' hostility to her caused by her initial complaint. The
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took prompt action to remedy the "harassment. '72 The judge
strongly implied that an employer that continued to let its employ-
ees use gender-based terminology could well be liable.73

Similarly, EEOC v. Hyster Co., although it did not involve core
political speech, also helps show the potential reach of harassment
law. The EEOC charged Hyster with creating an "intolerable
working situation" for a Japanese-American employee, in part by
creating an ad campaign that used images of samurai, kabuki, and
sumo wrestling to refer to their Japanese competition; 74 the em-
ployee found these ads to be "racially demeaning and offensive."' 75
While the ads were arguably "commercial speech," which is less
protected by the First Amendment than other forms of speech, 76

this reasoning could easily be applied to a company's political ad-
vertisements, too. 77 The case eventually settled "for undisclosed
monetary terms and other commitments. '7 8

Of course, these cases do not prove that harassment law is un-
constitutional, or even unconstitutional as applied to core political

court, however, clearly viewed the use of gender-based job titles as a major part of
plaintiff's claims.

72. Id. at 959.
73. Id. (describing the use of gender-based job titles as a discriminatory practice,

because such titles were "a not so subtle indication that such jobs were not open to
women").

74. EEOC Letter of Determination at 1-4, EEOC v. Hyster Co., No. 88-930-DA
(D. Or. filed Aug. 15, 1988). The EEOC also alleged that Hyster referred to the compe-
tition using terms such as "Jap" and "slant-eyed" (though there were no allegations
that the slurs were used to refer to the complaining employee), but nothing in the
EEOC charge indicates that a hostile work environment could not be found on the basis
of ads alone. The EEOC charge and the employee's complaint, Civil Rights Division
Complaint at 1-2, Hyster; Complaint at 3, Hyster, dealt with the ads as much as they
did with the slurs, and it is not hard to imagine ads that are so offensive that they would
by themselves make the worker feel unwelcome in the workplace, thus creating a hostile
work environment.

75. Civil Rights Division Complaint at 1, Hyster.
76. See Bolger v. Youngs Drug Prods., 463 U.S. 60, 64-65 (1983). But see id. at

71-72 (even under the less strict "commercial speech" analysis, the offensiveness of
commercial speech is generally not an acceptable reason for restricting it); Carey v.
Population Servs. Int'l, 431 U.S. 678, 701 (1977) (same); see also RAV. v. City of St.
Paul, 1992 U.S. LEXIS 3863, 420 (June 22, 1992) (dictum) (commercial speech may not
be restricted because of the viewpoint it expresses: such as hostility to a particular sex).

77. Corporations frequently put out promotional materials that do not directly ad-
vertise their products, and are thus fully protected noncommercial speech. See, e.g.,
Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530 (1980) (bill inserts dis-
cussing benefits of nuclear power); Rauch, Anti-Deficit Ads Paying Offfor Grace & Co.,
NAT'L J., Jan. 5, 1985, at 3 (describing Grace & Co.'s TV ads that criticized the federal
government's deficit spending, and Mobil Oil's "Observations" ads that discussed vari-
ous political issues).

78. Hyster, EEOC Settle Lawsuit, supra note 12.
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speech. It may well be acceptable to impose some restrictions even
on core political speech when the speech takes place in the work-
place. 79 But these cases do show that harassment law's reach ex-
tends far beyond slurs and requests for sexual favors.

B. The Reasons for Suppressing at Least Some Harassing
Speech-a Few Examples

Though this Comment ultimately calls for applying First
Amendment protection to at least some sorts of harassing speech,
much harassing speech deserves to be banned. Many harassment
cases involve truly harrowing abuse, abuse that can shut women
and minorities out of the workplace almost as surely as would ex-
plicit discrimination in hiring. To call for a "toughening of the [vic-
tims'] mental hide" as a remedy for this, as one recent commentator
has done,80 reflects a misunderstanding of human nature-few peo-
ple's hides are tough enough to withstand the behavior documented
by many of the cases. Furthermore, the speech in many of these
cases has no conceivable benefit, except perhaps the sadistic plea-

sure that it gives to the speaker. Part III(C) will discuss in more
detail how such speech may be regulated without offending First
Amendment principles. But before that, it is worth mentioning a
few of the most egregious cases.

In Hall v. Gus Construction Co., the three plaintiffs were wo-
men who were the only traffic controllers (or "flag persons") at a
road construction site.

Immediately after the women started work, male members of the
construction crew began to inflict verbal sexual abuse on the wo-
men. The men incessantly referred to the women as "fucking
flag girls." The men nicknamed Ms. Ticknor "Herpes" after she
developed a skin reaction due to a sun allergy. On one occasion,
Ms. Baxter returned to her car and found the name "Cavern
Cunt" written in the dust on the driver's side, and "Blond Bitch"
written on the passenger side where Ms. Hall sat. Male crew
members repeatedly asked Ms. Hall if she "wanted to fuck" and
requested that Ms. Hall and Ms. Baxter engage in oral sex with
them.81

79. See infra Part Ill(C), which concludes that directed workplace speech, even
directed core political speech, may be restricted.

80. Browne, supra note 4, at 543-44 (quoting Magruder, Mental and Emotional
Disturbance in the Law of Torts, 49 HARV. L. REV. 1033, 1035 (1936)).

81. Hall v. Gus Constr. Co., 842 F.2d 1010, 1012 (8th Cir. 1988). The male em-
ployees also fondled the women's thighs and breasts; exposed themselves to the women;
flashed obscene pictures at them; urinated in one woman's water bottle and into the gas
tank of another woman's car; used surveying equipment to observe the women relieving
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All three women quit their jobs after five months.8 2

In EEOC v. Hacienda Hotel, several hotel maids were continu-
ally harassed by three supervisors (two men, William Nusbaum and
Frank Godoy, and one woman, Alicia Castro):

During the course of [one plaintiff's] pregnancy, [two of the su-
pervisors] made numerous crude and disparaging remarks re-
garding her pregnancy. Nusbaum, for example, told [plaintiff]
that "that's what you get for sleeping without your underwear";
he also asked why she was pregnant by another man and made
comments about her "ass." Nusbaum often subjected her to sex-
ually offensive remarks in the presence of Alicia Castro, who
merely laughed. Alicia Castro herself told [one plaintiff] that she
did not like "stupid women who have kids," and on many occa-
sions called her a "dog" or a "whore" or a "slut."

After [another plaintiff] became pregnant.. ., she was regu-
larly subjected to sexually offensive remarks from Alicia Castro
and Nusbaum. Castro often called her a "dog" or a "whore,"
and Nusbaum told her that women "get pregnant because they
like to suck men's dicks."...

Nusbaum made sexual advances and offensive sexual
comments to [a third plaintiff]. Nusbaum regularly offered, for
example, to give her money from his paycheck and an apartment
to live in if she would "give him [her] body."..... On one occa-
sion, [he said]: "You have such a fine ass. It's a nice ass to stick a
nice dick into. How many dicks have you eaten?" 83

In Moffett v. Gene B. Glick Co., when plaintiff started dating a
black man, she began to be harassed by two coworkers, Hall and
Mickilini:

Upon learning that [plaintiff was going out with a black
man], Mickilini became upset and said, "Hey, if you go out with
that goddamn nigger, I'm going to kick your ass .... .

Racially and sexually oriented comments at the [workplace]
became commonplace .... Mickilini and Hall referred to [plain-
tiff] as a "nigger lover," "stupid cunt," "whore," and "dirty
bitch" on a regular, daily basis. They warned her that one day
she was going to wake up and be black, and that no good white
man would ever want her after he knew that she had slept with a
black man.

themselves; and, when carbon monoxide fumes leaked into the truck in which the wo-
men were working, ignored the women's complaints. Id.

82. Id.
83. EEOC v. Hacienda Hotel, 881 F.2d 1504, 1507-08 (9th Cir. 1989).
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[After plaintiff had temporarily broken up with the man and
then gotten back together with him,] Mickilini replied, "Jesus
Christ, you never learn. What does that fucking nigger have that
you can't get away from him?" He warned [plaintiff]: "I'm tell-
ing you right now if you don't get rid of that nigger, none of the
staff is even going to speak to you."8 4

As a result of this, plaintiff began to suffer from loss of appetite,
sleeping problems, and a stress-related palsy condition; she hated
going to work, and felt that she was having a nervous breakdown. 5

These shocking examples show the need for preventing at least
the most egregious sorts of harassment. When women and minority
employees suffer such intolerable abuse, the abuse both interferes
with their ability to make a living, and creates barriers for them that
others in the workplace do not have to overcome.

C. How Harassment Law Suppresses Speech

1. The Incentive for Employers to Suppress Employee Speech

Harassment law suppresses speech not by directly penalizing
employees who say offensive things,86 but by threatening employers
with liability if they do not punish such employees themselves. This
indirect speech restriction is every bit as potent as a direct one.
Companies, fearing liability, implement policies prohibiting a par-
ticular kind of speech and providing for disciplinary measures. Em-
ployees, fearing discipline, avoid expressing the proscribed speech.
The employees are as deterred by this as they would be by the
threat of a lawsuit aimed directly at them. And this suppression of
harassing employee speech by employers was precisely the aim of
the EEOC and of many of the courts that developed harassment
law.8

7

84. Moffett v. Gene B. Glick Co., 621 F. Supp. 244, 253-55 (N.D. Ind. 1985).
85. Id. at 255, 259.
86. See, e.g., Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1541

(M.D. Fla. 1991) (injunction entered against employer and a few of the employer's top

managers); Snell v. Suffolk County, 611 F. Supp. 521, 531-32 (E.D.N.Y. 1985) (injunc-

tion entered against the warden of a correctional facility).
Of course, when the allegedly harassing speech is the employer's own speech, such

as the Bible verses on the paychecks in Brown Transp. Corp. v. Commonwealth, 133

Pa. Commw. 545, 578 A.2d 555 (1990), harassment law does operate directly on the
employer.

87. See, e.g., Ellison v. Brady, 924 F.2d 872, 880 (9th Cir. 1991) (" 'Prevention is

the best tool for the elimination of sexual harassment.' " (quoting 29 C.F.R.
§ 1604.11(0 (1991)).

1809
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Many of the recently adopted employer antiharassment poli-
cies bear the marks of the employer's concern about liability.88 The
policies are often worded to admonish managers about possible
legal consequences, and often quote the harassment law standards
almost verbatim, which strongly implies that the companies were
influenced at least in part by fear of liability. 9 Employers which
have already been sued for harassment are especially likely to insti-
tute broad antiharassment policies in order to avoid future
lawsuits. 90

The incentive for employers to suppress speech is particularly
great because the employer is liable for its employees' offensive
speech-with the passage of the Civil Rights Act, possibly also lia-
ble for emotional distress damages and punitive damages 9'-but de-
rives no benefit from it. In this respect, harassment law differs
from, say, libel law, in which liability is imposed on the speaker
itself (the newspaper). The newspaper may be chilled by the possi-
bility of a libel judgment if a story about a private figure turns out to

88. See, e.g., NATIONAL ASSOCIATION OF MANUFACTURERS, SEXUAL HARASS-
MENT: HOW TO DEVELOP AND IMPLEMENT EFFECTIVE POLICIES (1987). This pam-
phlet, aimed at businesses, emphasizes the danger of legal liability and encourages
employers to implement antiharassment policies. See, e.g., id. at iii-iv, 5, 11, 16-18.
The pamphlet gives examples of some major companies' harassment policies, and al-
most all of them show signs of influence by a fear of liability. See, e.g., id. at 19-20, 24,
34-35, 45-46.

See also Machlowitz & Machlowitz, Preventing Sexual Harassment, A.B.A. J.,
Oct. 1, 1987, at 78, 78-80 (urging employers to adopt antiharassment policies as a
means of avoiding liability); Heiman, Facing up to Sexual Harassment in Hollywood,
L.A. Times, Feb. 15, 1992, at F4 (lawyer advising industry group suggests that "[i]n
order to minimize the possibility of harassment charges" companies should create
"rules prohibiting certain behavior, including jokes or remarks of a sexual nature").

89. Of course, many employers may discipline employees for their offensive work-
place speech even without the pressure of harassment law; preventing abusive work-
place speech is good business. See, e.g., Ellison, 924 F.2d at 880 n.15 (citing costs of
sexual harassment to federal government in sick leave, employee replacement, and lost
productivity); Strauss, supra note 4, at 16 ("[a]ll evidence indicates that sexist speech
diminishes effective workplace performance" by driving valuable employees from work
and decreasing their productivity). But it seems clear that many of the antiharassment
policies were instituted at least in part because of a fear of harassment law liability.

90. One employer, for instance, after being sued for racial harassment and discrimi-
nation entered into a consent decree which stated that "[r]acial slurs about American
Indians will not [be] tolerated under any circumstances, and any employee ... engaging
in such conduct will face immediate disciplinary action." Consent Decree, Wakonabo
v. Bergquist Co., Civ. No. 5-91-158 (D. Minn. Apr. 20, 1992). The alleged harassment
in the original case consisted of a supervisor's talking about "[t]hese stupid, fucking
Indians" and "[flucking big-headed Indians." Charge of Discrimination, id.

91. See supra note 36 and accompanying text.
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be false,92 but the newspaper's interest in reporting the story coun-
teracts the chilling effect to some extent. 93 There is no similar force
working against the chilling effect of harassment law.94 A prudent
employer who is faced with even a small possibility of liability
would quite likely demand that its employees avoid even arguably
harassing speech.

Of course, some employers may ignore the threat of liability
and fail to regulate their employees' speech: most of the harassment
cases involve employers like this. But many employers, especially
the sensible ones who know the law and care about avoiding liabil-
ity, will indeed regulate employee speech.95 Although harassment
law may not suppress all harassing speech by employees, it will cer-
tainly suppress some.

2. How Harassment Law Suppresses Speech That Is Not
Sufficiently Severe and Pervasive to Create a Hostile Work
Environment

Though harassment law imposes liability only when speech is
sufficiently severe and pervasive to create a hostile work environ-
ment, it also indirectly suppresses speech that is not so severe and
pervasive. Courts frequently assert that harassment law does not
impose liability for isolated slurs, propositions, and the like,96 but,
despite this, harassment law can suppress even such isolated or in-
frequent instances of offensive speech.

92. See generally Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); New York
Times Co. v. Sullivan, 376 U.S. 254 (1964).

93. See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985).
Similarly, the Court has justified the lower protection given to commercial speech by
pointing to the commercial speaker's strong incentive to speak. See Virginia State Bd.
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).

94. See Browne, supra note 4, at 505. Some employers might be reluctant to sup-
press employee speech for fear of hurting morale, but it seems unlikely that telling em-
ployees to take down certain posters or to stop saying certain things will appreciably
hurt morale (especially if the employer makes it clear that it is only attempting to avoid
legal liability-"it's just those idiots in Washington who are making me do this,
buddy"). In any case, in many employers' eyes this injury to morale would be very
small compared to the possible liability that would arise if the speech were not
restricted.

95. See, e.g., Ellison v. Brady, 924 F.2d 872, 874 (9th Cir. 1991) (in response to
plaintiff's harassment complaint, employer moved the harasser to a different location,
but later, in response to a union grievance, allowed him to return to the same office as
the plaintiff); Vaughn v. Ag Processing, Inc., 459 N.W.2d 627, 634-35 (Iowa 1990)
(reversing trial court's finding of liability because the employer tried to stop the
harassment).

96. See supra text accompanying note 34.
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This is because employers-the frontline enforcers of harass-
ment law's speech restrictions--cannot restrict speech that creates a
hostile work environment without suppressing other speech as well.
To begin with, the "sufficiently severe and pervasive so as to create
a hostile work environment" standard is extremely vague. Perhaps
this must be so; it may be impossible to specify exactly how much of
each kind of offensive speech is necessary to lead to liability. But,
like all vague standards, the harassment law standard has a substan-
tial "chilling effect": 97 to be safe, an employer must suppress speech
that might qualify as severe and pervasive enough to constitute har-
assment, even though, if litigated, the speech might not meet the
legal standard. And this chilling effect is compounded by the fact,
discussed above, that employers derive no benefit from their em-
ployees' offensive speech, but must bear liability for it; this gives
employers a great incentive to suppress even borderline speech.

Furthermore, the only practical way for an employer to avoid
liability based on the sum of all offensive statements is by instituting
a policy that will bar each individual statement. An employer can-
not say to each employee: "It is all right for you to make offensive
statements, but only so long as the total effect of all your statements
and the other employees' statements does not create a hostile envi-
ronment." The employer can either bar all such statements, or tol-
erate them all and risk possible liability. And, once a policy of
banning all offensive speech of a particular kind is established, the
only way to ensure that employees comply with it is by enforcing it
in each instance of such offensive speech. 98

97. The Supreme Court has frequently recognized, in other First Amendment con-

texts, the chilling effect of vague laws. See, e.g., Baggett v. Bullitt, 377 U.S. 360, 372
(1964) (striking down a state loyalty oath because its "uncertain meaning[]" required

the oath-takers "to 'steer far wider of the unlawful zone' than if the boundaries of the
forbidden areas were clearly marked. Those ... sensitive to the perils posed by...
indefinite language, avoid the risk ... only by restricting their conduct to that which is

unquestionably safe." (citation omitted)). The employer's case is much like the oath-
takers' in Baggett: employers sensitive to the uncertainty of "severe and pervasive" will
avoid the risk by restricting employees' speech even in borderline cases. See also
Grayned v. City of Rockford, 408 U.S. 104, 109 (1972) ("[W]here a vague statute
abut[s] upon sensitive areas of basic First Amendment freedoms, it operates to inhibit
the exercise of [those] freedoms." (footnotes and internal quotes omitted)).

This is not intended to argue that harassment law is void for vagueness-as the text

discusses, the vagueness may be necessary, and thus perhaps more acceptable;
"[c]ondemned to the use of words, we can never expect mathematical certainty from

our language," Grayned, 408 U.S. at 1 10-but only to show that the vagueness of the
standard does create a chilling effect.

98. See, e.g., Consent Decree, Wakonabo v. Bergquist Co., Civ. No. 5-91-158 (D.
Minn. Apr. 20, 1992) (as part of consent decree, employer adopts policy that "[r]acial

slurs about American Indians will not [be] tolerated under any circumstances, and any

[Vol. 39:17911812
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It is hard to tell exactly how these effects play out in practice,
because employers' oversuppression of speech generally does not
end up in court. But if one puts oneself in the shoes of a typical
employer, or a typical employer's lawyer, one can make some rea-
sonable conjectures. Say, for instance, that a female employee
comes to her manager and says that she is bothered by the swimsuit
calendars-or even calendars with reproductions of classical
nudes99-that many of her coworkers have in the workplace, and
threatens to sue. The company's lawyer cannot predict whether a
factfinder would find that the calendars create a hostile environ-
ment; the calendars are not what most would normally call "por-
nography," but at least some might consider them to be demeaning
to women. But even if the risk of liability for the company is small,
the benefit it derives from the calendars is nonexistent. A prudent
manager would therefore demand that its employees take down the
calendars, even though it may be likely that the calendars do not
create a hostile environment. Furthermore, though it may be al-
most certain that one or two such calendars will not create a hostile
environment, the employer cannot just let one or two employees
keep their calendars. The only way for it to ensure compliance with
its new policy is to demand that all such calendars be taken down.

A similar scenario would arise even if the speech that an em-
ployee complains of was core protected speech, such as anti-Equal
Rights Amendment posters on people's doors, discussions in the
lunchroom of how God wants women to stay at home, or overheard
conversations about how American Jews are disloyal to America
and care only about Israel. Even if the employer suspects that the
speech is not severe or pervasive enough to create a hostile environ-
ment, it can never be sure of this; the only thing of which it can be
sure is that it derives no benefit from the speech, but might be held
liable for it. And the only way it can enforce a prohibition on this
sort of speech is by punishing people for each individual instance of

employee .. . engaging in such conduct will face immediate disciplinary action");
Holmes, How Bank of America Implements Its Policy on Sexual Harassment, in NA-
TIONAL ASSOCIATION OF MANUFACTURERS, supra note 88, at 34 (Bank of America
defines its sexual harassment policy to include any "derogatory comments, jokes, or
slurs," and "derogatory posters, cartoons or drawings"; the policy states that "[w]here
evidence of harassment is found, immediate disciplinary action up to and including ter-
mination should be taken."); see also Tunis v. Coming Glass Works, 747 F. Supp. 951,
954 (S.D.N.Y. 1990), aff'd without opinion, 930 F.2d 910 (2d Cir. 1991) (company's
antipornography policy led to the removal of a single pornographic postcard on the
inside cover of an employee's tool box).

99. See infra note 306 and accompanying text (discussing how even "legitimate"
art is viewed by some as harassing).
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such speech, even if the instance may not, by itself, be sufficient to
create a hostile work environment.

3. Court-Imposed Remedies That Prohibit Speech That Does
Not Create a Hostile Work Environment

Harassment law also suppresses isolated instances of offensive
speech through the remedies that courts impose once a hostile work
environment has been found. For instance, in Robinson v. Jackson-

ville Shipyards, Inc. ,100 the court held that sexually explicit and de-
rogatory remarks addressed to defendant's female employees,
coupled with the pervasive sexually explicit materials posted
throughout the workplace, created a hostile work environment. 10

As a remedy, the court ordered defendant to implement a sexual
harassment policy that, among other things, prohibited:

[D]isplaying pictures, posters .... reading materials, or other
materials that are sexually suggestive, sexually demeaning, or
pornographic, or bringing into the JSI work environment or pos-
sessing any such material to read, display or view at work.

A picture will be presumed to be sexually suggestive if it
depicts a person of either sex who is not fully clothed or in
clothes that are not suited to or ordinarily accepted for the ac-
complishment of routine work in and around the shipyard and
who is posed for the obvious purpose of displaying or drawing
attention to private portions of his or her body.

[R]eading or otherwise publicizing in the work environment
materials that are in any way sexually revealing, sexually sugges-
tive, sexually demeaning or pornographic. 102

All violations of this policy were to result in a "written warning,
suspension or discharge upon the first proven offense," and "sus-
pension or discharge upon the second proven offense." 10 3

Note how the order transformed the standard of liability for
harassment. Before the lawsuit was decided, the employer was lia-
ble only for those actions of its employees that created a hostile
work environment. If, for instance, only one or two employees had
a few "sexually suggestive" or "sexually demeaning" materials in
the workplace, the employer might feel relatively safe from liability.
This would be equally true if an employee were to display some-
thing that was only marginally sexually suggestive, such as an allur-

100: 760 F. Supp. 1486 (M.D. Fla. 1991).
101. Id. at 1524.
102. Id. at 1542.
103. Id. at 1543.

[Vol. 39:17911814
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ing photograph of his wife, 104 or a reproduction of a Renaissance
nude. Such generally accepted sexually suggestive pictures would
not lead to liability, not because they fall within some categorical
harassment law exception, but because reasonable people would not
view them as contributing to a hostile environment.

Under the order, on the other hand, any display that falls
within the terms of the order must lead to discipline, even if the
display is an isolated incident which does not create a hostile work
environment, or if the display is innocent enough that it could never
even contribute to creating such an environment. Under this order,
the employer would quite literally have to (under pain of contempt
sanctions) discipline an employee who displays a Renaissance nudes
calendar. 105 The prohibition on possessing sexually suggestive read-
ing materials would even require the employer to punish someone
who brings a sexually suggestive novel to work to read on his lunch
break. 106

A similar situation arose in Snell v. Suffolk County,10 7 where
black and Hispanic correction officers sued the county sheriff's de-
partment for, among other things, harassment based on race and
national origin. The harassment originally consisted of racist epi-
thets, and of various jokes derogatory to blacks and Hispanics. 08

104. A recent popular trend has been for men to have so-called "boudoir photo-
graphs" of their wives or girlfriends, dressed in lingerie, and posed suggestively. See,
e.g., Ford, "Something Kind of Sexy": Women Choose Boudoir Poses as Gifts to Men, St.
Louis Bus. J., Jan. 28, 1991, § 1, at 4; Zorn, Photography That's Putting Sports Illus-
trated to Shame, Chicago Tribune, Feb. 13, 1990, Chicagoland section, at 1. While
most such photographs are by no means indecent, the women in them are quite cer-
tainly "posed for the obvious purpose of... drawing attention to private portions of...
[their] bodies."

105. Perhaps the employer would not actually be held in contempt for not disciplin-
ing an employee whose actions technically violate the court order's letter but not its
spirit; but the only way that the employer can determine this is by risking the contempt
sanction. Many employers would likely obey the court order strictly, rather than risk
contempt by giving some leeway to their employees.

106. This is not an unlikely scenario. The Robinson court's decision that pornogra-
phy in the workplace created an abusive environment was based largely on the notion
that pornography in the workplace leads to sexual stereotyping by male coworkers. 760
F. Supp. at 1502-05. A female employee who accepts this reasoning could well want to
complain about a coworker privately reading sexually explicit materials, even if she is
not herself exposed to their contents. And once the complaint is made and proven, the
company is bound by the court order to discipline the offender.

107. 611 F. Supp. 521 (E.D.N.Y. 1985).
108. Id. at 525-26. After some of the plaintiffs complained to management, the

harassment grew: one plaintiff's car was vandalized, he began receiving harassing phone
calls, and white officers refused to cooperate with him. Id.
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The court found that the harassment created a hostile work envi-
ronment, 1°9 and ordered, among other things, that:

[The warden] shall forbid the use by correction officers on any
County property and on all County business of. (1) epithets such
as "nigger," "polack, " "kike," "spic," "guinea," "honky," . . .;
(2) posting or distribution of derogatory bulletins, cartoons, and
other written materials; . . . and (4) any racial, ethnic, or reli-
gious slurs whether in the form of "jokes," "jests," or otherwise
.... He shall state that a violation of this policy will result in
prompt and severe discipline. 110

Thus, once this remedy was in place, an employee using any of the
epithets listed by the court; distributing any "derogatory ... written
material"; and making any racially, ethnically, or religiously derog-
atory joke would require the employer to "promptly and severely
discipline him." There would be no need to show that the jokes
were sufficiently offensive and pervasive to create a hostile work en-
vironment (and thus create a Title VII violation).

These orders are quite understandable. A hostile work envi-
ronment can be the sum of various speakers saying things that,
standing alone, would not create a hostile environment; the obvious
way to prevent this aggregate hostile environment from continuing
is to ban all individual offensive statements. But these orders do
show that harassment law can suppress individual incidents of of-
fensive speech, even when they do not actually create a hostile
environment.

4. Harassment Law's Restriction of Employee Speech as State
Action

An antiharassment policy that a private employer creates on its
own would raise no First Amendment difficulties." 1 But the fact
that an employer has a right to do something to its employees does
not mean that the government may force the employer to do it. An
employer may forbid its employees from burning flags on company
time and company property, or going about company business

109. Id. at 526.
110. Id. at 531-32.
111. Private employers may certainly regulate their employees' speech, because they

are not bound by the First Amendment. See supra note 7. Government employers are
to some extent restrained by the First Amendment, but they need not permit speech
that creates tension in the workplace and decreases productivity. See Rankin v. Mc-
Pherson, 483 U.S. 378, 388 (1987) (though public employee speech on matters of public
concern is generally protected, a government employer might be able to fire an em-
ployee if the employee's speech "impairs... harmony among co-workers" or "interferes
with the regular operation of the enterprise").

1816 [Vol. 39:1791
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wearing T-shirts that said "Fuck The Draft," but it seems clear that
the government cannot require employers to do so. 112 The govern-
ment cannot escape First Amendment scrutiny for its speech re-
striction by forcing someone else, on pain of liability, to implement
that restriction. 113

The Court has recognized, albeit not in the First Amendment
context, this distinction between what an employer can do to the
employee and what the government can force the employer to do.1 14

For instance, in Truax v. Raich 115 a state law required that at least
eighty percent of each employer's employees be citizens. 116 Raich,
a noncitizen who was discharged because of this law, sued, alleging
that the law was a denial of equal protection, 117 and the Court
agreed. Though Raich's employer could have fired Raich at any
time, the Court said, the state's attempt to force the employer to fire
him was unconstitutional; the state, by imposing the eighty percent
requirement on the employer, was acting directly upon the em-
ployee. 118 Similarly, in Peterson v. City of Greenville,119 a Green-
ville city ordinance required restaurants to be segregated, and

112. Even if one concludes that flagburning on the job, or antidraft advocacy on the
job, is protected by the First Amendment, but harassment is not, the state action issue is
the same.

113. Accord B. LINDEMANN & D. KADUE, supra note 4, at 594. Of course, if the
speech being suppressed by harassment law is the employer's own speech, see, e.g.,
Brown Transport Corp. v. Commonwealth, 133 Pa. Commw. 545, 578 A.2d 555 (1990)
(religious proselytizing by employer); Meltebeke, Ore. Comm'r of Bureau of Labor and
Indus., Case No. 29-90 (Feb. 4, 1991) (religious proselytizing by sole proprietor), this
issue does not even come up, because then the employer speech is suppressed directly by
harassment law itself.

But cf Comment, Of Supervision, Centerfolds, and Censorship: Sexual Harassment,
the First Amendment, and the Contours of Title VII, 46 U. MIAMI L. REV. 403, 42829
(1991). The commentator defends harassment law by arguing that employee workplace
speech is already "unprotected" under the First Amendment because there is no consti-
tutional bar to employers restricting employee speech. But such an analysis is mistaken.
The First Amendment protects against government-imposed restrictions on speech.
The mere fact that a private party may impose speech restrictions in a certain setting-
in the workplace, in private schools, or in private homes-does not mean that the gov-
ernment may also impose restrictions in those settings.

114. Most speech restrictions are imposed directly on speakers, so such cases rarely
arise in the First Amendment context.

115. 239 U.S. 33 (1915).
116. Actually, native-born citizens or qualified electors. Id. at 35.
117. Though the Court had previously allowed some sorts of discrimination by

states against aliens, see, e.g., Patsone v. Pennsylvania, 232 U.S. 138 (1914) (aliens may
be prohibited from taking wild game), Truax distinguished those cases as involving
state power over its residents' common property. 239 U.S. at 39-40.

118. 239 U.S. at 38 ("The fact that the employment is at the will of the parties...
does not make it one at the will of others.").

119. 373 U.S. 244 (1963).
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plaintiffs were arrested for trespass when they ignored a lunch
counter manager's demand that they leave. Though the Court
agreed that the manager could have kept his lunch counter segre-
gated, 120 it held that the city could not have required the manager
to do this: imposing the requirement that the manager eject blacks
was tantamount to the city's ejecting them directly. 121

Thus, in the recent case of Robinson v. Jacksonville Shipyards,
Inc., the district court was wrong in concluding that "[n]o first
amendment concern arises when the employer has no intention to
express itself"' 22 through its employees' harassing speech. The em-
ployer's First Amendment rights may not be at issue, but the em-
ployees' First Amendment rights definitely are. The fact that "the
company may direct an end to the posting of [pornographic] materi-
als without abridging its employees' free speech rights" 123 does not
mean that the court may order the company to direct this.

Even when the speech restrictions imposed by the employer are
not literally mandated by a court order (as was the case in Robinson
and Snell v. Suffolk County 124), but are implemented because of a
fear of future liability, the analysis remains the same. The Court
has frequently recognized that the government's imposition of civil
liability for speech is just as much state action as a direct speech
restriction would be.125 The government simply cannot avoid First
Amendment scrutiny by using the threat of legal liability to coerce a
private party into implementing the speech restriction on its
behalf. 126

120. Id. at 247. The case was decided before the Civil Rights Act of 1964, which
guaranteed equal treatment in places of public accommodation, was passed.

121. Id. at 248.
122. Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1534 (M.D. Fla.

1991).
123. Id. at 1534-35.
124. See supra Part I(C)(3).
125. See New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (liability for libel);

see also Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988) (liability for intentional
infliction of emotional distress).

126. One might argue that, unlike in these examples, harassment law does not pre-

scribe any specific speech restriction, but merely requires that employers do whatever is
necessary to avoid a hostile work environment. Thus, the argument would go, whatever
speech restriction employers impose would be their own responsibility.

But this argument cannot work. The tort of intentional infliction of emotional
distress, dealt with in Hustler Magazine v. Falwell, 485 U.S. 46 (1988), also imposed
liability not on any particular kind of speech, but on anything-speech or not-that
might cause emotional distress. But the Court held that the tort action was unconstitu-
tional (at least as to certain forms of speech), because speech could lead to liability, and
because the only practical way that a publisher could avoid liability was by censoring its
own speech. Similarly, though harassment law technically does not impose liability for

[Vol. 39:17911818
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II. WHY HARASSMENT LAW Is NOT DEFENSIBLE UNDER THE

EXISTING FIRST AMENDMENT EXCEPTIONS

Ultimately, this Comment concludes, the Court ought to create
a new First Amendment exception that would allow much of har-
assment law to stand. Such a proposal would not be necessary if, as
some courts and commentators have argued, harassment law al-
ready fits within one of the recognized First Amendment excep-
tions. If, for instance, harassment law were a valid time, place, or
manner restriction, or a legitimate attempt to protect a captive audi-
ence, or if speech in the workplace were generally unprotected, then
a new exception would not be necessary. But, as this Part will ar-
gue, none of these analyses hold water. 127

any particular statements, but only for the environment that these statements may cre-

ate, the only practical way for employers to avoid this environment is by censoring their

employees' speech.
127. This Comment will, for two reasons, not address some commentators' recent

contention that "hate speech" deserves less First Amendment protection than other

speech. See, e.g., Lawrence, supra note 4; Matsuda, supra note 56.
First, much of the speech that harassment law restricts-such as pornography,

sexist statements, and sexual epithets-is outside the scope of the proposals, which gen-

erally apply only to racist and antisemitic speech. See Lawrence, supra note 4, at 434;
Matsuda, supra note 56, at 2331. Even if this were not so, Professor Matsuda's defini-

tion of "hate speech"-speech that sends a message of inferiority, and is persecutorial,

hateful, and degrading, Matsuda, supra note 56, at 2357-would not include at least

some sexual propositions or sexual comments, see, e.g., Ellison v. Brady, 924 F.2d 872
(9th Cir. 1991). And, unless Cantwell v. Connecticut, 310 U.S. 296 (1940), and Kunz v.

New York, 340 U.S. 290 (1951), are to be overruled, religious proselytizing-even when

it stridently criticizes opposing religions-would have to be put outside the "hate
speech" definition.

Second, these proposals propose rather drastic modifications to existing law, modi-

fications that, being unabashedly viewpoint-based, seem unlikely to be accepted. See

R.A.V. v. City of St. Paul, 1992 U.S. LEXIS 3863 (June 22, 1992) (even fighting words

cannot be regulated based on the bigoted viewpoint they express); Matsuda, supra note

56, at 2348-56 (conceding that her proposal is at odds with existing First Amendment

jurisprudence); see also Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974) ("[u]nder

the First Amendment there is no such thing as a false idea... [h]owever pernicious [it]

may seem"); West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943)

("[i]f there is any fixed star in our constitutional constellation, it is that no official...

can prescribe what shall be orthodox in politics, nationalism, religion, or other matters

of opinion"); infra note 277 (citing cases which have reiterated the need for viewpoint

neutrality even while upholding content-based regulations). For able criticisms of Mat-

suda's and Lawrence's proposals, see Browne, supra note 4, at 534-38 (rebutting Mat-

suda's arguments); Gellman, Sticks and Stones Can Put You in Jail, but Can Words

Increase Your Sentence? Constitutional and Policy Dilemmas of Ethnic Intimidation

Laws, 39 UCLA L. REV. 333, 371-74 (1991) (same); Massey, supra note 19, at -;
Strossen, supra note 20 (rebutting Lawrence's arguments); Weinstein, supra note 19, at
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A. The "Workplace Speech Exception"

Some have argued that the First Amendment just does not ap-
ply with the same force in the workplace as it does elsewhere. One
commentator, for instance, thought it "obvious" that "speech that
is appropriately protected when it occurs within public discourse is
also appropriately regulated as racial or sexual harassment when it
occurs within the context of an employment relationship."'' 2 An-
other stated that "[w]hen racist and sexist speech is part of a trans-
actional setting, such as harassment in the workplace, it may be
regulated."' 129 Courts seem to have been influenced by this percep-
tion as well. 130

- (rebutting Matsuda's arguments); Wolfson, Free Speech Theory and Hateful Words,
60 U. CIN. L. REV. 1 (1991).

This Comment will also not discuss the argument that harassment law is valid
under Beauharnais v. Illinois, 343 U.S. 250 (1952), which did uphold a statute banning
publications which exposed a race or a religion "to contempt, derision or obloquy." Id.
at 251. Beauharnais is widely regarded as no longer being good law. American Book-
sellers Ass'n v. Hudnut, 771 F.2d 323, 331 n.3 (7th Cir. 1985), aff'd, 475 U.S. 1001
(1986); Collin v. Smith, 578 F.2d 1197, 1205 (7th Cir. 1978), cert. denied, 439 U.S. 916
(1978); J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW 1306 (4th ed.
1991).

Finally, this Comment will also not discuss the "fighting words" doctrine. This
First Amendment exception applies only to face-to-face insults that are likely to arouse
an immediate violent response, Gooding v. Wilson, 405 U.S. 518 (1972); most work-
place harassment does not fit this mold.

128. Post, The Perils of Conceptualism: A Response to Professor Fallon, 103 HARV.
L. REV. 1744, 1746 (1990). Professor Post's article did not primarily deal with work-
place harassment; workplace harassment was given only as an example of a "circum-
stance[ ] in which speech ought to be regulated according to principles quite distinct
from those that underlie public discourse." Id.; see also Post, Racist Speech, Democ-
racy, and the First Amendment, 32 WM. & MARY L. REV. 267, 289 (1990) [hereinafter
Post, Racist Speech], discussed infra in text accompanying note 150.

129. Smolla, Rethinking First Amendment Assumptions About Racist and Sexist
Speech, 47 WASH. & LEE L. REV. 171, 197 (1990).

130. E.g., Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1536 (M.D.
Fla. 1991); Snell v. Suffolk County, 611 F. Supp. 521, 528 (E.D.N.Y. 1985).

Note that the rules pertaining to government employee speech-which is protected
only if it addresses issues of public concern, Connick v. Myers, 461 U.S. 138 (1983)-
are completely inapplicable to private workplaces. The entire employee speech doctrine
is based on the theory that "the State has interests as an employer in regulating the
speech of its employees that differ significantly from those it possesses in connection
with regulation of the speech of the citizenry in general." Pickering v. Board of Educ.,
391 U.S. 563, 568 (1968). The government as employer can ban even political discus-
sions by its employees if they "disrupt[ ] the work of the office," or "discredit[ ] the
office" before the public, or "demonstrate[ ] a character trait that [makes the speakers]
unfit to perform [their] work," Rankin v. McPherson, 483 U.S. 378, 389 (1987), but
surely the government cannot ban such discussions in private workplaces. But see
Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1536 (M.D. Fla. 1991)
(arguing that "the [c]ourt may . . . require that a private employer curtail the free
expression in the workplace of some employees" because a government employer may
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Indeed, the Supreme Court has, in NLRB v. Gissel Packing
Co.,131 held that under some circumstances workplace speech may
be restricted somewhat more than other speech may be. But the
Court has always held that the First Amendment does apply to
workplace speech, and has never carved out any "workplace
speech" exception broad enough to justify harassment law. Courts
have regularly acknowledged and upheld employers' and employ-
ees' First Amendment rights in the workplace with no discussion of
"transactional settings" or "public discourse"; and, as this Part will
argue, neither the "transactional setting" nor "public discourse" ar-
guments actually bear up under examination. 132

1. Existing Workplace Speech Doctrine

The Supreme Court in Gissel recognized that both employees
and employers have First Amendment rights in the workplace, so
long as the communications "do not contain a 'threat of reprisal or
force or promise of benefit.' "133 "[A]n employer's free speech right
to communicate his views to his employees is firmly established and
cannot be infringed .... ,,134

Admittedly, the Court has been more willing to find a threat or
a promise in an ambiguous statement made by an employer or a
union than in other situations. Workplace communications by the
employer, the Gissel Court said, must be viewed in light of "the
economic dependence of the employees on their employers, and the
necessary tendency of the former.., to pick up intended implica-

similarly restrict its employees). For the reasons given above, the Robinson court was
simply wrong on this. Accord Browne, supra note 4, at 510 n.180.

131. 395 U.S. 575 (1969).
132. The "workplace speech exception" argument that this Part addresses is not the

same as the argument that speech in the workplace may be restricted to protect a cap-
tive audience (an argument discussed below in Part II(D)). Nor is it the same as the
argument that workplace harassment can be restricted because of the strength of the
state interest in ensuring equal access to the workplace (an argument discussed below in

Part III). Rather, this Part deals only with the argument that speech in the workplace
is subject to additional regulation simply because it is in the workplace.

133. Gissel, 395 U.S. at 618 (quoting 29 U.S.C. § 158(c)) (employer speech); see

NLRB v. Local Union No. 3, 828 F.2d 936 (2d Cir. 1987) (applying Gissel to union
speech); Hospital & Serv. Employees Union, Local 399 v. NLRB, 743 F.2d 1417, 1428

n.8 (9th Cir. 1984) (subjecting regulation of union speech to strict First Amendment
scrutiny).

134. Gissel, 395 U.S. at 617. Though the National Labor Relations Act has a spe-

cific proviso that guarantees both employer and employee free speech, 29 U.S.C.
§ 158(c) (1988), the free speech rights established by Gissel are based not on this pro-
viso, but on the First Amendment itself. "[Section] 8(c) ... merely implements the
First Amendment." Gissel, 395 U.S. at 617.
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tions of the latter that might be more readily dismissed by a more
disinterested ear." 135

But where no promise or threat is present, workplace speech,
both by employers and employees, is fully protected. Federal ap-
peals courts applying Gissel have regularly upheld free speech rights
in cases in which no threat or promise could be implied, such as
where a manager told his subordinates that they lost benefits by
voting for a union; 136 where a union put out leaflets to plant em-
ployees revealing, contrary to an administrative judge's protective
order, what happened at an administrative hearing; 137 where an em-
ployer asserted that unionization, by increasing costs, might lead to
the plant's closing in the future;13 where an employer encouraged
injured workers to go through a company's claims representative
instead of going to court; 139 and others.14° Harassment law cannot
fit within Gissel's threat-or-promise exception. Except for, possibly,
sexual propositions made by a supervisor to a subordinate, no other
forms of harassing speech could be viewed as threats or promises of
benefit.

Some commentators have argued-outside the labor speech
context-that hate speech is indeed threatening, or at least is per-
ceived as threatening by the victim. 141 But this is pushing the defi-
nition of threat much further than Gissel would allow.

135. Gissel, 395 U.S. at 617. In Gissel itself, the Court held that the employer
speech went too far. Id. at 618-20.

136. See Roper Corp. v. NLRB, 712 F.2d 306, 311 (7th Cir. 1983) (because state-
ments were true and were not threats, they were protected).

137. See In re Perry, 859 F.2d 1043 (1st Cir. 1988) (protective order struck down as
violation of union's First Amendment rights).

138. See NLRB v. Douglas Div., 570 F.2d 742, 747 (8th Cir. 1978) (unlike the situa-
tion in Gissel, the company's statements were not intimidating or threatening, but "ex-
pressed hard economic facts"; "[a]n employer's free speech right to communicate his
views to his employees is firmly established").

139. See Sheet Metal Workers Int'l Ass'n v. Burlington N.R.R. Co., 736 F.2d 1250,
1253 (8th Cir. 1984) ("The pamphlet and articles here fell squarely within the ambit of
free speech protections guaranteed by the First Amendment [citing Gissel].").

140. See, e.g., Dow Chem. Co. v. NLRB, 660 F.2d 637, 644-45 (5th Cir. Unit A
Nov. 1981) ("[t]he First Amendment would permit no less" than protecting an em-
ployer's right "to state its views, argument, or opinion, and to make truthful statements
of existing facts"; overturned an ALl's finding that the "promise of benefit" exception
applied, because there was no evidence of such a promise on the record); see also NLRB
v. Proler Int'l Corp., 635 F.2d 351, 355-56 (5th Cir. Unit A Jan. 1981); Florida Steel
Corp. v. NLRB, 587 F.2d 735, 750-53 (5th Cir. 1979); J.P. Stevens & Co. v. NLRB,
449 F.2d 595, 597 (4th Cir. 1971).

141. See, e.g., Matsuda, supra note 56, at 2336-37. Note that much workplace har-
assment cannot properly be described as "hate speech" within the terms of the commen-
tators' proposals. See supra note 127.

1822
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First, Gissel was based on the premise that employers' speech is
inherently more threatening to employees than the same statements
made in other contexts, and it is by no means clear that this is true
of the speech of nonsupervisory fellow employees. 142 Second, Gissel
did not allow courts to presume automatically that any employer
statements were threatening; it merely gave courts more license to
view such speech as threatening even though it would have been too
ambiguous to be seen as threatening in other contexts. Even if the
threat-or-promise exception could be made to apply to fellow-em-
ployee speech as well as to employer speech, it would not justify
suppression of speech in the absence of at least some evidence of
threat, ,43 any more than it would permit an absolute prohibition on
employer antiunion speech based on a general assertion that all
such speech is inherently threatening. Offensive as pornography
may be to some, it is hard to view it as inherently threatening, at
least until some evidence is shown in the particular case that the
employee was actually threatened (rather than just offended) by it.
Similarly, harassment that is largely the work of a single coworker,
who has little power over the victim,144 should rarely be threaten-
ing, though it could easily be very offensive. It may be true that
some of the victims of bigoted harassment-especially those who
are conscious of a long history of persecution-might perceive such
harassment as inherently threatening, but one can also say that
some employees might perceive any antiunion commentary by an
employer as threatening. Gissel's "threat" exception does not reach
far enough to cover either situation. 45

142. Perhaps hate speech by coworkers may be harder to avoid than speech in
nonworkplace contexts, which might make it more offensive, but this does not make it
more threatening.

143. See the cases cited supra in notes 136-140.
144. See Rabidue v. Osceola Ref. Co., 805 F.2d 611, 615 (6th Cir. 1986) (Harass-

ment claim based largely on speech by one "extremely vulgar and crude individual who
customarily made obscene comments about women generally, and, on occasion, di-
rected such obscenities to the plaintiff. Management was aware of [his] vulgarity, but
had been unsuccessful in curbing his offensive personality traits .... ").

145. But cf Comment, supra note 113, at 431-32 ("Sexually harassing speech in-
deed constitutes a threat of future action: the threat of an escalation of the speech to
conduct, or of simply more of the same speech. The threat--or the promise-is that
neither women nor minorities will enjoy the same workplace conditions of employment
as do white males."). But surely this is an overly broad reading of the word "threat." If
speech is a threat simply because it threatens more speech, then virtually all offensive
speech-bigoted or not-is threatening. And if speech is a threat because it might lead
to a change in workplace conditions of employment, then employer speech urging em-
ployees to vote against their union would be a "threat," too, a reading that Gissel and its
progeny clearly prohibit. See, e.g., Roper Corp. v. NLRB, 711 F.2d 306 (7th Cir. 1983)
(employer antiunion speech protected by Gissel).

1823
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2. The "Transactional Setting" and "Public Discourse"
Arguments

Even if one could put aside the holding of Gissel-that the
First Amendment applies in the workplace, albeit with somewhat
broader standards for when speech becomes a threat or a promise of
benefit-it is hard to see why speech in the workplace has less value
than exactly the same speech outside the workplace. 146

Professor Smolla argues that "racist and sexist speech.., such
as harassment in the workplace, ... may be regulated" because the
workplace is a "transactional setting."' 47 Indeed, much speech in
the workplace does consist of "transactional statements," such as
contracts concluded with customers or suppliers, and these transac-
tional statements are generally not seen as being protected by the
First Amendment. 48 But Professor Smolla does not explain why
the presence of such transactional speech in the workplace justifies
the suppression of non transactional workplace speech, which in-
cludes the great majority of harassing speech in the workplace. 149

Professor Post argues that speech in the workplace may be re-
stricted because it is not "public discourse"-not speech which "en-
compass[es] the communicative processes necessary for the
formation of public opinion, whether or not that opinion is directed
toward specific government personnel, decisions, or policies";1 50

even if the first amendment were to immunize from legal regula-
tion the circulation of certain racist ideas in newspapers, it would
not follow that the expression of those same ideas could not be
restrained by the government within the workplace, where an

146. See supra note 132.
147. Smolla, supra note 129, at 197.
148. Id. at 186-87 ("A statement of transaction does not state a fact [or] an opinion
.; rather, a statement of transaction is the use of language to propose or conclude

some form of transaction, [such as] 'I will rent to you this apartment if you will pay me
$300 per month.' . . . Because virtually all transactions are effectuated through lan-
guage, freedom of speech never has been thought to encompass all use of language.").

The regulation of "transactional speech" is a conceptually troublesome area of
First Amendment law. Courts have taken the regulability of such speech more or less
for granted, without showing how regulations of contractual offers, threats, or even
attempted extortion fit within the First Amendment doctrinal framework. See Schauer,
Categories and the First Amendment: A Play in Three Acts, 34 VAND. L. REV. 265,
270-72 (1981) (laws against some transactional speech, such as verbal gambling, proba-
bly cannot be justified under a "clear and present danger" or "compelling state interest"
rationale). But the Court has never found bigoted epithets, pornography, or bigoted
political discourse to be "transactional speech."

149. Sexual propositions might arguably be "transactional," but slurs, bigoted polit-
ical discourse, and pornography are not.

150. Post, Racist Speech, supra note 128, at 288.

1824 [Vol. 39:1791
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image of dialogue among autonomous self-governing citizens
would be patently out of place. 15 1

But even if speech that does not encompass "the communicative
processes necessary for the formation of public opinion" is less pro-
tected than speech that does, 152 why should it matter where the
speech takes place? Speech about whether women should stay at
home influences public opinion whether said in the workplace or
out of it; 153 a sexual proposition or a personal insult does not affect
public opinion whether said in the workplace or out of it. Perhaps,
as a statistical matter, "for the most part workplace speech will not
[help form public opinion],"' 54 but neither will much speech in
some homes, magazines, or television shows; surely this does not
mean that speech in those places that is aimed at influencing public
opinion is more limitable. The argument that "an image of dialogue
among autonomous self-governing citizens [is] patently out of place
[in the workplace]"' 155 similarly does not distinguish workplace
speech from speech outside the workplace. 56 Racist heckling is

151. Id. at 289 (citing to various workplace harassment cases, and describing Mer-
itor as "holding that speech that constitutes sexual harassment may be regulated"]); see
also Weinstein, supra note 19, at - (citing Professor Post favorably; "The primary
reason that the selective prohibitions of racially and sexually harassing speech in the
workplace do not founder on the neutrality principle of the first amendment is that,
when dealing with speech other than public discourse in the public forum, government
should have considerable leeway to selectively prohibit subcategories of speech.
Although some speech in the workplace may be considered public discourse, for the
most part workplace speech will not be of this nature." (citations omitted)).

152. This itself is a questionable proposition. See Abood v. Detroit Bd. of Educ.,
431 U.S. 209, 231-32 (1977) (artistic expression is protected speech, even if not intended
as a political statement or as social criticism); Miller v. California, 413 U.S. 15 (1973)
(nonobscene pornography protected); Gooding v. Wilson, 405 U.S. 518 (1972) (personal
insults protected unless they are likely to provoke the addressee to immediate violence).
Professor Post concedes that the First Amendment does protect speech other than pub-
lic discourse. Post, Racist Speech, supra note 128, at 289 n. 113.

153. Professor Post concedes that at least some speech in the workplace is "public
discourse." Post, Racist Speech, supra note 128, at 289 n. 112.

154. Weinstein, supra note 19, at -. This may not even be true; as Part III(B)(2)
infra discusses, there may be as much or more public discourse-such as Professor
Weinstein's own example of "a lunchtime conversation about the role of women," id. at
-, or even bigoted remarks about how women are bad workers, or Jews conspire to run
the country-in some workplaces than in some other places.

155. Post, Racist Speech, supra note 128, at 289.
156. It is true that employees in the workplace are non-"autonomous" in the sense

that their speech could always be restricted by their employer, but there is no reason
why this should make their speech more restrictable by the government. A political
argument in a private home is certainly restrictable by the owner-the owner could
threaten to kick out any guests who transgress certain bounds of civility, or even who
express opinions that the owner sufficiently dislikes-but this would hardly justify gov-
ernment regulation of speech in private homes.
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hard to see as "dialogue" whether inside or outside the workplace; a
bigoted political statement is just as much a part of a public "dia-
logue" inside the workplace as outside it.157

Ultimately, this Comment argues, speech in the workplace can
be more restricted than speech outside the workplace; but this is not
because speech in the workplace has less value than exactly the
same speech outside the workplace, but rather because there is a
strong state interest in restricting the speech that applies only in the
workplace. 158 Harassment law may be justified by this state inter-
est, but not by any general "workplace speech" First Amendment
exception.

B. Time, Place, and Manner Restrictions

Harassment law cannot be justified as a "time, place, or man-
ner" regulation, even though it restricts speech in the workplace but
not in other places. Time, place, and manner regulations are per-
missible only if they are content-neutral; 159 harassment law is con-
tent-based, suppressing some kinds of speech (say, bigoted insults or
pornography) and not others.160

Though the Supreme Court held in City of Renton v. Playtime
Theatres, Inc. ,161 that some facially content-based regulations may
be viewed as content-neutral, harassment law would not fit within
even the Renton definition of content neutrality. Under Renton, a
statute is considered content-neutral if it is " 'justified without refer-
ence to the content of the regulated speech,' 162 and is "aimed not

157. The one major area in which First Amendment law looks at the location of the
speech is the "public forum" doctrine. But, while the government may, under the pub-
lic forum doctrine, regulate speech on publicly owned property that is not a public
forum, the doctrine has never been applied to justify regulation of speech in privately
owned nonpublic forums. See, e.g., Perry Educ. Ass'n v. Perry Local Educators' Ass'n,
460 U.S. 37, 45-46 (1983) (classifying public forums into three types, all of them public
property). No public forum case has intimated that, just because a certain kind of pri-
vate property has not generally been used for political expression, expression upon this
property may be additionally regulated by the government.

158. See infra Part III.
159. See, e.g., Pacific Gas & Elec. Co. v. Public Util. Comm'n, 475 U.S. 1, 20 (1986)

("[flor a time, place, or manner regulation to be valid, it must be neutral as to the
content of the speech"); Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S.
530, 536 (1980) ("a constitutionally permissible time, place, or manner restriction may
not be based upon either the content or subject matter of speech").

160. But see Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1535
(M.D. Fla. 1991) (arguing that harassment law is a valid time, place, and manner regu-
lation); however, see infra note 169 (discussing the flaws in Robinson's analysis).

161. 475 U.S. 41 (1986).
162. Id. at 48 (emphasis omitted) (quoting Virginia State Bd. of Pharmacy v. Vir-

ginia Citizens Consumer Council, Inc., 425 U.S. 748, 771 (1976)).

1826 [Vol. 39:1791
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at the content of the [speech], but rather at [its] secondary ef-
fects."'1 63 But the "direct impact that speech has on its listeners[-
]the emotive impact of speech on its audience," the Court held in
Boos v. Barry,164 "is not a 'secondary effect.' ",165 Boos involved a
challenge to an ordinance that prohibited displaying hostile signs
near foreign embassies in Washington, D.C. 166 The government ar-
gued that the ordinance was content-neutral because it was aimed
only at the secondary effect of such demonstrations, namely the of-
fense to the foreign diplomats' dignity, 67 but the Court held that
"[r]egulations that focus on the direct impact of speech on its audi-
ence" cannot be considered content-neutral, because

[I]isteners' reactions to speech are not the type of "secondary ef-
fects" we referred to in Renton. To take an example factually
close to Renton, if the ordinance there was justified by the city's
desire to prevent the psychological damage it felt was associated
with viewing adult movies, then analysis of the measure as a con-
tent-based statute would have been appropriate. 168

Harassment law is precisely the sort of thing that this language de-
scribes-a law justified by the desire to prevent psychological dam-
age to the targets of the harassment-and is therefore content-
based.

169

163. Renton, 475 U.S. at 47 (emphasis in original). The Renton Court used this
analysis to uphold an adult theater zoning ordinance because, though the ordinance was
facially content-based, it was justified by the city's interest in preventing certain secon-
dary effects-the urban blight and crime associated with adult theaters. Id. at 50-51.

Some have criticized Renton for describing as content-neutral laws that are facially
content-based, such as the adult theater zoning ordinance. See, e.g., Boos v. Barry, 485
U.S. 312, 334-36 (1988) (Brennan, J., concurring); L. TRIBE, AMERICAN CONSTITU-
TIONAL LAW § 12-3 n. 17 (2d ed. 1988). If indeed Renton is mistaken in this, and time,
place, and manner restrictions should only be allowed if they are facially content-neu-
tral, then harassment law would even more clearly not be a valid time, place, and man-
ner restriction.

164. 485 U.S. 312, 321 (1988). Five justices specifically concurred in this analysis.
See id. at 321 (plurality); id. at 334 (Brennan, J., concurring). Even the three dissenters
did not contradict the content-neutrality analysis, but rather found the statute to be
constitutional even though it was content-based. See id. at 338 (Rehnquist, C.J., con-
curring in part and dissenting in part).

165.. Id. at 321; see also Texas v. Johnson, 491 U.S. 397, 411-12 (1989) (state anti
flag burning law that is aimed at avoiding "serious offense" to viewers is content-based,
because "[t]he emotive impact of speech on its audience is not a 'secondary effect,'"
citing Boos, 485 U.S. at 321).

166. Boos, 485 U.S. at 316.
167. Id. at 320.
168. Id. at 321 (emphasis added).
169. Accord B. LINDEMANN & D. KADUE, supra note 4, at 599 n. 176. The effects

of harassing speech on its victims might well be more damaging than the effects of
hostile signs on foreign diplomats, but they nonetheless flow from the "the emotive
impact of speech on its audience." The effects might be bad enough to justify even a
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Furthermore, time, place, or manner restrictions must in any
event be viewpoint-neutral. The Renton Court explicitly justified its
sustaining of the City of Renton's ordinance by saying that

[t]he ordinance does not contravene the fundamental principle
that underlies our concern about "content-based" speech regula-
tions: that "government may not grant the use of a forum to peo-
ple whose views it finds acceptable, but deny use to those wishing
to express less favored or more controversial views." 170

But at least some of the speech that harassment law suppresses is
suppressed precisely because of its point of view; saying that women
make bad policemen can give rise to liability, but saying that men
and women should be treated equally cannot. 171 Such a non-view-
point-neutral law cannot be justified as a mere "time, place, or man-
ner restriction."

content-based restriction, see infra Part III, but they cannot qualify as "secondary ef-
fects" and thereby allow harassment law to be treated as a content-neutral time, place,
and manner regulation.

Neither can one argue that harassment law is aimed not at the direct impact of the
speech-offense, and creation of a hostile work environment-but at the indirect im-
pact, perhaps the tendency of extremely offensive speech to drive workers from their
jobs. All direct effects cause effects of their own. If the mere indirectness of the effect
would make it a "secondary effect," then the government could have won in Boos sim-
ply by arguing that the statute was aimed not at offense to diplomats' dignity, but rather

at the consequent worsening of the relationship with the foreign government. "Secon-
dary effects" must be effects other than those that flow, directly or indirectly, from
offense to the listener.

Note that the Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486 (M.D.
Fla. 1991), time, place, and manner analysis badly misreads Renton. The Robinson
court did not look at whether harassment law was aimed at the secondary effects of
speech, but held that it was a valid time, place, and manner restriction simply because
"the distinction based on the sexually explicit nature of the pictures and other speech
does not offend constitutional principles." Id. at 1535 (citing Renton). But Renton by
no means said that all "distinction[s] based on the sexually explicit nature" of speech
are content-neutral; it only said that distinctions aimed at the secondary effects of the
speech were content-neutral. The Robinson opinion completely fails to give any "secon-
dary effects" analysis.

170. Renton, 475 U.S. at 48-49 (citing Police Dep't v. Mosley, 408 U.S. 92, 96
(1972)); see also Note, The Role of "Secondary Effects" in First Amendment Analysis:
Renton v. Playtime Theatres, Inc., 22 U.S.F. L. REV. 161, 181-82 (1987).

171. Accord Grey, Civil Rights vs Civil Liberties: The Case of Discriminatory Verbal
Harassment, 8 Soc. PHIL. & POL., Spring 1991, at 81, 101 (conceding that harassment
law is a "content- and viewpoint-specific regime of censorship on the speech of private
employees," but not questioning its constitutionality); see also infra Part II(D)(3) (dis-
cussing the similar viewpoint-neutrality requirement in the captive audience doctrine).

1828
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C. R.A.V. v. City of St. Paul and Harassment Law as a Merely
Incidental Speech Restriction

Justice Scalia's majority opinion in R.A. V v. City of St.
Paul,172 which held that the government cannot impose viewpoint-
based restrictions even on bigoted fighting words, specially distin-
guished (in dictum) workplace harassment law. Because words, the
court said,

can in some circumstances violate laws directed not against
speech but against conduct (a law against treason, for example, is
violated by telling the enemy the nation's defense secrets), a par-
ticular content-based subcategory of a proscribable class of
speech can be swept up incidentally within the reach of a statute
directed at conduct rather than speech [citing Barnes v. Glen
Theatre, Inc., FTC v. Superior Court Trial Lawyers Ass'n, and
United States v. O'Brien]. Thus, for example, sexually deroga-
tory "fighting words," among other words, may produce a viola-
tion of Title VII's general prohibition against sexual
discrimination in employment practices. Where the government
does not target conduct on the basis of its expressive content,
acts are not shielded from regulation merely because they express
a discriminatory idea or philosophy.173

This dictum, however, cannot be seen as legitimizing all of the
speech restrictions that harassment law imposes. It may indicate
the Court's willingness to look favorably on at least some of harass-
ment law's restrictions,1 74 but it far from settles the question of
which restrictions are permissible and which are not.

172. 1992 U.S. LEXIS 3863 (June 22, 1992).
173. Id. at *21-*22 (some citations omitted); see also Smolla, supra note 129, at 187

("The gravamen of the tortious activity in [certain] cases ... is arguably the proscrip-
tion of underlying nonspeech conduct such as... anti-social behavior in the workplace.
The penalty exacted on speech in such cases appears incidental to the governmental
purpose .... ").

174. Cf Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57 (1986). Meritor held that
workplace harassment was prohibited by Title VII, and approved the EEOC's position
that "Title VII affords employees the right to work in an environment free from dis-
criminatory intimidation, ridicule, and insult." Id. at 65. However, no First Amend-
ment claim was raised in any stage of the Meritor proceedings. See Vinson v. Meritor
Sav. Bank, FSB, 22 Empl. Prac. Dec. (CCH) 30708 (D.D.C. 1980) (trial court); Vin-
son v. Taylor, 753 F.2d 141 (D.C. Cir. 1985) (appeal); Vinson v. Taylor, 760 F.2d 1330
(D.C. Cir. 1985) (dissent from denial of en banc rehearing). Furthermore, Meritor in-
volved very little harassing speech-only plaintiff's manager's requests for sexual fa-
vors-and a great deal of nonspeech conduct, such as the manager's following plaintiff
into a women's restroom, exposing himself to her, and even raping her. Id. at 60.
Neither abusive language, nor sexist statements, nor sexually explicit materials were
involved. Whatever R.A. V may say about the constitutionality of harassment law,
Meritor-with its total absence of any First Amendment discussion-cannot be seen as
creating a First Amendment exception for workplace harassment. Contra Scandinavian
Health Spa v. Ohio Civil Rights Comm'n, 1990 Ohio App. LEXIS 757 (Mar. 1, 1990)

1829
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One reason for this is that the Court's statement came in the
context of a discussion of fighting words, which the Court held are
more restrictable than other speech.175 The quote given above
speaks specifically about a "content-based subcategory of aproscrib-
able class of speech," 176 and the discussion of Title VII, while men-
tioning the possibility of other words violating Title VII, speaks
specifically about "sexually derogatory 'fighting words.'" A dic-
tum created in the context of a discussion of relatively valueless
speech such as fighting words should not be lightly taken to apply
to speech that enjoys more First Amendment protection.

Furthermore, even if the dictum is read to apply to more than
just proscribable speech, its rationale-the notion that speech can
be more easily punished whenever it "incidentally" violates a stat-
ute directed at conduct-is logically troublesome, and it is hard to
imagine it being applied literally. The Court has never held that
generally applicable restrictions are exempt from First Amendment
scrutiny (or are even exposed to a lower level of First Amendment
scrutiny) when they operate to restrict speech because of its commu-
nicative impact. For instance, the general nature of a government
ban on conduct that interferes with the war effort would not exempt
from strict First Amendment scrutiny an application of the ban to,
say, antiwar publications whose communicative impact interferes
with the war effort. 177 And many kinds of conduct may lead to
liability under the tort of intentional infliction of emotional distress,
but when the liability is triggered by the communicative impact of
speech, such a tort judgment must face First Amendment
scrutiny. 178

(holding that Meritor does by itself create such an exception); Doe v. University of
Mich., 721 F. Supp. 852 (E.D. Mich. 1989) (same, in dictum); Post, Racist Speech,
supra note 128, at 289 & n.112 (same).

175. R.A. V., 1992 U.S. LEXIS at *17-*18 ("Even the prohibition against content
discrimination that we assert the First Amendment requires ... applies differently in
the context of proscribable speech than in the area of fully protected speech.").

176. Id. at *21 (emphasis added).

177. Cf Bond v. Floyd, 385 U.S. 116 (1966) (holding that speech sympathetic to

draft resisters is protected). While Bond did not involve a law that applied to conduct
generally, it is hard to imagine a different result if it had involved such a law.

178. See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988); see also NAACP v.
Claiborne Hardware Co., 458 U.S. 886, 918 (1982) (restricting the application of the
state law tort of interference with prospective economic advantage to protected speech;
"[w]hile the State legitimately may impose damages for the consequences of violent

conduct, it may not award compensation for the consequences of nonviolent, protected
activity"). Neither of these cases applied the intermediate scrutiny dictated by O'Brien
for laws that incidentally burden expressive conduct.

[Vol. 39:17911830

HeinOnline  -- 39 UCLA L. Rev. 1830 1991-1992



1992] FREEDOM OF SPEECH AND HARASSMENT 1831

United States v. O'Brien 179 and Barnes v. Glen Theatre, Inc. ,180
cited in the above R.A. V quote, did apply a lower level of First
Amendment scrutiny to generally applicable restrictions, but only
because it was the conduct's nonexpressive elements that violated
the restriction. The Barnes plurality-which held that a general
ban on nudity could be applied even to expressive conduct such as
nude dancing' 8 '-specifically pointed out that neither the general
prohibition on nudity nor its application to nude dancing were re-
lated to the nude dancing's expressive message. 18 2 Likewise, the
O'Brien Court-which held that a general ban on destroying draft
cards could be applied to burning draft cards for expressive pur-
poses-pointed out that O'Brien was convicted "for [the] non-com-
municative aspect of his conduct, and for nothing else."' 83

Harassing speech in the workplace, even when seen as a viola-
tion of the general prohibition of discrimination or of the creation of
work environments hostile to particular groups, 8 4 violates this pro-

179. 391 U.S. 367 (1968).
180. 111 S. Ct. 2456 (1991).
181. Id. at 2460 (plurality). While Justice Scalia's Barnes concurrence looked only

at whether the prohibition as a whole was intended to supress communication, and not
at whether the prohibition was violated by the communicative impact of the speech,
Justice Scalia specifically distinguished laws that restrict speech from those that regulate
conduct, id. at 2463. Because "virtually every law restricts conduct," Justice Scalia
argued, "and virtually any prohibited conduct can be performed for an expressive pur-
pose .... [i]t cannot reasonably be demanded.., that every restriction of expression
incidentally produced by a general law regulating conduct pass normal First Amend-
ment scrutiny." Id. at 2466. But relatively few general laws regulating conduct can
also be violated by pure protected speech. Furthermore, while carving out an exception
to those laws for expressive conduct may swallow the rule (because so much conduct is
arguably expressive), carving out an exception to them for speech would not. If speech
so often constitutes the prohibited conduct that an exception for speech would defeat
the rule, then it is hard to see the rule as a law of general applicability that is aimed at
conduct rather than speech.

182. Id. at 2463.
183. O'Brien, 391 U.S. at 376; accord Barnes, 111 S. Ct. at 2463 (pointing out that

O'Brien was prosecuted for the noncommunicative elements of his conduct).
FTC v. Superior Court Trial Lawyers Ass'n, 493 U.S. 411 (1990), the third case

cited in the R.A. V quote, held that a boycott by court-appointed criminal defense law-
yers aimed at increasing the fees paid for defending indigents violated antitrust laws.
There, too, the law was violated not by the expressive content of the boycott-the
message that the lawyers were trying to send, both through the boycott and other
means, that court-appointed lawyers were underpaid-but by the boycotters'-concerted
action aimed at getting themselves an economic advantage. Id. at 426.

184. Note that, as Justice White's R.A. V concurrence pointed out, 1992 U.S.
LEXIS at *55, some of the regulations that cover workplace harassment do specifically
target speech. See, e.g., 29 C.F.R. § 1604.11(a) (1991) (prohibiting "sexual harass-
ment," which includes "unwelcome sexual advances, requests for sexual favors, and
other verbal or physical conduct of a sexual nature" which creates a hostile work envi-
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hibition precisely because of its communicative impact. Just as it
was the communicative impact of the offensive parody in Hustler
that inflicted emotional distress on Jerry Falwell, so it is the com-
municative impact of verbal workplace harassment that creates a
hostile work environment for its victims. The fact that Title VII
does not specifically mention speech cannot immunize it from First
Amendment scrutiny when it operates to restrict speech because of
the offensive or disfavored message the speech conveys. 18 5

Both the R.A. V. majority's and the R.A. V concurrence's186

discussion of harassment law indicate that the Supreme Court is
sympathetic to the aims of harassment law. Quite likely it would be
willing to stretch First Amendment doctrine to allow regulation of
some harassing workplace speech (which is what Part III of this
Comment proposes). But this sympathy for harassment law does
not mean that the Court would be willing to uphold all of harass-
ment law's speech restrictions under all circumstances, even those
that are far from the "fighting words" context in which the R.A. V
dicta arose.

D. The Captive Audience Doctrine

One court, and a number of recent commentators, have argued
that harassment law is constitutional because employees are a "cap-
tive audience," unable to flee offensive speech.18 7 But, though the

ronment). It is hard to view a prohibition of requests for favors and of "verbal conduct"
as burdening speech only "incidentally."

185. Note that some courts have also argued that harassing speech is somehow itself
"conduct" rather than speech, and is thus unprotected by the First Amendment. See
Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1535 (M.D. Fla. 1991)
("[pornographic] pictures and verbal harassment are not protected speech because they
act as discriminatory conduct in the form of a hostile work environment"); Doe v. Uni-
versity of Mich., 721 F. Supp. 852, 862 (E.D. Mich. 1989) (dictum) (distinguishing
"pure speech" from "sexually abusive and harassing conduct" such as workplace har-
assment). The courts did not explain how words or pictures, which are undoubtedly
treated as "speech" outside the workplace, stop being speech when they contribute to a
hostile work environment. Accord B. LINDEMANN & D. KADUE, supra note 4, at 598;
Comment, Campus Anti-Slur Regulations: Speakers, Victims, and the First Amendment,
79 CALIF. L. REV. 919, 938 (1991) (rejecting "conduct, not speech" argument; "to
argue that epithets are not speech or not communication is to force a strined definition
upon those simple terms"). The R.A. V dictum at least concedes that harassing speech
is speech, albeit speech that is incidentally restricted by a law that governs conduct.

186. R.A.V., 1992 U.S. LEXIS at *21-*22 (majority), *54-*57 (White, J.,
concurring).

187. See Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1535-36
(M.D. Fla. 1991) (quoting Balkin, Some Realism About Pluralism: Legal Realist Ap-
proaches to the First Amendment, 1990 DUKE L.J. 375, 423); Strauss, supra note 4, at

1832 [Vol. 39:1791
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Court has indeed allowed some speech restrictions aimed at protect-
ing captive audiences in the home, it has never found that employ-
ees in the workplace are "captive," and there are good reasons for it
not to do so.

1. The "Captive Audience" Doctrine as a "Privacy of the
Home" Doctrine

While the Court has said that content-based speech restrictions
might be permissible where a "captive audience" is present, it has
never upheld such a restriction outside the home. Lehman v. City of
Shaker Heights,' 1 the case most frequently mentioned as justifying
such content-based restrictions, cannot be properly read this
way; 18 9 and Rowan v. United States Post Office Department 190 and
FCC v. Pacifica Foundation 191 -the two other cases that have up-
held content-based restrictions because of the presence of a "captive
audience"-both relied specifically on the audience's being in the
home. In fact, the Court has consistently denied protection to audi-
ences outside the home, even when they were actually more captive
than the audiences protected by Rowan and Lehman.

Rowan v. United States Post Office Department upheld a Fed-
eral statute allowing a householder who has received sexually-ori-
ented ads to demand that the Postmaster General order the sender
to refrain from further mailings to that householder. 192 An adver-
tiser argued that this statute violated its First Amendment rights,
but the Court disagreed:

[T]he right of every person 'to be let alone' must be placed in the
scales with the right of others to communicate.

We... categorically reject the argument that a vendor has a
right under the Constitution or otherwise to send unwanted ma-
terial into the home of another. If this prohibition operates to
impede the flow of even valid ideas, the answer is that no one has
a right to press even "good" ideas on an unwilling recipient.
That we are often "captives" outside the sanctuary of the home
and subject to objectionable speech and other sound does not
mean we must be captives everywhere. 193

188. 418 U.S. 298 (1974).
189. See infra text accompanying notes 202-215.
190. 397 U.S. 728 (1970).
191. 438 U.S. 726 (1978).
192. 397 U.S. at 738.
193. Id. at 736, 738.
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Similarly, in FCC v. Pacifica Foundation, the Court upheld an
FCC regulation which banned the use of certain vulgarisms in radio
broadcasts, in part because radio broadcasts "confrontl the citizen,
not only in public, but also in the privacy of the home, where the
individual's right to be left alone plainly outweighs the First
Amendment rights of an intruder [citing Rowan]."' 94 Though the
listener could hardly be considered to be "captive" to a broadcast
that he could easily turn off, Justice Stevens concluded that "[t]o
say that one may avoid further offense by turning off the radio when
he hears indecent language is like saying that the remedy for an
assault is to run away after the first blow."' 95

But outside the home a different rule applies. In Cohen v. Cali-
fornia, the Court overturned Cohen's conviction for wearing a
"Fuck the Draft" jacket in public. The state argued that Cohen's
jacket could be offensive to unwilling viewers, but the Court distin-
guished Rowan, saying that

[w]hile this Court has recognized that government may... pro-
hibit intrusion into the privacy of the home of unwelcome views
and ideas which cannot be totally banned from the public dia-
logue, e.g., [Rowan], we have at the same time consistently
stressed that "we are often 'captives' outside the sanctuary of the
home and subject to objectionable speech."' 96

The viewers in Cohen were actually more captive than the house-
holder in Rowan: the householder could have easily thrown out the
mailer, but the viewers would have had to either leave Cohen's pres-

194. 438 U.S. at 748; see also id. at 759 (Powell, J., concurring) ("Although the First
Amendment may require unwilling adults to absorb the first blow of offensive but pro-
tected speech when they are in public before they turn away, a different order of values
obtains in the home." (citations omitted)). The majority opinion was based in part on
the captive audience rationale and in part on the state's interest in protecting children
who might be listening.

195. Id. at 748-49. Justice Stevens wrote the opinion of the Court; four other Jus-
tices joined in the "captive audience" portion of the opinion.

See also Frisby v. Schultz, 487 U.S. 474 (1988). Frisby sustained a prohibition on
picketing outside a residence, because "there is simply no right to force speech into the
home of an unwilling listener" and that the householder is "captive" to the picketing.
Id. at 484, 487. Even though the picketers were outside the house, where presumably
the householder would not need to encounter them except when leaving or entering, the
Court held that "the unique and subtle impact of such picketing"-presumably, the
very knowledge that there is a picketer outside-leaves the householder "with no ready
means of avoiding the unwanted speech." Id. at 487. Note, however, that Frisby in-
volved a content-neutral regulation, and thus applied a less strict test than content-
based regulations would warrant. Id. at 481. Compare Frisby with Carey v. Brown, 447
U.S. 455 (1980) (prohibition on all residential picketing except for labor picketing
struck down because it was content-based; Frisby specifically distinguished Carey v.
Brown on this ground).

196. 403 U.S. 15, 21 (1971).

1834 [Vol. 39:1791
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ence, or consciously keep their eyes averted from his jacket, which
would likely only remind them of the jacket's offensive message. 197

But despite the viewers' greater captivity, the Court refused to give

them the protection that it would give to people in their homes.

Similarly, in Rosenfeld v. New Jersey, the Court set aside the

conviction of a speaker who, addressing a public school board meet-

ing, used the adjective "mother fucking" four times, to describe the

teachers, the school board, the town, and the United States.198 The

Court vacated Rosenfeld's conviction' 99 despite Justice Powell's ar-

gument that "a verbal assault on an unwilling audience may be so

grossly offensive and emotionally disturbing as to be the proper sub-

ject of criminal proscription.. .. 200 The people in the crowd were
more captive than the radio listeners in Pacifica: the radio listeners

could have turned off the radio, but the crowd members could only

have avoided Rosenfeld's vulgarities by leaving the room (and los-

ing their chance to participate in an important government func-

tion). But again the Court refused to give people in public the same
protection that it would have given them at home.20 1

197. See infra text following note 219; see also Schauer, supra note 148, at 294

("Turning off a radio [alluding to Pacifica, discussed infra] is much easier than averting

your eyes from someone who is in the same room [alluding to Cohen]. Just try it

sometime.").
198. 408 U.S. 901, 904 (1972) (Powell, J., dissenting).

199. The Court vacated the conviction in light of Cohen and Gooding v. Wilson, 405

U.S. 518 (1972), which limited the fighting words doctrine to personal insults directed

at the listener that are likely to cause him to fight. 408 U.S. at 901-02.

200. Id. at 906.
201. It is true that Erznoznik v. City of Jacksonville said, in dictum, that genuinely

captive audiences might be protectable, even outside the home, when "the degree of

captivity makes it impractical for the unwilling viewer or auditor to avoid exposure."

422 U.S. 205, 209 (1975). But it is hard to square this with Rosenfeld, or even with

Cohen, considering just how impractical it really was for those audiences to avoid expo-

sure.

The only post-Erznoznik case in which a captive audience was even arguably found

outside the home was Bethel School District No. 403 v. Fraser, in which the Court up-

held the suspension of a high school student who delivered, in front of an assembly of

the students, a sexually suggestive speech nominating a candidate for a student govern-

ment office. 478 U.S. 675, 677-78 (1986). Though the Court mentioned in passing the

propriety of school officials' "protect[ing] children--especially in a captive audience-

from exposure to sexually explicit, indecent, or lewd speech," id. at 684, the decision

was based far more on the school's right to prohibit the use of vulgar language in gen-

eral, rather than on its right to prohibit it in a captive audience context. See id. at 681,

683, 684 (majority opinion), 688 (Brennan, J., concurring) (stressing schools' interests

in "teaching students the boundaries of socially appropriate behavior," in conveying to

students "the essential lessons of civil, mature conduct," in preventing "disruption of

school educational activities," and in avoiding exposure of children to sexually explicit

speech, all interests that are not applicable in the typical captive audience case). In any

case, students' free speech rights in school-whether or not a captive audience is in-
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Despite what many202 have said, Lehman v. City of Shaker
Heights cannot be interpreted as approving content-based restric-
tions aimed at protecting a captive audience outside the home. In
Lehman, the Court upheld the city's policy of allowing only
nonpolitical ads on its municipal buses. The four-Justice plurality
argued that the advertising space on the buses was not a public fo-
rum, and that therefore the city policy needed to meet only a defer-
ential reasonableness test.203 The four-Justice dissent argued that
the advertising space was a public forum, and that the content-
based restriction violated the First Amendment and the Equal Pro-
tection Clause.2°4 Justice Douglas's one-Justice conclusion, how-
ever, did not rely on the public forum/nonpublic forum distinction,
but rather stressed the captivity of the bus passengers (something
that the plurality considered only as one factor in deciding that the
advertising space was not a public forum).205 It is this concurrence
that is most often used to support the proposition that the presence
of a captive audience justifies content-based speech restrictions.

But it is wrong to read Justice Douglas's concurrence this way.
Justice Douglas agreed that "the content of the message [was not]
relevant either to petitioner's right to express it or to the commut-
ers' right to be free from it. Commercial advertisements may be as
offensive and intrusive to captive audiences as any political
message. ' 20 6 And a year later, in Erznoznik v. City of Jacksonville,
Justice Douglas cited his Lehman concurrence in agreeing with the
majority that a ban on drive-ins showing movies containing nudity
was unconstitutional, saying that

the interests of captive audiences [citing Lehman] .... cannot
... justify attempts to discriminate among movies on the basis of

volved-are far more limited than adults' free speech rights, especially when vulgarity is
involved. Id. at 682; see also Board of Educ. v. Pico, 457 U.S. 853, 871-72 (1982)
(plurality opinion) (agreeing that school officials may remove sufficiently vulgar books
from a school library, though of course there could be no "captive audience" in such a
case); id. at 880-81 (Blackmun, J., concurring in part and in judgment) (same); id at
919-20 (Rehnquist, J., dissenting) (same).

Note also that the impact on the school's interests in Fraser-and probably the
outcome of the case-would have been no different even if the audience were not cap-
tive. Even if the assembly was strictly voluntary, and the students could leave it at any
time, the speech would have been as "inappropriate," as disruptive, and as harmful to
children's sensibilities as it was in Fraser itself.

202. See, e.g., Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1536
(M.D. Fla. 1991); Strauss, supra note 4, at 13 n.47; Strossen, supra note 20, at 502 n.87.

203. 418 U.S. 298, 299-304 (1974).
204. Id. at 308-22 (Brennan, J., dissenting).
205. Id. at 305-08 (Douglas, J., concurring).
206. Id. at 308 (Douglas, J., concurring).
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their content-a "pure" movie is apt ... to be just as intrusive
[as an "impure" movie] upon the privacy of an unwilling but
captive audience. Any ordinance which regulates movies on the
basis of content... impermissibly intrudes upon the free speech
rights guaranteed by the First and Fourteenth Amendments.20 7

Justice Douglas voted to allow the ban on political ads not be-
cause he thought the city could constitutionally discriminate among
ads by content, but because he thought the city was constitutionally
forbidden from putting any ads on its buses. To Justice Douglas,
the "captivity" of the bus passengers "preclude[d] the city from
transforming its vehicles of public transportation into forums for
the dissemination of ideas upon this captive audience. '208 This is
the same opinion that Justice Douglas expressed in his dissent in
Public Utilities Commission v. Pollak 209 (which his Lehman concur-
rence frequently cited). In Pollak, the Court held that the District
of Columbia Public Utilities Commission could allow a regulated
streetcar company to pipe radio broadcasts into its cars, despite the
allegations of passengers that the Commission's action deprived
them of their Fifth Amendment "right of privacy." Justice Douglas
agreed with the passengers, arguing that "[i]f liberty is to flourish,
government should never be allowed to force people to listen to any
radio program. ' 210 This view of the constitutional right to privacy
prevented Justice Douglas from agreeing with the Lehman dissent
and using the Equal Protection Clause to force the city to take polit-
ical ads, because such a course would have only been a violation of
the passenger's right to be free from government-imposed propa-
ganda (political or commercial). The correct remedy, to Justice
Douglas, would have been to bar commercial as well as political
ads, but it was a remedy that he was procedurally unable to grant,
since no challenge to the commercial ads was before the Court.211

Thus, a majority of the Lehman Court-the four-member dis-
sent and the one-member plurality-did not agree that content-
based restrictions may be justified by the presence of a captive audi-
ence. In fact, even the four-member plurality, which would have
upheld the city policy, did so because the advertising space was a

207. 422 U.S. 205, 218 (1975).
208. Lehman, 418 U.S. at 307.
209. 343 U.S. 451 (1952).
210. Id. at 469 (Douglas, J., dissenting). Both Justice Douglas and the Pollak ma-

jority found that the Commission's approval of the streetcar company's actions consti-

tuted state action for First and Fifth Amendment purposes. Id. at 461-62 (majority);
id. at 468 (Douglas, J., dissenting).

211. Lehman, 418 U.S. at 308 (Douglas, J., concurring); accord Stone, Fora Ameri-

cana: Speech in Public Places, 1974 Sup. CT. REV. 233, 275.

1837
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nonpublic forum;212 content-based restrictions are generally permit-
ted in nonpublic fora. 21 3 The plurality opinion says nothing about
the propriety of such restrictions in public fora where captive audi-
ences are present.

Finally, the Court has since recognized that Lehman can only
apply to forums created by the government itself.21 4 Any other
reading of Lehman would lead to truly startling results. For in-
stance, it seems clear that Cohen could have worn his jacket on a
City of Shaker Heights bus; but the audience is just as captive with
respect to the jacket as it was with respect to the political ads, and
the jacket is quite likely more offensive than the ads were. Further-
more, Lehman involved a ban on all political advertising, but it
seems beyond belief that the government could ban all political con-
versations by passengers on a bus, even though oral conversations
are probably more intrusive than written ads. 21 5

2. The Inapplicability of "Captive Audience" Notions to the
Workplace

Even if the Court were willing to apply the captive audience
doctrine beyond the home, it should not extend it to the workplace.
The argument for protecting employees as a captive audience would
presumably be that employees are somehow more captive to offen-
sive speech than the courthouse visitors in Cohen, or the school
board meeting attendees in Rosenfeld. But that is simply not so.

One reason for not finding employees to be "captives" is that it
seems implausible that Cohen or Rosenfeld would have come out
differently had there been employees present who were unable to
leave their posts and thereby flee the offensive speech. Offense to
courthouse employees in Cohen, or school board employees in Ro-
senfeld, would probably not have changed the analysis in either of
these cases, even if the employees' jobs had prevented them from
leaving Cohen's or Rosenfeld's presence. Similarly, say that Cohen
left the courthouse, wearing his jacket, and walked into a store. It

212. Lehman, 418 U.S. at 301-02.
213. Id. at 304; see Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37

(1983).
214. See Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 540 (1980)

("[T]he Commission's attempt to restrict the free expression of a private party cannot
be upheld by reliance upon precedent [(Lehman)] that rests on the special interests of a
government in overseeing the use of its property."); Metromedia, Inc. v. City of San
Diego, 453 U.S. 490, 514 n.19 (1981) (Lehman's prohibition of all political speech
"turned on [a] unique fact situation[ ] involving [a] government-created forum[ ]").

215. See Lehman, 418 U.S. at 320 (Brennan, J., dissenting).
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seems clear that he would be as entitled to wear the jacket there as
he would be in the courthouse, despite the presence of store employ-
ees who could not leave his presence. It seems equally clear that the
law may not punish Rosenfeld for saying that "the school board is a
bunch of motherfuckers" in a restaurant, even if the waiter could
overhear and be offended. A law that bans the "seven dirty words"
in all workplaces could not possibly be constitutional. But if em-
ployees were indeed "captives," then government regulation of pro-
fanity in stores, restaurants, and other workplaces might well be
permissible.

In fact, employees in the workplace are really no more captive
than the people whom the Court refused to protect in Rosenfeld.
Employees may be unable to leave the offending speaker's presence,
but neither could the people in Rosenfeld leave the offending
speaker's presence without giving up their ability to participate in
community governance, surely a very substantial right. Similarly,
in Eaton v. City of Tulsa,216 the Court overturned plaintiff's convic-
tion for using the word "chickenshit" while a witness in a court-
room, though doubtless many in the courtroom were unable to
leave. 217

Furthermore, the ability to leave is only important if the of-
fense can be avoided by leaving after the speaker has started speak-
ing. But this is usually not true: if one is offended by hearing the
word "motherfucker" (or "nigger"), then the offense occurs when
the word is spoken and heard, whether or not one can leave and
avoid hearing more. 218 An employee in the workplace would be no
more captive to someone saying "all niggers should be sent back to
Africa," or to someone calling him a derogatory name, than he
would be to the same words spoken in public.219

Similarly, employees are no more and no less captive to offen-
sive pictures or writings than are people in the street. In both cases,
one can only avert one's eyes after one has seen the offensive mate-

216. 415 U.S. 697 (1974).

217. Eaton was convicted under a fighting words statute, but it seems that this result

would be correct even if he were convicted under a special statute aimed at protecting

captive audiences in courthouses.
218. Cf FCC v. Pacifica Found., 438 U.S. 726, 748-49 ("To say that one may avoid

further offense by turning off the radio when he hears indecent language is like saying
that the remedy for an assault is to run away after the first blow. One may hang up on
an indecent phone call, but that option does not.., avoid a harm that has already taken
place.").

219. Perhaps this might justify applying the captive audience argument to some con-
tinuing harangues, but much harassing speech does not fit this mold.
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rial and thereby sustained the injury. And, again in both cases, the
very process of keeping one's eyes averted reminds one of the offen-
sive message-thinking "I shouldn't look over there because there is
a man wearing a 'Fuck the Draft' jacket"-keeps the offensive
message in one's mind just as surely as staring at the jacket would.
The captivity is the same in the workplace as elsewhere.

One might argue that people are more captive to offensive
speech in the workplace because they must necessarily be exposed
to the speech every day. Someone may be insulted by a passer-by,
or catch a glimpse of Cohen's jacket, or see some offensive nudity
on a drive-in theater's screen,220 but he can just walk away, and
perhaps in the future avoid the places where the offensive speech is
likely to recur; an employee who wants to keep her job cannot avoid
returning to the workplace. But surely the Cohen and Rosenfeld
analyses would have been the same even if many people began using
the word "motherfucking" in public, or if the "Fuck the Draft"
jacket craze took off and everybody started wearing them.

In fact, if captivity consists of an inability to avoid offensive
speech, in today's society we are all "captive" to profanity. We may
walk away from someone who is using it, but we cannot avoid it
altogether-we hear it wherever we go. This is, regrettably, also
true of bigoted abuse. In many places, blacks will be called names
wherever they go; obese or disfigured people may be insulted wher-
ever they go. Even in public, they may be able to avoid an individ-
ual insulter (though not without being insulted first), but they
cannot avoid the insults altogether.

Some might contend this is a good argument for extending the
captive audience doctrine not only to the workplace, but to other
places, too. In this view, bigoted epithets--or any other kind of
personal abuse, such as insults of the disfigured-and other kinds of
offensive language should be barred everywhere, precisely because
the listeners are captive to them. But if this is done, it can only be
done by rejecting Cohen, Rosenfeld, and Erznoznik. As things
stand today, the captive audience doctrine cannot be applied to em-
ployees in the workplace.

3. Limitations on Content-Based Restrictions Applicable Even
Where a Captive Audience Is Involved

Even assuming that employees could be considered a captive
audience, it is clear that the speech must be offensive for reasons

220. See Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975).
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other than its political content. In FCC v. Pacifica Foundation, for
instance, Justice Stevens emphasized that

the fact that society may find speech offensive is not a sufficient
reason for suppressing it .... For it is a central tenet of the First
Amendment that the government must remain neutral in the
marketplace of ideas. If there were any reason to believe that the
Commission's characterization of the Carlin monologue as offen-
sive could be traced to its political content... First Amendment
protection might be required. 221

This conclusion is also supported by the Court's recognition that
employers have a First Amendment right to communicate with
their employees (so long as the communications involve neither
threats nor promises of benefit). 222 If the employees' captivity justi-
fied restrictions on speech because its political content was offen-
sive-as the political content of antilabor speech might well be-
then employer speech could always be regulated.

The requirement that the offensiveness of speech not be related
to its political content is also sound as a matter of policy. The gov-
ernment often tries to suppress certain points of view on the ground
that they are offensive to listeners. 223 Harassment law's suppression
of bigoted speech might be well-motivated, but future regulations
may not be. Communist speech, anti-American speech, antimilitary
speech, and so on can all be viewed as particularly offensive. If the
offensiveness of the political content of speech could justify its regu-
lation, then nothing would stop legislatures from banning these
sorts of speech in the workplace. Some may argue that, say, anti-
American speech is not actually as offensive as bigoted speech, so
the regulation of anti-American speech to protect a captive audi-
ence should be forbidden but the regulation of bigoted speech
should be permitted. But even if this weighing of different levels of
offensiveness is "right," there is no doubt that tens of millions of
Americans, and perhaps a good many judges, disagree with it.
Leaving such a value judgment to courts is asking for trouble.

Thus, even if the captive audience doctrine applies to employ-
ees in the workplace, it cannot justify suppression of bigoted state-

221. FCC v. Pacifica Found., 438 U.S. 726, 745-46 (1978) (Stevens, J.); see also
Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 548 (1980) (Stevens, J.,
concurring) ("[t]he fact that the offensive form of some communication may subject it
to appropriate regulation surely does not support the conclusion that the offensive char-
acter of an idea can justify an attempt to censor its expression").

222. See supra Part II(A)(I).
223: See, e.g., Texas v. Johnson, 491 U.S. 397, 408 (1989) (flagburning); Bolger v.

Youngs Drug Prods., 463 U.S. 60, 71 (1983) (contraceptive ads); Consolidated Edison
Co. v. Public Serv. Comm'n, 447 U.S. 530, 546 (1980) (political mailings).
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ments in the workplace. Bigoted statements are offensive precisely
because of their political content, the message of inferiority that
they send.224 It is as if the FCC regulation in Pacifica prohibited
not "seven dirty words," but "seven dirty ideas"-prohibited any
statements on daytime radio that, say, encouraged sexual promiscu-
ity or alcohol use. Such a regulation, even under Justice Stevens's
reasoning, would be unacceptable.

The captive audience doctrine also cannot justify suppression
of bigoted epithets. While in a sense bigoted epithets, like other
vulgarities, are ugly because of their form, and not merely because
of their content, 225 harassment law bans only bigoted epithets and
not other epithets that are equally offensive but not bigoted. The
very selection of only those epithets that express certain points of
view-that, say, blacks, women, Jews, or Hispanics are inferior-
shows that the words are being banned precisely because of their
political content. 226 An analogy would be an FCC regulation that
banned only the words "fascist, .... imperialist," or "capitalist
pig";227 even if these words were viewed as "low-value" enough that
they could be banned as part of a general ban on epithets on the
radio, a selective ban on pejorative words used to describe support-
ers of the government would clearly be based on the words' political
content. 228

Finally, content-based speech restrictions--even when justified
by a desire to protect captive audiences-may not be underinclu-

224. Accord Grey, supra note 171, at 101 (conceding that harassment law is a "con-
tent- and viewpoint-specific regime of censorship on the speech of private employees,"
but not questioning its constitutionality); see also B. LINDEMANN & D. KADUE, supra
note 4, at 598-99.

225. See Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 547 (1980)
(Stevens, J., concurring).

226. See R.A.V. v. City of St. Paul, 1992 U.S. LEXIS 3863, *24-*26 (June 22, 1992)
(restriction on fighting words that insult or provoke violence on the basis of race, reli-

gion, or gender is viewpoint-based); see also Delgado, Words That Wound: A Tort Ac-
tion for Racial Insults, Epithets, and Name-Calling, 17 HARv. C.R.-C.L. L. REV. 133,
135-36 (1982) (arguing that racial epithets should not be protected speech because they
"communicat[e] the message that distinctions of race are distinctions of merit, dignity,
status, and personhood"); Lawrence, supra note 4, at 467-68 (arguing that racial epi-
thets should be suppressed because they convey "the idea of the racial inferiority of non-
whites"); Matsuda, supra note 56, at 2357-58 (proposing the banning of speech that
presents racist ideas, with slurs being only a special case).

227. Recall that the "fighting words" condemned as being of no constitutional value
in Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), consisted of calling a policeman
a "God-damned racketeer" and a "damned Fascist."

228. One could argue that "fascist" and "imperialist" are more meaningful and
therefore more political than most racist or sexist epithets, but, if this is so, the same
would be true of at least some bigoted epithets, such as "Christkiller" or "wetback."
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sive. In Carey v. Brown,229 the Court struck down a state statute
that prohibited all residential picketing except for labor picketing,
despite the strong state interest in protecting captive audiences in
their homes. 230 The government could not, the Court said, prohibit
one type of potentially offensive speech (nonlabor picketing) while
at the same time permitting another type of equally offensive speech
(labor picketing); neither can the government decide that one kind
of offensive speech is more valuable and therefore more worth pro-
tecting than another. 231 Such a selective prohibition was not nar-
rowly tailored enough to the state's purported interest in protecting
offended listeners.232

Harassment law, if viewed as an attempt to protect a captive
audience, is similarly underinclusive. Harassment law does not bar
all offensive speech that creates a hostile environment for "captives"
in the workplace-it only bars speech that creates a hostile environ-
ment based on employees' race, sex, religion, or national origin. No
matter how offensive and insulting the language aimed at an em-
ployee is, it cannot lead to liability unless it is discriminatorily
targeted or has a discriminatory effect.233 This might make harass-
ment law narrowly tailored to the government interest in assuring
equality in the workplace, 234 but it prevents it from being narrowly
tailored to the government interest in protecting a captive audience.

III. JUSTIFYING HARASSMENT LAW: BALANCING THE STATE

INTEREST AND THE FREE SPEECH INTEREST

A. Introduction

Showing that harassment law does not fit within any existing
First Amendment exceptions is, of course, hardly the end of the
story. Harassment law may restrict speech, but it does so to achieve
a very important goal-an equal work environment for employees
regardless of their race, sex, religion, or national origin. Even once
all the established exceptions have been found inapplicable, this in-
terest that harassment law serves must be frankly and fairly bal-

229. 447 U.S. 455 (1980).

230. Id. at 470-71. This interest was later recognized by Frisby v. Schultz, 487 U.S.
474 (1988), as compelling enough to justify a content-neutral residential picketing ban.

231. Carey v. Brown, 447 U.S. at 465-67.

232. Id. at 465.

233. See, e.g., Fair v. Guiding Eyes for the Blind, Inc., 742 F. Supp. 151 (S.D.N.Y.
1990); Goluszek v. Smith, 697 F. Supp. 1452, 1456 (N.D. Ill. 1988).

234. See infra Part III.
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anced against the value of the free speech that harassment law
suppresses.

The Supreme Court has frequently recognized the need for
such balancing. In defining the constitutional boundaries of libel
law, for instance, the Court has weighed the state interest in pro-
tecting personal reputation against the free speech interest. False
statements of fact, the Court has held, have lower constitutional
value, and thus deserve less protection; 235 on the state interest side,
the state has a stronger interest in protecting the reputation of pri-
vate citizens than of public figures, so speech that defames private
citizens also deserves less protection. 236 Similarly, in permitting
laws against child pornography, 237 or in permitting civil actions for
invasion of the right of publicity, 238 the Court has also weighed the
value of a particular kind of speech against the state interest in re-
stricting it.239 The Court's permission of content-based regulations
if they are "narrowly tailored to serve a compelling state inter-
est" 240 is also a recognition of the need to balance free speech
against other interests. 241

235. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) ("there is no
constitutional value in false statements of fact"). Even false statements of fact may be
protected to some degree, in order to avoid self-censorship motivated by a fear that a
seemingly true statement may turn out to be false, see New York Times Co. v. Sullivan,
376 U.S. 254 (1964), but nonetheless false statements are less protected than true ones,
Gertz, 418 U.S. at 340. See also Roth v. United States, 354 U.S. 476 (1957) (similar
balancing for obscenity); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (similar
balancing for fighting words).

236. Gertz, 418 U.S. at 344-45.
237. See New York v. Ferber, 458 U.S. 747 (1982).
238. See Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977).
239. See Ferber, 458 U.S. at 756-57 (the state interest in stopping the exploitation of

children is strong), 762-73 (the value of child pornography is "exceedingly modest, if
not de minimis"); Zacchini, 433 U.S. at 575-79 (the state interest in preventing the
unauthorized broadcasting of a performer's act is strong), 576 (the free speech interest is
weak).

Of course, as Professor Browne argues, "[a]ny kind of balancing approach presents
the opportunity for the decisionmaker to judge the challenged speech against his own
values," Browne, supra note 4, at 538, but his conclusion that balancing "is therefore
unlikely to be sufficiently protective of speech," id., does not follow. Some balancing is
inevitable, unless all speech, from threats to extortion to libel to violations of copyright,
is to be absolutely protected. Balancing may be less protective of speech than one might
like, but in the absence of a better alternative, it is-if done honestly and with concern
for the value of speech as well as for the harms it might cause-as protective as one can
get.

240. Boos v. Barry, 485 U.S. 312, 321 (1988).
241. See, e.g., M. NIMMER, NIMMER ON FREEDOM OF SPEECH: A TREATISE ON

THE THEORY OF THE FIRST AMENDMENT § 2.05[B][4] (1984) (describing the compel-
ling state interest test as a "shorthand label[ ] for unarticulated balancing").
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The state has a very strong interest in ensuring equality in the
workplace.242 Workplace harassment can, if it is severe enough,
drive employees from their jobs;243 but even if it does not do this, it
forces some groups of employees to work under real psychological
burdens that other groups need not bear.244 Although the Court
has generally held that avoiding offense to the listener is not an ac-
ceptable motive for regulating speech, workplace harassment often
involves such egregious insults and abuse that all but the toughest-
skinned listeners would be very deeply affected, emotionally and
sometimes even physically. 245 If workplace harassment could not
be prohibited, the promise of equal employment opportunity could
prove to be an empty promise for many: an employer might be re-
quired to hire minorities or women, but its employees could drive
them away.

If this state interest were indeed strong enough to justify the
suppression of all speech that creates a hostile work environment,
then the analysis would be simple: all harassment law would be con-
stitutional. But this cannot be so. As this Part will argue, harass-
ment law cannot be constitutionally applied to political speech
outside the workplace, even if such speech contributes to a hostile
work environment within the workplace. And harassment law can-
not be applied to political conversations between willing employees
in the workplace that are overheard by others who may be offended,
or to political posters posted in the workplace, even if these conver-
sations or posters contribute to a hostile work environment.

Once these restrictions on the permissible scope of harassment
law are recognized, a line needs to be drawn between speech that
can be restricted because it might contribute to a hostile work envi-
ronment, and speech that cannot be restricted even though it can

242. Note that harassment law cannot be justified by an interest in preserving em-
ployees' psychological well-being, because harassment law is not narrowly tailored to
this interest: it does not prevent all harassment of employees by coworkers, see, e.g.,
Fair v. Guiding Eyes for the Blind, Inc., 742 F. Supp. 151 (S.D.N.Y. 1990); Goluszek v.
Smith, 697 F. Supp. 1452, 1456 (N.D. Ill. 1988), but only harassment that is based on
the employee's race, sex, religion, or national origin. See Carey v. Brown, 447 U.S. 455,
465 (1980) (statute banning nonlabor picketing in front of private residences is too un-
derinclusive to serve the interest of preserving householder privacy, because the statute
does not apply to equally intrusive labor picketing); Erznoznik v. City of Jacksonville,
422 U.S. 205, 214-15 (1975) (ordinance banning nudity on drive-in screens visible from
streets is too underinclusive to serve the interest in avoiding distractions to drivers,
because the ordinance does nothing about other, equally distracting, scenes).

243. See supra note 6.
244. See Strauss, supra note 4, at 39.
245. See id. at 12 & n.43; supra Part I(B).
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contribute to a hostile work environment. This line is difficult to
draw; in the borderline cases-"undirected" vulgarities (offensive
words that are not directed at a particular employee, but are still
seen or overheard by her), pornography on office walls, and state-
ments that are directed at a particular employee but are nonetheless
core political statements-balancing the speech interests and the
equality interest can be very difficult.

This Comment proposes to draw this line between directed
speech-speech that is aimed at a particular employee because of
her race, sex, religion, or national origin-and undirected speech,
speech between other employees that is overheard by the offended
employee, or printed material, intended to communicate to the
other employees in general, that is seen by the offended em-
ployee.246 The state interest in assuring equality in the workplace
would justify restricting directed speech, but not undirected speech.
Liability could be imposed not for any speech that creates a hostile
work environment, but only for speech that the speaker knows is
offensive,247 that is directed at an employee because of her race, sex,
religion, or national origin, and creates (together with whatever
other nonspeech conduct might be present) a hostile work
environment.

Thus, personal face-to-face insults and persistent sexual pro-
positions would generally be regulable, both because they would be
directed at an offended employee, and because it would be clear,
either from the inherent offensiveness of the insult or from the lis-
tener's responses, that the speech is offensive. But bigoted or porno-
graphic posters or cartoons posted in the workplace, or overheard
conversations between willing listeners (even if sexually themed or
otherwise offensive) would be undirected and therefore protected.

Like all lines, this one is somewhat arbitrary; it protects some
speech that might seem unworthy of protection, and allows the sup-
pression of some speech that some might think should be protected.
But it has several advantages. First, it allows the suppression of
most of the truly egregious harassing speech in the workplace. Em-
ployees continually bothering coworkers with sexual propositions

246. The offended employee's "captivity" to the speech or to the poster is not a part
of the test; as Part II(D)(2), supra, discussed, this Comment is skeptical about the no-
tion of audience captivity in the workplace.

247. The speaker might know this either because the listener has already told him
that she does not want hear this sort of comment, or because the comment is generally
known to be inherently offensive.
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or sexually explicit language, or insulting them to their faces, can,
under this standard, be restrained.

Second, it protects employees from offensive messages without
preventing the speakers from getting their messages across to other
employees. If a speaker wants to convince his coworkers that wo-
men should stay in the home, or that Catholic politicians are not to
be trusted, he may still do so. The proposed standard would only
prevent him from targeting his speech at a coworker who will likely
be offended by it, and this coworker is in any event unlikely to be
convinced by the offensive speech.

Third, it avoids, at least to some extent, the problem of view-
point discrimination. If harassment law were to apply to undirected
speech-say, political posters-then it would permit posters that
express some political points of view (for instance, equality of wo-
men) but not other points of view (for instance, inferiority of wo-
men). The Court has often recognized that such restrictions are
particularly dangerous, because they let the government control the
substance of the nation's political discourse; and these restrictions
are no less dangerous in the workplace. It is true that this Com-
ment's proposal does tolerate viewpoint discrimination for directed
speech, but, as this Part will argue, this sort of viewpoint discrimi-
nation is less dangerous than in the undirected speech case.

Fourth, it avoids the problem of valuing undirected speech
based on its content. It is tempting to say that, though political
speech should be allowed in the workplace, "low-value speech,"
such as bigoted epithets, pornography, or possibly even other forms
of nonpolitical speech should not be. But this is a very difficult and
dangerous distinction to draw. Vulgarisms often carry a political
message, and are often offensive precisely because of this message;
and, as the Cohen v. California Court recognized, the vulgarity is
often a crucial part of the message being expressed. Pornography
may generally not carry a political message, but condemning por-
nography as "low-value" requires often difficult distinctions be-
tween pornography and "legitimate" sexually themed art (which
people often have in their workplaces). And trying to distinguish
"nonpolitical" bigoted jokes from political speech would be virtu-
ally impossible.
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B. Why Undirected Harassing Speech Should Be Protected

1. Undirected Harassing Speech Outside of the Workplace

The state interest in assuring equality of work environment
cannot always outweigh the free speech interest. To begin with, a
hostile work environment can be created by speech outside the
workplace. This is accepted as a matter of law,248 and is true as a
matter of fact. Imagine that an employer hired two notorious
KKK spokesmen (for perfectly legitimate business reasons). Such
hiring could certainly create a hostile work environment: a Jewish
or a black employee who has to work with the Klansmen, who he
knows hates him, can certainly feel that the environment is offen-
sive. He could even feel compelled to quit, especially when he sees
them on television talking about "niggers" and about sending the
Jews back to Israel, and realizes that he will have to work with
them the next morning; a white non-Jewish employee would not
feel the same psychological pressure. Such a work environment
might be somewhat less hostile than if the bigoted speech took place
in the workplace, but it could certainly be very hostile nonetheless.

But even if the employer's hiring decision, or the Klansmen's
subsequent speeches, did create a work environment hostile to
blacks or Jews, one cannot imagine that the First Amendment
would tolerate imposition of liability for public, political speech.
Even those who favor punishment of public racist speech concede
that some such speech should be protected. 249 For example, there
seems no doubt that speech which insults people for their religious
points of view-"Catholicism is the devil's religion, and Catholics
are servants of Satan"-must be protected when said in public.250

Demanding that employers refuse to hire people who publicly hold
offensive points of view, or demanding that employers prohibit em-
ployees from making offensive statements outside the workplace, is
unacceptable. 251

248. See supra note 50 (discussing cases where speech outside the workplace was
considered part of the harassment).

249. See, e.g., Matsuda, supra note 56, at 2364-65 (outlawing scientific claims of
racial inferiority "might be inappropriate").

250. See, e.g., Kunz v. New York, 340 U.S. 290 (1951) (Baptist preacher's vitupera-
tive attack on other religions held protected); Cantwell v. Connecticut, 310 U.S. 296
(1940) (Jehovah's Witness's attack on Catholicism held protected).

251. Even when the government acts as an employer, it has only limited control over
its employees' off-the-job statements. See, e.g., Perry v. Sindermann, 408 U.S. 593, 597
(1972).
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2. Undirected Harassing Speech Within the Workplace

Once one concedes that not all speech that can contribute to a
hostile work environment may be suppressed, the issue becomes
more complicated. As mentioned above, some line must be drawn
to separate the speech that may be suppressed because it can con-
tribute to a hostile work environment, and the speech that may not
be suppressed despite its possible contribution to a hostile work
environment.

One obvious place to draw this line is at the office door. Even
if allowing speech restrictions outside the workplace is too much of
a burden on First Amendment values, perhaps, some have argued,
allowing speech restrictions within the workplace is less of a bur-
den. The workplace, after all, is for working, not for political dis-
course,252 and in any event banning bigoted speech in the workplace
"does not censor such speech everywhere and for all time."' 253 Be-
sides, some might say, people on the job are already not free to
speak, because they are subject to censorship by their employer; the
extra restrictions imposed by law are correspondingly less intrusive.
In fact, a number of commentators have, as discussed in Part II(A)
above, argued that the First Amendment simply does not apply, or
does not apply at full strength, to the workplace.

But such an argument ignores the reality of people's social and
political lives. The average American does not go to public demon-
strations, or burn flags outside the Republican party convention, or
write books, or go to political discussion groups. A great part,
maybe even the majority, of most Americans' political speech hap-
pens in the workplace, where people spend more of their waking
hours than anywhere else except (possibly) their homes. And this is
especially true of any issues that have to do with the workplace:
equal opportunity, affirmative action hiring, the rights of women,
and the like. If a policeman feels that women make bad police of-
ficers, or if a worker feels that affirmative action programs are just
another way in which the white race is being repressed, the logical
place for them to talk about it is in the workplace. 254

252. See Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1535 (M.D.
Fla. 1991) (making this argument).

253. See Strauss, supra note 4, at 46.
254. Though this argument has the most force for speech that is actually about the

political issues of the day, it also applies to other speech, such as jokes, social commen-
tary, or casual conversation. As the Court held in Winters v. New York, striking down a

law which banned as "obscene" magazines devoted to crime stories:
We [cannot accept] that the constitutional protection for a free press ap-

plies only to the exposition of ideas. The line between the informing and
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This also shows the fallacy of justifying harassment law by say-
ing that the employees can still spread their bigoted opinions
outside the workplace. 25 5 The Court has consistently rejected this
argument when content-based distinctions were involved,256 and it
is particularly untenable in this case, where the opportunities for an
employee to communicate to his coworkers outside the workplace
are theoretical at best. Telling an employee that he cannot talk poli-
tics to his coworkers at the office generally means that he cannot
talk politics to them at all.257

It is true that political speech in the workplace cannot lead to
harassment law liability unless someone actually overhears it and is
offended by it.258 But this danger is always present whenever any-
one puts up a poster,259 and it is almost equally present for spoken

the entertaining is too elusive for the protection of that basic right. Eve-
ryone is familiar with instances of propaganda through fiction. What is
one man's amusement, teaches another's doctrine. Though we can see
nothing of any possible value to society in these magazines, they are as
much entitled to the protection of free speech as the best of literature.

333 U.S. 507, 510 (1948). So too with speech in the workplace: there is no way of
distinguishing "true political speech" from, say, an ethnic joke, which might convey a
political opinion much more effectively than any explicit political slogan. See also
Abood v. Detroit Bd. of Educ., 431 U.S. 209, 231 (1977) ("expression about philosophi-
cal, social, artistic, economic, literary, or ethical matters" is "entitled to full First
Amendment protection").

255. See Strauss, supra note 4, at 46 (banning bigoted workplace speech "does not
censor such speech everywhere and for all time").

256. See, e.g., Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 541
n. 10 (1980) ("we have consistently rejected the suggestion that a government may jus-
tify a content-based prohibition by showing that speakers have alternative means of
expression"); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 556 (1975) (fact
that plaintiff could have put on its play in another theater irrelevant when a content-
based restriction is involved).

257. An employee could try to reach his coworkers outside the workplace to talk
politics, but he would likely reach only a small fraction of them.

258. Though mere offense is not enough to lead to liability-the offense must be
severe enough to create a hostile work environment-the threat of liability may lead
rational employers to suppress any speech that could contribute to a hostile environ-
ment, even if the speech does not by itself create such an environment. See supra Part
I(C)(2).

259. For instance, the University of Lowell in Massachusetts recently charged edi-
tors of student newspaper with "creating a 'hostile environment' on campus" and other
"civil rights" abuses for running a cartoon that showed an animal rights activist with
the caption "some of my best friends are laboratory rats," and a big-bellied death-pen-
alty advocate with the caption "none of his best friends are young, black males."
"Although the drawing seems on its face to support claims that [young black males]
were disproportionately victimized by the death penalty, [complaining] students ac-
cused the paper of 'racial insensitivity' for having 'very boldly compared young, black
males to laboratory animals, in particular, rats.'" Savage, Forbidden Words on Cam-
pus, supra note 59, at 1. If the newspaper cartoon could be said to create a "hostile
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conversations. Allowing people to express certain viewpoints only
when the speakers know that no possibly offended coworker can
overhear them will have an immense chilling effect. Many employ-
ees have no access to truly private areas; anywhere they want to
talk, in the lunchroom or in the workplace, they run the risk of
being overheard.26°

Any notion that speech in the workplace is unprotected by the
First Amendment also runs counter to the Court's government em-
ployee speech 261 and labor speech 262 cases. It is true that govern-
ment employee speech is less than fully protected, but only because
the government as employer has more authority over its employees'
speech than the government acting as sovereign would have over
ordinary citizens' speech. 263 The recognition that government em-
ployee speech-even when said on the job-and labor speech de-
serve First Amendment protection shows that the Court treats
workplace speech as valuable.

Of course, harassment law may not chill the discussion of some
political topics, but many political topics do involve racial, sexual,
national, or religious issues. Discussions about affirmative action,
religion, women's rights, abortion, or election campaigns (especially
ones involving racial issues), are quite likely to involve statements
that may offend one group or another. If some employees criticize
affirmative action, and say that it "gives to less qualified minorities
jobs that should belong to more qualified whites," then minority
employees who overhear these statements may certainly feel of-
fended, and feel that the work environment has become hostile.264

environment" on campus, the same cartoon posted on someone's office door could be
said to create a "hostile work environment."

260. See Byron, supra note 49 (alleged harassment consisted of ethnic and racial
jokes sent via electronic mail to plaintiff's boss, and a phone conversation overheard by
plaintiff, in which plaintiff's boss told someone to "[s]hut up before I take you to Har-
lem and leave you there (where) you will probably be mugged").

261. See, e.g., Rankin v. McPherson, 483 U.S. 378 (1987) (sheriff's department
could not fire employee who said that it was too bad that President Reagan survived an
assassination attempt).

262. See supra Part II(A)(1).
263. See Pickering v. Board of Educ., 391 U.S. 563, 568 (1968) ("the State has inter-

ests as an employer in regulating the speech of its employees that differ significantly
from those it possesses in connection with regulation of the speech of the citizenry in
general").

264. Some view opposition to affirmative action as racist itself. See, e.g., Jouzaitis,
NIU Split on Political Correctness, Chicago Tribune, Oct. 24, 1991, at CI (quoting Prof.
Stanley Fish of Duke University, who expresses this sentiment); see also Kennedy, Per-
suasion and Distrust: A Comment on the Affirmative Action Debate, 99 HARV. L. REV.
1327, 1338 (1986) (arguing that anti-affirmative-action campaigns "reflect racially selec-
tive indifference" and "antipathy born of prejudice").
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Intemperate comments on foreign policy-such as the trade ten-
sions between America and Japan-can be very offensive to some
national groups.265 Racially polarized union elections can easily
produce offensive comments or leaflets.266

This chilling of political speech would become even more se-
vere if legislatures decide to protect other groups from workplace
harassment. Congress already prohibits some discrimination based
on veteran status;267 imagine the impact that restrictions on speech
that creates a work environment hostile to veterans 268 would have

265. For instance, in one case, an American company competing with Japanese
manufacturers used samurai, kabuki, and sumo figures in its ads to represent its Japa-
nese competition; employees frequently referred to "Japs," e.g., "Jap competition," "the
Japs are coming." The EEOC, acting on a complaint by a Japanese-American em-
ployee, found that the ads and the workplace comments constituted racial harassment.
See Complaint at 3, EEOC v. Hyster Co., No. 88-930-DA (D. Or. filed Aug. 15, 1988);
EEOC Letter of Determination at 1-4, Hyster; Civil Rights Division Complaint at 1-2,
Hyster. The case was eventually settled "for undisclosed monetary terms and other
commitments." Hyster, EEOC Settle Lawsuit, supra note 12. Discussion of American
economic competition with Japan clearly seems to be core political speech; while using
the term "Jap" was doubtless uncalled-for, American-Japanese competition is the very
sort of political topic that arouses strong passions and strong words, especially among
American workers who fear losing their jobs. Cf NAACP v. Claiborne Hardware Co.,
458 U.S. 886, 928 (1982) (holding that even language which seems to incite to violence
may be protected: "extemporaneous rhetoric cannot be nicely channeled in purely dul-
cet phrases"); Watts v. United States, 394 U.S. 705, 708 (1969); see also Cohen v. Cali-
fornia, 403 U.S. 15 (1971). And the EEOC's finding that even the ads, which did not
use the word "Jap," were harassing implies that it might have found the employee com-
ments to be harassing even if they did not involve slurs (but were nonetheless offensive).

266. See, e.g., Advisory Opinion, Cases 27-CA-10941(P), 27-CA-10962(P), 27-CB-
2741(P), 27-CB-2744(P), NLRB Off. Gen. Counsel, 1991 NLRB GCM LEXIS 11 (Jan.
31, 1991). This opinion stated that Title VII liability might have been imposed on the
employer had it not disciplined employees who wrote and distributed a publication that
used the words "Spics, Kikes, and Broads" while criticizing the president of the em-
ployee union. Id. at *1, *6-*7. The employees alleged that the article was intended as
satire (which seems plausible from the opinion). Id. at *1, $17. Though the opinion
dealt primarily with whether the employer was contractually permitted to discipline the
employees-the employer itself wanted to do so-its conclusion about Title VII seems
both legally plausible and normatively troubling. Employee commentary on the quali-
ties of their union management seems to deserve the highest level of First Amendment
protection, even when it might be offensive to other employees. And this is the very sort
of speech that is most effective when said in the workplace.

267. See supra note 23.
268. There is no reason why the Court would view the interest in ensuring equality

of workplace access to veterans as any weaker than the similar interest for women or
racial, religious, or national minorities. It is true that antiveteran harassment is not as
common as harassment based on sex or race, but antiveteran harassment seems just as
unfair to the victim as any other sort of harassment. Anti-Catholic, anti-Italian, and
anti-Polish harassment also seem rather rare (at least from the reported cases), but it
seems clear that, when such harassment arises, it is as deserving of a remedy as sexual
or racial harassment; so too with discrimination or harassment based on veteran status.
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had during the Vietnam War. 269 Similarly, if a state prohibits har-

assment based on sexual preference, discussion of a multitude of

topics, from the Bowers v. Hardwick 270 decision to the military's
antihomosexual policy, would be chilled.271

An even more serious problem arises if the speech that creates
the hostile work environment is an inherent part of the employer's

business. A bookstore's decision to stock--or specialize in-racist
literature could easily create a hostile work environment for many
employees, especially minority employees. For instance, a Jewish

bookstore employee who is told that he must deal with Nazi propa-
ganda, and must politely answer customer questions about such
propaganda, might well quit rather than continue working in such

an environment. There is nothing in harassment law that would
keep it from being applied in this case; if a poster saying "Hitler
didn't go far enough-kill the kikes" on a coworker's office door

can create a hostile work environment, there is no reason why the
same poster hung for customers to see and buy would not create an

equally hostile environment. In fact, this hypothetical is not far

from what New York's highest court came within one vote of hold-
ing in State Division of Human Rights v. McHarris Gift Center:272

that a gift shop could be barred from displaying items bearing anti-
Polish statements because these items send a message to Polish cus-

tomers that they are not welcome in the shop. But it seems clear
that, if the First Amendment protects the products sold in the store,
it must immunize the seller from liability for a hostile work environ-
ment caused by the products.

Of course, speech in the workplace is already restricted:

clearly, an employer may prohibit offensive speech in the work-
place, either to minimize tension between employees, or because it

thinks that bigoted speech is wrong, or for any other reason. But
there is a vast difference between allowing an employer to restrict

269. Consider, for instance, a heated discussion of the My Lai massacre, which

might involve questions of whether being a soldier is itself immoral, or whether Ameri-

can soldiers as a class were behaving badly in the war.

270. 478 U.S. 186 (1986) (holding that there is no constitutional right to engage in

homosexual sex).
271. Cf Doe v. University of Mich., 721 F. Supp. 852, 865 (E.D. Mich. 1989) (cam-

pus speech code led to administrative action against student who discussed whether

homosexuality is "curable"); see also id. at 858 (campus speech code said that "[y]ou
are a harasser when ... [y]ou tell jokes about gay men and lesbians").

272. 52 N.Y.2d 813, 418 N.E.2d 393, 436 N.Y.S.2d 878 (1980). This case was de-
cided under a state law that prohibited the display in stores of signs telling certain
groups that they are unwelcome, but it could easily come up under harassment law, too.
The court did not discuss the First Amendment.
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workplace speech and allowing the government to do so. A house-
holder may prevent her dinner party guests from talking about reli-
gion; the owner of a restaurant may refuse service to someone who
is wearing a "Fuck the Draft" jacket;273 a television producer may
forbid its employees from making controversial political statements
on a show.274 But clearly the government may not require the
householder, the restaurant owner, or the producer to impose such
restrictions.

Some may argue that all this is just the price we must pay for
avoiding work environments hostile to particular groups. Harass-
ment law might keep employees from talking about women's rights
or affirmative action in the workplace, but, the argument would go,
the interest in equality is so strong that it justifies such a restric-
tion.275 But this argument stands conventional First Amendment
values on their head. When government is regulating speech, it
must generally err on the side of underregulation, not overregula-
tion: "if some constitutionally unprotected speech must go unpun-
ished, that is a price worth paying to preserve the vitality of the
First Amendment." 276 The reason that much subversive advocacy
and other very dangerous speech are protected is precisely that the
Court is extremely reluctant to allow even the strongest of state in-
terests to trump the free speech interest. Allowing the restriction of
core political speech in order to serve even the most important state
interests is dangerous and inappropriate.

Protecting core political speech from harassment law is espe-
cially important because many of harassment law's speech restric-
tions are viewpoint-based restrictions, the kind that the Court has
most strongly condemned. 277 One person in the lunch room may

273. A state might enact a law that prohibits restaurant owners from behaving this
way, but there is certainly no constitutional bar to the restaurant owner doing this.

274. See, e.g., Mullen, Andy Rooney Suspended by CBS for Racist Remarks, UPI,
Feb. 8, 1990, available in LEXIS, Nexis Library, UPI File (CBS suspended on-air com-
mentator for allegedly making racist comments in an interview, and fired another com-
mentator for "[telling] an interviewer that blacks were better athletes than whites
because they were 'bred to be that way' during the days of slavery").

275. Cf Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 773 F.
Supp. 792, 794 (E.D. Va. 1991) (university argued that "any infringement on the First
Amendment rights of [plaintiff students] is permissible because compelling educational
interests are at stake" (emphasis added)).

276. Houston v. Hill, 482 U.S. 451, 462 n.ll (1987).
277. Even when the Court has tolerated content-based restrictions, it has said that

viewpoint-based restrictions are impermissible. See, e.g., R.A.V. v. City of St. Paul,
1992 U.S. LEXIS 3863, *12-*23 (June 22, 1992) (even fighting words, which may be
regulated based on their content, may not be regulated based on the viewpoint they
express); FCC v. Pacifica Found., 438 U.S. 726, 745-46 (1978) (plurality opinion) ("it is

[Vol. 39:17911854
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speak eloquently and loudly about how women are equal to men,
and harassment law will not stop him. But when another tries to
respond that women are inferior-belong in the home, are unrelia-
ble during their menstrual periods, or should not be allowed on the
police force27 8-harassment law steps in. It seems to be both ex-
tremely dangerous in this case, and an extremely dangerous prece-
dent for the future, to let the government control the parameters of
public debate in this way.

3. Undirected Epithets Within the Workplace

The case for suppressing bigoted epithets, even when not di-
rected at a particular employee, is easier than the case for sup-
pressing "core political speech." Such epithets are, arguably, both
more offensive and less valuable 279 than nonvulgar (though bigoted)
speech. It is possible that, even if the balance between the state
interest and the free speech interest tips in favor of free speech for
core political speech, it would tip against it for the epithets.

But there are good reasons to protect even bigoted epithets (so
long as they are undirected). First, the insight of Cohen v. Califor-
nia-that censoring the vulgarism often means censoring the polit-
ical message2 80-is equally apt in the workplace. "Fuck the Draft"
is not the same as "I Do Not Like the Draft," or "The Draft Is
Bad"; "niggers are ruining this country" is not the same as "blacks
are ruining this country." During the first years of Margaret

a central tenet of the First Amendment that the government must remain neutral in the
marketplace of ideas"); Young v. American Mini Theatres, Inc., 427 U.S. 50, 70 (1976)
(plurality opinion) (discussing "the government's paramount obligation of neutrality in
its regulation of protected communication," and emphasizing that the regulation at is-
sue was "unaffected by whatever social, political, or philosophical message a film may

be intended to communicate"); see also, e.g., City of Renton v. Playtime Theatres, Inc.,

475 U.S. 41, 48-49 (1986) (quoting Police Dep't v. Mosley, 408 U.S. 92, 95-96 (1972))

("government may not grant the use of a forum to people whose views it finds accepta-

ble, but deny use to those wishing to express less favored or more controversial views";

the case involved an ordinance that appeared on its face to be content-based, but the
Court described as content-neutral).

278. See supra notes 14-15 and accompanying text.

279. See, e.g., Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (profanities

"are no essential part of any exposition of ideas, and are of such slight social value as a

step to truth that any benefit that may be derived from them is clearly outweighed by

the social interest in order and morality"); see also FCC v. Pacifica Found., 438 U.S. at
745 (1978) (citing Chaplinsky for this proposition).

Note that undirected epithets cannot be prohibited as "fighting words," precisely
becaue they are undirected. See Cohen v. California, 403 U.S. 15, 20 (1971).

280. Cohen, 403 U.S. at 25-26.
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Thatcher's premiership in England, "Ditch the Bitch" 21 was a pop-
ular anti-Thatcher slogan,2 2 though it was condemned as offensive
by British feminists; 2 3 "Ditch Thatcher" would have been less of-
fensive, but would hardly have carried the same message.

Second, harassment law censors bigoted epithets precisely be-
cause of their political message, the message that members of partic-
ular groups are inferior and unwelcome. 284 Thus, the one modem
case that has approved a regulation aimed at vulgar language, FCC
v. Pacifica Foundation, is inapposite here. The Pacifica Court held
that some vulgarisms can be banned from the radio because they
"are offensive irrespective of any message that may accompany the
exposure, ' 28 5 but indicated that "[i]f there were any reason to be-
lieve that the [Commission's action] could be traced to [the broad-
cast's] political content ... First Amendment protection might be
required. ' 286 In harassment law, bigoted epithets are banned when
and only when they are used to convey an offensive message,287 and
the ban is traceable directly to their political content. When harass-
ment law suppresses epithets, it is because of their political content,
not because of their lack of political content.

Third, drawing distinctions between "valuable" reasoned
speech and "low-value" unreasoned speech is difficult and danger-
ous. 288 Some Justices have indeed drawn some such distinctions in

281. Though not as offensive as some words, "bitch" has been recognized as offen-
sive enough that it can contribute to a hostile work environment. See Arnold v. City of
Seminole, 614 F. Supp. 853, 858 (E.D. Okla. 1985); Strauss, supra note 4, at 1.

282. See Deming, Britain's "Iron Lady, " NEWSWEEK, May 14, 1979, at 50; see also
Kieckhefer, Three-Way Mayor's Race Draws to Close, UPI, Feb. 21, 1983, available in
LEXIS, Nexis Library, UPI File (same slogan used by opponents of Mayor Jane Byrne;
condemned as sexist and "an outrageous campaign tactic"); Williams, Can Dixy Rise
Again?, NEWSWEEK, July 14, 1980, at 28 (same slogan used in reference to former
Washington governor Dixy Lee Ray); see also the last two paragraphs of note 54, supra
(describing vulgar criticism of Representative Pat Schroeder by navy officers angered by
her accusation of sexual harassment in the navy).

283. See Thatcher Lookalike to Strip on Stage, Reuters, Feb. 24, 1984, available in
LEXIS, Nexis Library, OMNI File.

284. See sources listed supra note 226.
285. 438 U.S. 726, 746 n.23 (plurality opinion).
286. Id. at 746.
287. For instance, if someone said "so-and-so called me a nigger," or used some

such word affectionately, there would probably be no liability, because the word used in
such a context could not lead to a hostile work environment.

288. See, e.g., Schauer, supra note 148, at 292-94 (the "offensive speech" category is
"far more troublesome" than categories like commercial speech or defamatory speech,
in part because it is "notoriously vague. Vagueness probably cannot be completely
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the past,289 but extending this distinction further is unwise, because
it is very hard to establish just what speech is valuable and reason-
able and what speech is vulgar (and therefore "low-value"). Recall
that the words condemned as "no essential part of any exposition of
ideas" 290 in Chaplinsky were "fascist" and "god-damned racket-
eer"; 291 the Texas v. Johnson dissent described flagburning-specifi-
cally citing Chaplinsky-as "no essential part of any exposition to
ideas."' 292 The vagueness of the terms "vulgar," "offensive," and
"no essential part of any exposition of ideas" may lead to the sup-
pression of even core political speech, simply because the majority
or the elite find it to be offensive.293

4. Pornography Posted in the Workplace

Suppressing pornography is also easier to justify than sup-
pressing core political speech, and the Court has indeed allowed
greater restrictions on pornography in general. 294 But there are sev-
eral reasons why even restrictions on workplace pornography are
not a good idea.

eliminated in any area of law, but that is no excuse for failing to recognize degrees of
vagueness ....").

This is not to say that First Amendment analysis should never put different values
on different kinds of speech, see, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 340
(1974) ("there is no constitutional value in false statements of fact"); in fact, this Com-
ment argues that offensive speech directed at an unwilling listener is less valuable than
speech directed at a willing listener or at the workplace at large. The difficulty with
drawing a distinction between "reasoned" speech and "vulgar" speech is that such a
distinction is just too subjective and indefinite. See also infra Part III(D)(2) (arguing
that the directed-undirected distinction is superior to a reasoned-vulgar distinction or a
political-nonpolitical distinction).

289. See, e.g., FCC v. Pacifica Found., 438 U.S. 726 (1978) (Stevens, J., writing for a
three-member plurality) (profanity on the radio); Young v. American Mini Theatres,
Inc., 427 U.S. 50 (1976) (Stevens, J., writing for a four-member plurality) (pornogra-
phy); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (fighting words, but see Stros-
sen, supra note 20, at 510, indicating that the Court has not upheld a single fighting
words conviction since Chaplinsky).

All three of these doctrines have attracted a good deal of criticism. See, e.g., Gard,
Fighting Words as Free Speech, 58 WASH. U.L.Q. 531 (1980) (criticizing the fighting
words doctrine); Schauer, supra note 148, at 288-94 (criticizing Pacifica's and Young's
low-value speech doctrine).

290. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
291. Id. at 569.
292. Texas v. Johnson, 491 U.S. 397, 432 (1989) (Rehnquist, C.J., dissenting).
293. See Schauer, supra note 148, at 295 ("[w]hen, as with 'offensiveness,' the cate-

gory is so inherently and extremely indeterminate and so linguistically ill-defined, a
serious risk exists that the category will in practice be misapplied"); see also Gard, supra
note 289, at 548, 566, 580 (fighting words statutes are almost exclusively enforced
against people who insult police officers).

294. See, e.g., Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976).
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To begin with, even if pornography can be suppressed, it can-
not be suppressed because it makes men who see it think of women
in some "improper" way. Robinson v. Jacksonville Shipyards, Inc.
used exactly this argument, saying that pornography makes male
employees view female employees not as equal coworkers, but as sex
objects, and that this leads to a work environment hostile to wo-
men; 295 but even if one accepts this factual premise, it is a totally
unacceptable reason to suppress speech. If there is one principle at
the root of the First Amendment, it is that speech cannot be sup-
pressed because it may change the listeners' opinions;296 sup-
pressing speech for this reason is "thought control" 297 in its most
literal sense. Even the strongest of state interests in equality cannot
justify suppressing speech because it makes people think women are
inferior.

Even if pornography is restricted not because it makes men
think a particular way, but because it offends women more than it
does men-because its offensiveness, and not its message, creates a
hostile work environment 29 8-several problems still remain. To be-
gin with, if pornography is particularly offensive to women because

295. 760 F. Supp. 1486, 1502-07 (M.D. Fla. 1991); see also Abrams, Gender Dis-
crimination and the Transformation of Workplace Norms, 42 VAND. L. REV. 1183, 1212
n.118 (1989):

Pornography on an employer's wall or desk communicates a message
about the way he views women, a view strikingly at odds with the way
women wish to be viewed in the workplace. Depending on the material
in question, it may communicate that women should be objects of sexual
aggression, that they are submissive slaves to male desires, or that their
most salient and desirable attributes are sexual. Any of these images may
communicate to male coworkers that it is acceptable to view women in a
predominantly sexual way.

See also Comment, supra note 113, at 438 (arguing that workplace pornography can be
banned because "pinups of nude or scantily clad women, shot in sexually submissive
poses, reinforce impermissible sexual stereotypes of women").

296. See American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 329-30 (7th Cir.
1985), aff'd, 475 U.S. 1001 (1986); see also Gitlow v. New York, 268 U.S. 652, 673
(1925) (Holmes, J., dissenting) ("[i]f in the long run the beliefs ... are destined to be
accepted by the dominant forces of the community, the only meaning of free speech is
that they should be given their chance"). The one exception to this rule allows the
punishment of incitement to imminent lawless action, Brandenburg v. Ohio, 395 U.S.
444, 447-48 (1969), but the very narrowness of this exception-its toleration of advo-
cacy of violence that does not reach the level of incitement-shows the strength of the
rule. See L. TRIBE, supra note 163, § 12-9 nn.56-58.

297. See Hudnut, 771 F.2d at 329 (striking down antipornography ordinance that
was justified by the alleged tendency of pornography to make men who see it view
women in a certain way).

298. Cf FCC v. Pacifica Found., 438 U.S. 726, 746 (1978) (emphasizing that the
"seven dirty words" could be restricted because they are inherently offensive, and not
because they convey an offensive political message). But see infra note 301.
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it expresses the message that women are only sex objects, and
should be viewed as men's playthings and not as equals, 299 then por-
nography becomes political speech, suppressed precisely because of
the viewpoint it expresses. 3°° The Court has been tolerant of por-
nography regulations only because they were not viewed as at-
tempts to suppress a particular viewpoint.30'

But even if pornography is nonpolitical speech, and is offensive
regardless of the viewpoint it expresses, there remains the problem
of drawing the line between it and "legitimate art," which is fully
protected by the First Amendment. 30 2 It might seem intuitively ob-
vious that, say, a Playboy centerfold and a Gauguin print are com-
pletely different, but courts and legislatures have been unable to
come up with any rule that will separate them.303 The Robinson

299. See supra note 295.
300. See Hudnut, 771 F.2d at 331-32; cf. United States v. Eichman, 496 U.S. 310

(1990) (striking down flag desecration statute, because, though facially content-neutral,
it was clearly aimed at the suppression of particular points of view).

301. Young v. American Mini Theatres, Inc., 427 U.S. 50, 70 (1976) (emphasizing
that restrictive zoning of adult theaters is permissible because it is unaffected "by
whatever social, political, or philosophical message a film may be intended to communi-
cate"). Of course, one can argue that even obscenity is actually suppressed precisely of
the message that it conveys, the message that sexual gratification is a good thing; there
might really be no distinction between speech that offends because of its form and
speech that offends because of its content. Nonetheless, the Court has accepted this
distinction in both Young and Pacifica, so the distinction, right or wrong, is part of the
doctrine.

302. See, e.g., Abood v. Detroit Bd. of Educ., 431 U.S. 209, 231 (1977) (art is enti-
tled to full First Amendment protection); Erznoznik v. City of Jacksonville, 422 U.S.
205 (1975) (nude scenes in movies are constitutionally protected even if shown on a
drive-in theater screen that is visible from a public street).

303. See, e.g., Memoirs v. Massachusetts, 383 U.S. 413 (1966) (overturning determi-
nation that the 18th-century novel Memoirs of a Woman of Pleasure was obscene);
Kingsley Int'l Pictures Corp. v. Regents, 360 U.S. 684 (1959) (overturning determina-
tion that a movie based on the book Lady Chatterley's Lover was obscene); Emerson,
Pornography and the First Amendment: A Reply to Professor MacKinnon, 3 YALE L. &
POL'Y REv. 130, 131-32 (1985) (Indianapolis antipornography ordinance would have
outlawed "the Arabian Nights, John Cleland's Fanny Hill, Henry Miller's Tropic of
Cancer, William Faulkner's Sanctuary, and Norman Mailer's Ancient Evenings, to
name but a few. The ban.., would embrace much of the world's art, from ancient
carvings to Picasso .... "); Kinney, Art Gallery, Director Acquitted in Mapplethorpe
Photo Exhibit, L.A. Times, Oct. 7, 1990, at AI (art gallery sued for exhibiting homoer-
otic photographs); Wood, Caution: This Art May Offend, N.Y. Times, Aug. 11, 1989, at
A27 (proposed NEA restrictions on "pornography" would restrict museums from dis-
playing paintings by Gauguin, Rubens, Rembrandt, and Picasso); see also Prosecutor to
Appeal Dismissal of Obscenity Charges Against Radio Station, UPI, Aug. 26, 1981, avail-
able in LEXIS, Nexis Library, UPI File (radio station prosecuted for airing show enti-
tled "Gaydreams"). See generally Darnton, On Brian De Palma-Crossing the Line
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court's final order, as discussed above,3°4 would have banned an em-
ployee from putting a calendar of Renaissance nudes on his wall, or
a suggestive picture of his wife on his desk (even if the picture in-
volves no nudity30 5). Similarly, a professor at Penn State recently
complained that Goya's painting "Naked Maja" constituted sexual
harassment; "[w]hether it was a Playboy centerfold or a Goya," the
professor said, "what I am discussing is that it's a nude picture of a
woman which encourages males to make remarks about body
parts. ' ' 3°6 Employees of Vermont's Human Services Agency filed
three sexual harassment complaints about a painting of Columbus
and his men arriving in the New World that showed native women
with bare breasts.30 7 In one recent harassment case, an employee

Between Art and Pornography?, N.Y. Times, Nov. 18, 1984, § 2, at 1, col. 6 (generally
discussing the shading of art into pornography).

Some might object to the very concept of trying to distinguish "fine art" from
"pornography," arguing that the distinction is entirely a matter of each viewer's subjec-

tive and culturally biased perceptions, and that neither category may properly be sup-

pressed. There is much to be said for this position, though the Court has at least partly

rejected it, by looking in the Miller test at whether the material has serious artistic

value. Miller v. California, 413 U.S. 15 (1973). This Comment makes the more modest

argument that, even if "art" and "pornography" are different, the courts have not been

able to come up with a principled distinction between them.
304. See supra Part I(C)(3).
305. See Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1542 (M.D.

Fla. 1991) (banning non-nude pictures if the model "is posed for the obvious purpose of

displaying or drawing attention to private portions of his or her body"); Comment,
supra note 113, at 438 (arguing that pinups both of nude and of "scantily clad women,

shot in sexually submissive poses, reinforce impermissible sexual stereotypes of
women").

306. Hentoff, Sexual Harassment by Francisco Goya, Wash. Post, Dec. 27, 1991, at

A21. Though the complaint was an internal complaint to school management, and not

a legal claim, it shows the willingness of some to describe "legitimate art" as harassing,

and the difficulty of distinguishing "bad nudity" from "good nudity." In fact, the
Robinson decision was cited by school administrators as one reason for removing the

painting from the professor's classroom in response to her complaint. Hentoff, Trivial-

izing Sexual Harassment, Wash. Post, Jan. 11, 1992, at A19.
Cf Lovell v. Superintendent, 26 Mass. App. Ct. 35, 523 N.E.2d 268 (1988) (prison

management took down nude photos posted in prisoners' cells, including both Playboy

pinups and a copy of the painting "Bather" by Renoir; the ostensible reason for this was

to protect the sensibilities of women prison employees, and of employees with strict

religious beliefs); L.A. Times, Oct. 31, 1986, § 1, at 2 (county officials objected that a

sculpture of a naked man displayed in the County Hall of Justice and Records "might
interfere with programs on sexual harassment," and asked the county Arts Council to

cover it); cf also Art of Birth Raises Hackles, Vancouver Sun, May 25, 1992 (critics

condemned as "a form of sexual harassment" a painting that depicts a woman who

symbolizes Mother Earth giving birth to a child poisoned by chemicals; the painting
was displayed in a city hall gallery in Spokane, Washington).

307. Vt. Censors Painting, Newsday, May 31, 1992, at 14. The Vermont agency may

have found it to be in its own best interests to remove a painting that hurt its employees'

morale. However, the classification of the painting as "sexual harassment" indicates

1860
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complained about bare-breasted mermaid table decorations at a
company party.308 Should the decorations have been viewed as un-
protected pornography or protected art? How can one tell? If an
employer cannot tell in advance-if there is no guarantee to the
employer that it will not be liable for art posted by its employees-
then harassment law will, by its chilling effect on employers, sup-
press "legitimate art" as well as pornography.

One other problem with restricting pornography in the work-
place is that there must be at least some uses of pornography by the
employer that cannot be restricted, even if they do create a hostile
work environment for its employees. It seems clear that, say, a fe-
male employee of an art gallery--or a female employee of an adult
bookstore-cannot claim that sexually explicit materials in the
workplace are creating a hostile work environment. To hold other-
wise would make it virtually impossible for such materials, which
are protected by the First Amendment, to be distributed3 ° 9 And
even if the business is not selling the materials, but only using them
as part of their decor--either a "high-class" restaurant putting sex-
ually explicit art on the walls, or a "low-class" bar posting pin-
ups-the materials would be protected.310 Surely pictures that are

that the law might force even a private employer who wanted to keep such a painting to
remove it.

308. Jones v. Flagship Int'l, 793 F.2d 714, 716-17 (5th Cir. 1986), cert. denied, 479
U.S. 1064 (1987). The court found that the decorations, coupled with three sexual pro-
positions by the employee's boss, did not create a sufficiently hostile environment, but
the court did not hold that the table decorations could not contribute to--or, if perva-
sive enough, by themselves create-a hostile work environment. An employer reading
this decision might quite reasonably decide to bar all such decorations for fear of possi-
ble liability, even though no liability was imposed in this particular case. See supra Part
I(C)(I)-(2).

309. For a recognition of this concern, see Annapolis, Md., Ordinance 0-44-91
(Apr. 13, 1992) (to be codified at ANNAPOLIS, MD., CODE §§ 3.40.010-.040) (imposing
criminal penalties for an employer who allows, among other things "deliberate, repeated
display of sexually graphic materials," but only when such display "is not necessary for
business purposes").

310. Arguing that the woman somehow "assumed the risk" by going to work for
this employer does not solve the problem. It seems that the right to be free from sexual
harassment ought not be waivable, see Alexander v. Gardner-Denver Co., 415 U.S. 36,
51 (1974) ("there can be no prospective waiver of an employee's rights under Title
VII"); and if it is waivable, why shouldn't the woman's going to work for a shipyard be
as much of a waiver as her going to work for a bar? Also, the example in the text would
work equally well if the business started out as a "legitimate" bookstore, bar, or restau-
rant, and began to display sexually explicit materials after the woman began working
there.
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protected speech when hanging in a museum are no less protected
when used as interior decoration. 311

But if the interest of the gallery, bar, or restaurant in display-
ing pornography can trump its customers' and employees' interest
in not being exposed to pornography, then why doesn't a shipyard
worker's interest in displaying pornography trump his fellow em-
ployees' interest in not being exposed to it? It is true that, in the
first case, the employer is motivated by a desire to make more
money, and, in the second case, the employee is motivated by his
own prurient interests. But it is unclear why the employer's motive
is any more worthy of respect than the employee's motive. The sit-
uation becomes even less clear if the shipyard case is seen as the
employer allowing pornography in the workplace in order to please
some of its employees-why should an employer be allowed to put
up pornography to keep its customers happy but not to keep its
employees happy?

These are all difficult questions, and their difficulty is part of
the reason that this Comment argues against allowing government
regulation of undirected pornography in the workplace. Allowing
regulation of workplace pornography is certainly not as easy as just
saying that pornography is "low-value speech." It must be clear
that pornography is not being regulated because of its effect on will-
ing viewers, or because of its political message. The restriction
must not be so broad as to include "legitimate" art, or art intended
to make a social or political statement. And, the restriction must
permit businesses to use sexually explicit materials for their own
purposes, and must explain how this use is different from employ-
ees' use of such materials. Perhaps some carefully drafted law can
satisfy these requirements, but harassment law as it now stands does
not.

311. The notion of employees complaining about offensive promotional materials

used by their employer is hardly fanciful. Several employees of Stroh's brewery have
recently sued their employer for workplace sexual harassment that was allegedly caused
by the employer's ads, which feature women in bikinis. Part of the remedy that the
employees seek is the discontinuation of the ads. Hayes, Stroh's Harassment Suit Pits
Feminists Against Groups That Defend Free Speech, Wall. St. J., Nov. 14, 1991, at B5,
col. 1. It is not hard to imagine employees complaining about similar "harassment"
when it is not an advertisement but is part of, say, a restaurant's decor, or even is a
product sold by the employer. Unlike the Stroh's ads, the sexually explicit or suggestive

materials in such cases would not be commercial speech, which is defined to include

only "speech which does no more than propose a commercial transaction." See Bolger
v. Youngs Drug Prods., 463 U.S. 60, 66 (1983) (quoting Virginia Parmacy Bd. v. Vir-

ginia Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976).

[Vol. 39:17911862
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C. Why Directed Harassing Speech Should Be Unprotected

1. Suppressing Directed Speech Has a Minimal Impact on
Communication of Ideas

Restrictions on directed speech, unlike restrictions on undi-
rected speech, only prevent people from communicating their opin-
ions to coworkers who do not want to listen. They do not keep an
employee from trying to convince willing listeners, or from putting
up a poster that conveys his message to the workplace at large. If
the main reason we value free speech is that it allows people to
spread their ideas, then the value of directed speech, aimed solely at
an unwilling listener, is modest indeed. A black employee who is
told that he is a "nigger" is unlikely to become convinced of
anything.

It is true that the Court has recognized other justifications for
speech besides the spread of ideas. 312 For instance, many argue that
allowing speakers to express themselves is an end in itself,313 and
this might explain why even directed speech, aimed at an unwilling
listener, is often protected. A person may insult another to the
other's face, so long as the insult does not "have a direct tendency
to cause acts of violence"; 314 a person may argue with a police of-
ficer, so long as the argument does not actually interfere with the
police officer's duties.315 But the strength of the state interest in
equal treatment in the workplace should change this analysis. The
workplace is different; freedom from insult in the workplace is more
important to an employee's ability to earn a living than freedom
from insult on the street. And, while self-expression is an important
justification for free speech, it is less weighty when it stands alone
than when it is coupled with the other justifications. Suppressing
someone's ability to express himself to an unwilling listener is a
smaller imposition than suppressing his ability to try to convince
willing listeners of his opinions. 316

312. See Shiffrin, The First Amendment and Economic Regulation: Away from a
General Theory of the First Amendment, 78 Nw. U.L. REV. 1212, 1252 (1983) ("[T]he
Court has been unwilling to confine the first amendment to a single value or even to a
few values.").

313. See, e.g., Redish, The Value of Free Speech, 130 U. PA. L. REV. 591, 626
(1982) (arguing that the main justification of free speech is self-expression).

314. Gooding v. Wilson, 405 U.S. 518, 523-24 (1972).
315. Houston v. Hill, 482 U.S. 451, 461-63 (1987).
316. This analysis may not be true in other contexts, especially outside the work-

place. For instance, there are good reasons to protect abusive language directed to gov-
ernment officials, such as police officers. See Lewis v. New Orleans, 408 U.S. 913 (1972)
(Powell, J., concurring).

1863
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This distinction is, to some extent, recognized by existing doc-
trine. For instance, in Frisby v. Schultz, the Court upheld a ban on
picketing of a private residence, while recognizing that general, un-
directed picketing in a residential area was protected.3 17 The ordi-
nance, the Court found, was "narrowly tailored to protect only
unwilling recipients of the communications .... [T]he picketing is
narrowly directed at the household, not the public. The type of
picketers banned by the [ordinance] generally do not seek to dissem-
inate a message to the general public, but to intrude upon the
targeted resident, and to do so in an especially offensive way. ' 318

This analysis is equally true of all varieties of directed speech,
whether or not political, and whether or not intended to be offen-
sive. Directed vulgarities are certainly unlikely to convince the lis-
tener of anything except the speaker's hostility. The speaker may
well get satisfaction from being able to express himself this way, but
there is little reason to value the speaker's satisfaction higher than
the state interest in assuring equality of working conditions. Explic-
itly sexual statements targeted at a listener, or even nonexplicit sex-
ual propositions, 319 should be just as restrictable. Often the speaker
will not intend to offend the listener (especially when he is trying to
woo her), but once the listener lets the speaker know that these
comments are unwelcome, then these comments, too, become un-
likely to convince the listener of anything.

317. 487 U.S. 474, 486 (1988). This argument is not intended to imply that Frisby is
a controlling precedent in the workplace; as supra Part II(D)(1) discussed, it was based
on the special concern about the privacy of the home. Frisby is only brought up here to
show that the directed-undirected distinction proposed by this Comment is not entirely
an unprecedented one.

318. Id. at 485-86 (emphasis added); cf Organization for a Better Austin v. Keefe,
402 U.S. 415, 419 (1971) (striking down an injunction against a community group's
distributing leaflets criticizing a real estate broker, and distinguishing Rowan v. Post
Office Dep't, 397 U.S. 728 (1970), which upheld a Federal statute that let householders
shut off the flow of "erotically arousing or sexually provocative" mailings to their
houses; the Keefe Court held that "[a]mong other important distinctions, respondent is
not attempting to stop the flow of information into his own household, but to the pub-
lic"). 402 U.S. at 420.

319. Professor Strauss concludes that "[s]peech that truly does not constitute a sex-
ual demand, but rather is a request for a personal relationship, sexual or otherwise...
must constitute either sexually explicit or degrading speech directed at an individual" to
be regulable. Strauss, supra note 4, at 44. But cf Ellison v. Brady, 924 F.2d 872, 880
(9th Cir. 1991) (expressions of romantic interest that were not explicit, degrading, or
demanding, can create a hostile work environment; Ellison was decided after Strauss's
article was published). This Comment takes the position that even polite expressions of
romantic interest should be regulable, if the listener has told the speaker that she does
not want to hear them.

[Vol. 39:17911864
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Directed political speech might be speech on a more "valua-
ble" topic, but, again, once the listener has told the speaker that she
does not want to hear more, the First Amendment value of the
speech becomes negligible; in the words of Rowan v. Post Office
Dep't, "no one has a right to press even "good" ideas on an unwill-
ing recipient. ' 320 Although it is possible that the speaker may even-
tually convince a hostile listener, it seems improbable. One can
imagine a female worker who every day is told a new reason why
women should stay at home, and eventually becomes convinced,
though she was initially offended by the idea. More likely, however,
the offended listener will every day get less and less receptive to the
speaker's message. There should be nothing wrong with giving the
employee the power to tell a coworker that she just does not want to
hear anything more about this topic.

Professor Browne, who concludes that harassment law's
speech restrictions are generally unconstitutional, argues that even
offensive speech "may serve a valuable function by acting as a
'safety valve,' which has been recognized by some as a reason to
protect speech."' 32' "In a number of harassment cases," Professor
Browne says,

it appears that some of the offensive language is a product of
resentment of affirmative action or even of prohibitions against
discrimination. If so, that resentment can only be exacerbated by
insulating women and minorities from offense and requiring a
modification of employee behavior upon entry of women or mi-
norities into the workplace. Expressions of hostility may be su-
perior to the manifestations of hostility that might result if the
expression is prohibited.322

But, valuable as safety valves may be, it is unclear why the govern-
ment cannot decide that the safety-valve value of directed offensive
speech in the workplace is still less than the harm it causes. Under
this Comment's proposal, undirected speech will still be protected,
so resentful employees can still blow off steam by muttering
amongst themselves. The incremental benefit of allowing directed
offensive speech is outweighed by the negative effects of the speech.

Professor Browne also argues that
expressions of sexist and racist views may actually have a benefi-
cial impact on social views, because hearing such statements in
their baldest form may have the effect of demonstrating the pov-

320. 397 U.S. 728, 738 (1970).
321. Browne, supra note 4, at 541 (citing Whitney v. California, 274 U.S. 357, 375

(1927) (Brandeis, J., concurring)).

322. Id.
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erty of the beliefs expressed .... Stifling that expression could
have the unwanted effect of reducing the extent to which persons
having unarticulated prejudices examine them. 323

This might be true if the law tried to restrict all racist and sexist
speech, so racist and sexist speakers would only discuss their views
with like-minded people, and never have the chance to be persuaded
that their views are wrong. But merely restricting speech that is
directed at a person who will likely be offended by such views will
not have this effect. Employees can still discuss their opinions with
willing listeners, and people who disagree with the opinions will still
have a chance to argue against them. Suppressing directed harass-
ing speech will merely keep speakers from seeking out an employee
who they know will be offended, and expressing their opinions to
her face.

2. Directed Speech May Be Restricted Despite the Content-
Based and Viewpoint-Based Nature of the Restriction

One of the reasons the directed residential picketing ordinance
in Frisby v. Schultz was upheld was its content-neutrality. A similar
ordinance that applied only to nonlabor picketing was struck down
in Carey v. Brown 324 because "[the] permissibility of residential
picketing under the [law was based] solely on the nature of the
message being conveyed. ' 325 What is more, harassment law, even
when limited to directed speech, is not only content-based, but
viewpoint-based. 326 It can impose liability for an employee's telling
a black coworker that blacks are inferior, but not for the employee's
telling the coworker that blacks and whites are equal. In a sense it
is like the statute the Court struck down in Lamont v. Postmaster
General, which banned, in the interests of preventing offense to the
recipient, all mailings of Communist propaganda to anyone who
had not explicitly requested it.327

But there are three reasons to sustain restrictions on offensive
directed speech despite their not being viewpoint-neutral. First, un-
like restrictions on undirected speech, they do not make it substan-
tially harder for particular viewpoints to make their way into the
"marketplace of ideas." Restrictions on directed speech, as Part
III(C)(1) above discussed, suppress only speech that is highly un-

323. Id. at 542.
324. 447 U.S. 455 (1980).
325. Id. at 461.
326. Accord Grey, supra note 171, at 101 (conceding that harassment law is a "view-

point-[based] regime of censorship," but not questioning its constitutionality).
327. 381 U.S. 301, 310 (1965).

[Vol. 39:17911866.
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likely to convince the listener. The spread of antiblack diatribes
would not be substantially slowed by a requirement that they not be
targeted at blacks.

Second, there may be no practical alternative to harassment
law that still serves the state interest in ensuring equality of working
conditions, but does it in a content-neutral or viewpoint-neutral
way. One can ban all picketing in front of a residence, but one cer-
tainly cannot ban all speech directed at an employee in the work-
place. Harassment law's restriction could be broadened to prohibit
all offensive speech targeted at a particular employee, 328 regardless
of whether the employee belongs to any particular group; this may
make the restriction viewpoint-neutral.3 29 But it could also create
an unacceptable burden for employers, because it would force them
to intervene, on pain of possible liability, into every private disa-
greement or feud between two employees. 330

Third, the very important state interest that is present here, but
not in the other cases, may justify even viewpoint-based restrictions
that would be unacceptable in the absence of the interest. In Carey
v. Brown, for instance, the Court struck down the'residential picket-
ing law because it found that the content distinction-labor picket-
ing was permitted, but other picketing was not-was not narrowly
tailored to the interest in preserving residential privacy; labor pick-
eting, the Court said, was no less intrusive than other picketing. 33'
Here, where the law is well-tailored to the interest, the answer
should be different.

328. This could not be done under Title VII as it now exists, but would require a
new statute that banned all harassment, not just harassment based on race, sex, religion,
or national origin. It would also require a different state interest to justify it, because it
would bar offensive speech regardless of its effect on equality in the workplace.

329. See Boos v. Barry, 485 U.S. 312, 319 (1988).
330. The law might also be made viewpoint-neutral by banning any discussion of

racial or sexual matters, regardless of their point of view, in the workplace. But this
would obviously be a vastly overbroad and oppressive regulation, and might be no less
harmful than an explicitly viewpoint-based regulation. See Stone, Restrictions of Speech
Because of Its Content: The Peculiar Case of Subject-Matter Restrictions, 46 U. CH. L.
REV. 81 (1978) (subject-matter restrictions that prohibit speech about a narrow range of
political issues can have all the bad effects of viewpoint-based restrictions).

331. 447 U.S. 455 (1988).
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D. The Directed- Undirected Speech Distinction: Applications and
Implications

1. Unavoidable Exposure Is Not the Same as Directedness

Under this Comment's standard, speech, to be seen as "di-
rected," must be consciously targeted at an employee, not merely
unavoidably within the employee's sight or hearing. Thus, if a male
employee intentionally leaves an offensive poster (pornographic or
merely bigoted) on a coworker's desk, this would be directed
speech; but if the employee puts the poster up on the walls where
coworkers might see it, it would not be. This result is different from
the one reached by Professor Strauss, who (talking specifically
about pornography) concludes that "pornographic pictures posted
in conspicuous places, so that turning away is not feasible or would
place too great a burden on the woman employee, should be viewed
as directed speech. The woman employee [may prove directedness
by demonstrating] that the workplace was so permeated with pic-
tures of naked women that avoiding exposure to the pictures was
infeasible."3 32

The reason that speech should not be called directed, even
when it is unavoidably seen or overheard by an offended person, lies
in the policy behind the directed-undirected distinction. This dis-
tinction is intended to allow the suppression of speech that is likely
only to offend, but to protect speech that is likely to reach willing
listeners or viewers. As Part III(B) argued, suppressing speech-
even pornography-that is likely to find a willing audience cannot
be justified even by the very important state interest in workplace
equality. And this argument is even stronger for nonpornographic
speech, such as political posters or political conversations, even
when they are likely to be overheard by unwilling listeners.

Professor Strauss's approach leads to a different result because
it is based in part on the captive audience rationale, 33 and it suffers
from some of the difficulties inherent in this rationale.33 4 For in-
stance, Professor Strauss says that "coworkers discussing among
themselves a sexually explicit joke which can be readily avoided by
the worker who prefers not to hear it" 3

3 will still be protected; but
the only way that a worker can avoid the joke is by recognizing it as
a sexually explicit joke, by which time the offense may have already

332. Strauss, supra note 4, at 49 (footnote omitted).
333. Id. at 48-49.
334. See supra Part II(D)(2).
335. Strauss, supra note 4, at 49.
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have taken place. 336 Similarly, even if an employee can readily
avoid an offensive poster, the very act of avoiding it would only
bring the poster to mind. 337 Finally, the vagueness of the notion of
"[inability] to escape exposure to the speech" 338 would lead to over-
regulation. 339 An employer that understands the indefiniteness of
whether a conversation "can be readily avoided," or whether a
poster (pornographic or merely offensive) is "in [an] inconspicuous
place[ ]-1340 may well feel forced to ban all offensive posters, or all
offensive conversations.

2. Problems of Definiteness

The line between directed and undirected speech is not without
its problems. One problem is drawing the line in close cases. What
if two employees intentionally go to a coworker's work area to carry
on an offensive conversation, hoping that the coworker will over-
hear? What if someone puts up a derogatory cartoon on his office
door, knowing that all the other employees in the department be-
long to the group that the cartoon would offend? Is the speech di-
rected or undirected?

These are difficult questions, questions of the sort that arise
whenever a line needs to be drawn. It is probably best to describe
both of these hypotheticals as involving directed speech, in keeping
with the policy behind the directed-undirected distinction; in both
of the above examples, the harassers are clearly trying to offend
rather than communicate. On the other hand, one may reasonably
argue that the speech is nonetheless undirected, because of the diffi-
culties involved in determining the speaker's intent.

But despite these difficulties, the directed-undirected standard
avoids some other, possibly greater difficulties. First, there are large
core areas of speech on both sides that are clearly either directed or
undirected. Under this standard, an employee will generally be able
to speak his mind to willing listeners, or to post written material,
without fear of discipline, and without arousing in his employer a
fear of liability. Similarly, an employee will know that, when he

336. See id. at 48 (quoting favorably FCC v. Pacifica Foundation, 438 U.S. 726,

748- 49 (1978), which held that the listener's ability to turn off the radio when he heard
offensive words was insufficient protection, because such a solution "is like saying that
the remedy for an assault is to run away after the first blow").

337. See supra text immediately following note 219.

338. Strauss, supra note 4, at 48.
339. See supra Part I(C)(1) (discussing employers' incentives to overregulate).

340. Strauss, supra note 4, at 49.
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speaks directly to another employee, he should be careful not to
make statements that he knows offend her.

Furthermore, a rule that would look to the content of undi-
rected speech-such as whether the speech is political, bigoted, vul-
gar, degrading, or pornographic-would create even more
dangerous uncertainties. As Part III(B)(2) argues, undirected
speech, even in the workplace, is a valuable part of public discourse.
Allowing liability for undirected speech, and letting the liability
turn on whether a joke is political or not, whether a discussion
about racial issues is bigoted,3 41 or whether a borderline epithet is
vulgar, would have an unacceptable chilling effect.342 Unless one is
willing to suppress any workplace speech that may create a hostile
work environment, or condemn harassment law as entirely uncon-
stitutional when applied to speech, the directed-undirected line may
be the best line to draw.

3. Problems of Underprotection of Victims

Another possible problem with the directed-undirected stan-
dard is that it does not protect victims from some rather nasty
forms of harassment. As the discussion in Part III(B) conceded, a
hostile work environment may be created even by undirected
speech. A woman employee may be extremely offended by perva-
sive degrading pornography; a black employee may feel he is in a
hostile work environment when he frequently overhears other em-
ployees expressing racist ideas to each other, or using racist slurs; a
Jewish employee may find it hard to work around people who he
knows are Nazis, even if they say nothing insulting while at work.

These situations are unfortunate, but they are the price we pay
for having the First Amendment. The First Amendment protects
much harmful speech, such as advocacy of violence,3 43 intentional
infliction of emotional distress, 3 and the revelation of some deeply

341. See Matsuda, supra note 56, at 2361-70 (discussing whether Zionist advocacy,
scientific claims of racial inferiority, allegations that the Holocaust was a myth, display
of Nazi memorabilia, and use of racist slurs in the interests of literary realism should be
criminalizable "hate speech"); see also supra note 264 (some argue that even hostility to
affirmative action is racist).

342. See, e.g., Doe v. University of Mich., 721 F. Supp. 852, 866-67 (E.D. Mich.

1989) (campus policy that barred language which "stigmatized" or "victimized" indi-
viduals was unconstitutionally vague).

343. See Brandenburg v. Ohio, 395 U.S. 444 (1969).
344. See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988).
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private information.3 45 It may in some cases also protect harassing
workplace speech, even when it creates a hostile work environment.

Fortunately, the great majority of harassment cases, especially
the most egregious ones, involve directed harassment, which this
Comment's standard would not protect; even Robinson involved
not only pornography but also many highly offensive slurs, insults,
and innuendos. 346 And, of course, nonspeech harassment, such as
offensive touching, or quid pro quo harassment, 347 would in any
case be unprotected. Restrictions on nonspeech harassment, quid
pro quo harassment, and directed harassment-coupled with the
employers' nonlegal incentives to provide tolerable workplaces 34 8-

should provide a remedy for all but a few hostile work
environments.

CONCLUSION

The problem of workplace harassment and harassment law's
response to it raise two equally frightening specters. One is a work-
place so filled with abuse, insult, or unwanted sexual attention that
employees are driven from their jobs or forced to work in an intoler-
able atmosphere. But the other is a workplace in which the expo-
sure of certain "unacceptable" viewpoints on certain political
issues-such as religion, affirmative action, or the Equal Rights
Amendment-is banned because of the employer's fear of legal lia-
bility. Completely unrestricted free speech, such as we enjoy in the
public arena, cannot be the answer to this; but neither can the ad-
mittedly strong interest in equal access to the workplace justify sup-
pression of all speech that might frustrate this interest. Some
accommodation must be made, and both sides must pay some price.

The right place to draw the line, this Comment has argued, is
between directed speech-offensive speech that is targeted at a par-
ticular employee because of the employee's race, sex, religion, or
national origin-and undirected speech, such as overheard conver-
sations between willing employees, or printed matter posted in the
workplace. Directed speech can be suppressed with minimum im-
pact on First Amendment interests, because targeted offensive

345. See Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975) (release of the name
of a rape victim derived from public court documents).

346. Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1498-99 (M.D.
Fla. 1991).

347. See supra note 42 and accompanying text.
348. See supra note 89 (pointing out that it is good business for employers to restrict

harassing speech on their own).
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speech is quite unlikely to convince or edify the listener; in most
cases, it is likely only to offend. But undirected speech cannot be
suppressed without keeping employees from spreading their polit-
ical and social opinions to other, willing, listeners. For many, the
workplace is the only place where they can effectively talk religion
or politics, and the First Amendment cannot tolerate such speech
suppression in the workplace, especially when it is only particular
points of view that are suppressed.

Tolerating even undirected offensive speech exacts a price, and
some have recently begun to challenge its acceptability. Some argue
that we have not paid enough attention to the offensiveness and
dangerousness of bigoted speech, and that the First Amendment
should sometimes yield to equality and social harmony. But the
First Amendment has often exacted a high price; it has forced us to
tolerate speech that urges revolution, that undermines the nation's
war effort, or that advocates what some see as immoral and danger-
ous personal behavior. We value the First Amendment because the
price the alternative exacts-the power of the government to im-
pose an orthodoxy of speech and thought, or to cleanse public dis-
course of ideas it finds dangerous and threatening-is even higher.
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