
COMMONWEALTH OF MASSACHUSETTS 

THE TRIAL COURT 

 

SUFFOLK, SS               SUPERIOR COURT DEPARTMENT 

                             C. A. No.  

 

 

JOHN DOE 1,  JOHN DOE 2, and JOHN DOE 3, 

                                                                         Plaintiffs 

                                             v 

ROBERT J. MANNING, R. NORMAN PETERS, MARY L. 

BURNS, ROBERT EPSTEIN, DAVID G. FUBINI, MARIA 

D. FURMAN, STEPHEN R. KARAM, MICHAEL V. 

O’BRIEN, KERRI E. OSTERHAUS-HOULE, IMARI K. 

PARIS JEFFRIES, JAMES A. PEYSER, ELIZABETH D. 

SCHEIBEL, HENRY M. THOMAS, STEVEN A. TOLMAN, 

VICTOR WOOLRIDGE, CHARLES F. WU, NOREEN C. 

OKWARA, SILAVONG PHIMMASONE, MARY L. 

BURNS, BRIAN J. MADIGAN, KATHERINE E. 

MALLETT, JIYA NAIR, SARA TARIQ, EACH IN THEIR 

OFFICIAL CAPACITIES AS MEMBERS OF THE BOARD 

OF TRUSTEES OF THE UNIVERSITY OF 

MASSACHUSETTS; MARTY MEEHAN, IN HIS 

OFFICIAL CAPACITY AS PRESIDENT OF THE 

UNIVERSITY OF MASSACHUSETTS; KUMBLE R. 

SUBBASWAMY, IN HIS OFFICIAL CAPACITY AS 

CHANCELLOR, UNIVERSITY OF MASSACHUSETTS 

AMHERST   

                                                                        Defendants 
 

 

 

 

 

 

 

 

       EMERGENCY MOTION 

AND MEMORANDUM IN 

SUPPORT THEREOF FOR 

PRELIMINARY 

INJUNCTION 

 

MOTION 

Pursuant to Mass. R. Civ. P. 65, Plaintiffs hereby move this Honorable Court to issue a 

preliminary injunction directing that the Defendants not permit the BDS event currently 

scheduled for May 4, 2019 to take place on the campus of U Mass Amherst. As reasons therefor, 

Plaintiffs state: (1) Plaintiffs have a significant likelihood of success on the merits; (2) In 
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considering the balance of the harm, although the Plaintiffs will suffer irreparable harm if the 

event is allowed to take place on the U Mass Amherst campus, the Defendants will suffer no 

harm if they disallow the event and tell the group to find another venue; (3) If the Preliminary 

Injunction is not granted, and the anti-Semitic rally detailed in the Complaint is allowed to take 

place, Plaintiff students will suffer immediate and irreparable harm. 

MEMORANDUM OF LAW 

I. Standard for Preliminary Injunctive Relief: 

 The standard for granting relief when a party seeks a preliminary injunction in Massachusetts is 

set forth in Packaging Industry Group, Inc. v. Cheney, 380 Mass. 609 (1980). The Court stated at 

p.617: 

[W]hen asked to grant a preliminary injunction, the judge initially evaluates in 

combination the moving party’s claim of injury and chance of success on the merits. If 

the judge is convinced that failure to issue the injunction would subject the moving party 

to a substantial risk of irreparable harm, … the judge must then balance this risk against 

any similar risk of irreparable harm which granting the injunction would create for the 

opposing party. What matters as to each party is not the raw amount of irreparable harm 

the party might conceivably suffer, but rather the risk of such harm in light of the party’s 

chance of success on the merits. Only where the balance between these risks cuts in favor 

of the moving party may a preliminary injunction properly issue. 

 

II. Plaintiff have a Significant Chance of Success on the Merits 

A.  Allowing A Faculty-Sponsored BDS Event On Campus Violates University Policy 

U Mass Amherst has issued numerous policies concerning its commitments on non-

discrimination, intolerance and inclusion.   

This is their policy on values: 

UMass Amherst has a long-standing commitment to social progress and social justice. 

We value diversity and equity and strive for inclusive excellence in our classrooms, 

http://masscases.com/cases/sjc/380/380mass609.html
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research labs, dorms, and beyond. All campus community members seek to uphold the 

following values of diversity, equity, and inclusion:  

 The University of Massachusetts Amherst, as a public land-grant institution, has a 

responsibility to provide access and opportunities for all people…. 

 The University of Massachusetts Amherst is committed to ensuring freedom of 

expression and dialogue among diverse groups in a community defined by mutual 

respect. 

 …UMass Amherst affirms its responsibility by creating and ensuring a respectful, 

safe, and inclusive campus for all members of the community (emphasis supplied). 

                                                https://www.umass.edu/diversity/about/our-values 

 

This is their policy on Discrimination: 

Notice of Non-Discrimination Based on Protected Status  

The University of Massachusetts Amherst (the “University”) is committed in 

policy, principle, and practice to maintaining an environment which prohibits 

discriminatory behavior and provides equal opportunity for all persons. The 

University affirms its commitment to provide a welcoming and respectful work 

and educational environment, in which all individuals within the University 

community may benefit from each other’s experiences and foster mutual respect 

and appreciation of divergent views. The University will not be tolerant of 

conduct which violates rights guaranteed by the law or University policies. 

Accordingly, and pursuant to the Affirmative Action and Non-Discrimination 

Policy, the University prohibits discrimination and harassment based upon 

protected characteristics, and retaliatory conduct, in accordance with state and 

federal non-discrimination laws, including but not limited to Title IX of the 

Education Amendments of 1972, Title VII of the Civil Rights Act of 1964, 

Section 504 of the Rehabilitation Act of 1973, the Violence Against Women Act 

of 1994, and the Massachusetts anti-discrimination laws. (emphasis supplied). 

The University of Massachusetts Amherst prohibits discrimination on the basis of 

race, color, religion, creed, sex, age, marital status, national origin, mental or 

physical disability, political belief or affiliation, pregnancy and pregnancy related 

condition(s), veteran status, sexual orientation, gender identity and expression, 

genetic information and any other class of individuals protected from 

discrimination under state or federal law in any aspect of the access to, admission, 

or treatment of students in its programs and activities, or in employment and 

application for employment. 

https://www.umass.edu/titleix/sites/default/files/policy_publish.pdf 

 

 

https://www.umass.edu/diversity/about/our-values
https://www.umass.edu/titleix/sites/default/files/policy_publish.pdf
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This is their policy on intolerance: 

UNIVERSITY OF MASSACHUSETTS POLICY AGAINST INTOLERANCE 

The Board of Trustees denounces intolerance which interferes with those rights 

guaranteed by law or policy, and insists that such conduct has no place in a 

community of learning. We also recognize the obligation of the University to 

protect the rights of free inquiry and expression, and nothing in the Resolution in 

Support of Pluralism or Policy Against Intolerance shall be construed or applied 

so as to abridge the exercise of rights under the Constitution of the United States 

and other Federal and State laws  (emphasis supplied). 

https://www.umassp.edu/sites/umassp.edu/files/content/policies/board/personnel/I

ntolerance_Policy.pdf 

 

This is their policy against hate: 

Through the Hate Has No Home at UMass initiative, we stand united in defense of 

diversity and inclusion. Now more than ever, we must show that we reject all forms of 

bigotry and hatred. 

Together, we reaffirm UMass Amherst’s commitment to ensuring a safe and welcoming 

living-learning environment for every member of our community. 

Join us in actively making UMass an inclusive campus for all. 

https://www.umass.edu/diversity/hate-has-no-home-at-umass 

 

As documented in excruciating detail in the Complaint, BDS and its advocates are the very 

embodiment of bigotry, hatred, and anti-Semitism.  They call for the elimination of Israel and 

terrorism against Jews.  

The University also has a policy against BDS: On January 7th, 2014, Chancellor Subbaswamy 

issued this statement: 

The University of Massachusetts Amherst is opposed to academic boycotts of any kind. 

The current boycott of academic institutions in Israel by several academic associations is 

no exception. While individuals have the right to express their views, we believe that 

academic boycotts undermine the fundamental principles of free expression and inquiry 

that are central to our mission of teaching, research and service. 

 

https://www.umass.edu/newsoffice/article/statement-umass-amherst-chancellor-kumble  

https://www.umassp.edu/sites/umassp.edu/files/content/policies/board/personnel/Intolerance_Policy.pdf
https://www.umassp.edu/sites/umassp.edu/files/content/policies/board/personnel/Intolerance_Policy.pdf
https://www.umass.edu/diversity/hate-has-no-home-at-umass
https://www.umass.edu/newsoffice/article/statement-umass-amherst-chancellor-kumble
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On May 4, 2016, the Chancellor reiterated the University’s position: 

The University of Massachusetts Amherst is opposed to academic boycotts of any kind. The 

recent vote by members of the UMass Amherst Graduate Employee Organization to endorse 

the Boycott, Divestment and Sanctions (BDS) movement against Israel is no exception. 

UMass Amherst will not discontinue any of its academic programs in Israel nor will 

divestment from Israeli-related investments be considered. Furthermore, we expect all union 

members, regardless of the political positions they or their unions may take, to fulfill their 

official duties as employees of the university fully consistent with university policy. While 

individuals have the right to express their views, we believe that academic boycotts 

undermine the fundamental principles of free expression and inquiry that are central to our 

mission of teaching, research and service. 

 

       https://www.umass.edu/newsoffice/article/chancellor%E2%80%99s-statement-bds 

Allowing a BDS event to be sponsored by 3 faculty departments violates all of these policies. 

B. Allowing A Faculty-Sponsored BDS Event On Campus Violates the Prohibition 

against Anti-Semitism on Campuses of the United Department of Education 

Both the United States Department of State and the Department of Education have adopted the 

following working definition of anti-Semitism: 

 

Manifestations might include the targeting of the state of Israel, conceived as a Jewish 

collectivity. However, criticism of Israel similar to that leveled against any other country 

cannot be regarded as anti-Semitic. Anti-Semitism frequently charges Jews with conspiring 

to harm humanity, and it is often used to blame Jews for “why things go wrong.” It is 

expressed in speech, writing, visual forms and action, and employs sinister stereotypes and 

negative character traits. 

  

Contemporary examples of antisemitism in public life, the media, schools, the workplace, 

and in the religious sphere could, taking into account the overall context, include, but are not 

limited to: 

 Calling for, aiding, or justifying the killing or harming of Jews in the name of a 

radical ideology or an extremist view of religion. 

 Making mendacious, dehumanizing, demonizing, or stereotypical allegations about 

Jews as such or the power of Jews as collective — such as, especially but not 

exclusively, the myth about a world Jewish conspiracy or of Jews controlling the 

media, economy, government or other societal institutions. 

 Accusing Jews as a people of being responsible for real or imagined wrongdoing 

committed by a single Jewish person or group, or even for acts committed by non-

Jews. 

https://www.umass.edu/newsoffice/article/chancellor%E2%80%99s-statement-bds
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 Denying the fact, scope, mechanisms (e.g. gas chambers) or intentionality of the 

genocide of the Jewish people at the hands of National Socialist Germany and its 

supporters and accomplices during World War II (the Holocaust). 

 Accusing the Jews as a people, or Israel as a state, of inventing or exaggerating the 

Holocaust. 

 Accusing Jewish citizens of being more loyal to Israel, or to the alleged priorities of 

Jews worldwide, than to the interests of their own nations. 

 Denying the Jewish people their right to self-determination, e.g., by claiming that the 

existence of a State of Israel is a racist endeavor. 

 Applying double standards by requiring of it a behavior not expected or demanded of 

any other democratic nation. 

 Using the symbols and images associated with classic antisemitism (e.g., claims of 

Jews killing Jesus or blood libel) to characterize Israel or Israelis. 

 Drawing comparisons of contemporary Israeli policy to that of the Nazis. 

 Holding Jews collectively responsible for actions of the state of Israel. (emphasis 

supplied). 

 

THESE EXAMPLES ARE THE VERY ESSENCE OF BDS AND IT SUPPORTERS.  

 

As Congressman Brad Sherman said last year when this definition was adopted by the 

Department of Education, “You cannot protect Jewish students from anti-Semitism unless you 

define anti-Semitism.” https://sherman.house.gov/media-center/press-releases/department-of-

education-embraces-state-department-definition-of-anti   

Now it is possible to protect Jewish students – under the policies of the U Mass, of the United 

States Department of Education, and the anti-discrimination laws of the Commonwealth. But in 

order to do that, U Mass Amherst must not be allowed to host this BDS event.  BDS events on 

campus have resulted in harassment and intimidation of Jewish students:  The Anti-Defamation 

League has documented it: 

 

https://sherman.house.gov/media-center/press-releases/department-of-education-embraces-state-department-definition-of-anti
https://sherman.house.gov/media-center/press-releases/department-of-education-embraces-state-department-definition-of-anti
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Many of the founding goals of the BDS movement, including denying the Jewish people 

the universal right of self-determination – along with many of the strategies employed in 

BDS campaigns are anti-Semitic. Many individuals involved in BDS campaigns are 

driven by opposition to Israel’s very existence as a Jewish state.  Often time, BDS 

campaigns give rise to tensions in communities – particularly on college campuses – that 

can result in harassment or intimidation of Jews and Israel supporters, including overt 

anti-Semitic expression and acts.  This dynamic can create an environment in which anti-

Semitism can be expressed more freely.   

https://www.adl.org/resources/backgrounders/bds-the-global-campaign-to-delegitimize-

israel 

 

Others have also done so: “Enough is Enough: Universities and colleges are failing to protect 

Jewish students. It must stop.” https://www.tabletmag.com/jewish-news-and-

politics/283535/enough-is-enough-2 

C.  Allowing A Faculty-Sponsored BDS Event On Campus Violates the University’s             

Contract with its Students 

The legal relationship between a student and a university is contractual.  The catalogues, 

bulletins, published policies, and regulations of the institution determine the terms of that 

contract. Lyons v Salve Regina College, 586 F2d 200 (1st Cir. 1977), Morris v Yale University, 

477 F. Supp. 2d 450 (D. Conn. 2007), Kashmiri v Regents of University of California, 156 Cal. 

App. 4th 809 (2007). The numerous policies against discrimination, bigotry and hatred, and 

particularly against anti-Semitism and BDS are terms of the Plaintiffs’ contract with Defendants.  

Sponsorship by Defendants of a BDS rally directly violate their contract with Plaintiffs. 

 

D.  Allowing A Faculty-Sponsored BDS Event On Campus is compelled by the First 

Amendment 

Defendants have written that University legal counsel: 

https://www.adl.org/resources/backgrounders/bds-the-global-campaign-to-delegitimize-israel
https://www.adl.org/resources/backgrounders/bds-the-global-campaign-to-delegitimize-israel
https://www.tabletmag.com/jewish-news-and-politics/283535/enough-is-enough-2
https://www.tabletmag.com/jewish-news-and-politics/283535/enough-is-enough-2
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advises that the University of Massachusetts is a public university subject to the First 

Amendment of the United States Constitution.  Case law has clearly established that a 

public university that creates a limited or designated public forum may not thereafter 

condition use of the forum on the viewpoint of the speaker.  Counsel points to Widmar v. 

Vincent, 454 U.S. 263 (1981); Lamb’s Chapel v. Center Moriches Union Free School 

Dist., 508 U.S. 394 (1993) for this proposition. 

 

                    Complaint, Exhibit F 

In response, it was pointed out to them that those cases are not on point and do not compel them 

to hold the event: 

In the Widmar case, the question was “whether a state university, which makes its 

facilities generally available for the activities of registered student groups, may close its 

facilities to a registered student group desiring to use the facilities for religious worship 

and religious discussion.” The court said that their decision was “narrow” one, and that 

the University, having created a forum generally open to student groups, could not ban 

religious speech.  The court was careful to say that they affirmed the continuing validity a 

“university's right to exclude even First Amendment activities that “violate reasonable 

campus rules or substantially interfere with the opportunity of other students to obtain an 

education.” 

  

The group here is not a registered student group, and the issue has nothing to do with the 

First Amendment’s religious Establishment Clause. 

Complaint, Exhibit F 

 

The second case cited by Defendants’ counsel is also inapposite.  Lamb like Widmar, dealt with 

the Free Exercise and Establishment Clauses of the First Amendment, neither of which are 

implicated here.  (The Court in that case was deciding the validity of the stated reason for 

denying a church’s application to use a school building for the showing of a film because it 

“appeared to be church related.” 

 

E. The University has the discretion to deny use of its facilities  

Defendants may deny use of the University facilities in their discretion. Their policy is that: 
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Non-University organizations may be allowed use of University properties at the 

discretion of the University only in accordance with campus guidelines and 

procedures governing such use, as administered by the authorized University 

Unit…. 

LIMITATION OR DENIAL OF USE OF UNIVERSITY PROPERTY Approval 

of the time, place and manner of an activity, program, or event by the Student 

Activities Office or other appropriate University Unit may require a change in 

location, schedule or security plans. In some cases, the request may be denied 

altogether. Further standards for restriction, modification or denial of a request are 

outlined below. A. The use of University properties may be limited or denied to 

authorized users if the proposed activity: 1. is contrary to express University 

policies, these regulations or other campus guidelines and procedures concerning 

the general use of properties or use of specific properties; or to the statutes, rules 

or regulations of the Commonwealth; or 2. constitutes a clear and present danger 

to the safety or welfare of persons or property….(emphasis supplied) 

https://www.umass.edu/gateway/sites/default/files/T90-079-Use-of-Property.pdf 

 

Because the use of this facility by the BDS rally is clearly contrary to many express University 

policies, it should have been denied. 

 WHEREFORE, for all of the above reasons and for any further reasons that may arise at 

a hearing on this matter, Plaintiffs respectfully request that their Motion for Preliminary 

Injunction be granted.  

Plaintiffs 

By their attorney, 

 

_________________________________ 

Karen D. Hurvitz, BBO#245720 

Law Offices of Karen D. Hurvitz 

34 Tanglewood Drive 

Concord MA 01742 

HurvitzLaw@comcast.net 
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