
 

 

Handling Offensive Speech  

OFFENSIVE SPEECH  
Some speech is free (protected), but still offensive 

• Consider this: Free speech exists to protect offensive speech 
• Inoffensive speech needs no protection 

  
Remember that talk of ending slavery, giving votes to women, or civil rights was once considered 
“offensive” speech, and people tried to silence those who believed in these concepts before they 
became accepted ideas 

• What we dislike today may be seen very differently in the future and what we 
approve of today may one day be condemned  
  

Living in freedom means sometimes hearing things that shock or upset you  
• What is “offensive” to one person may be inoffensive or profound to another. 
• It is difficult to know what ideas are “right” or “wrong” until everyone has been 

allowed to fully express themselves 
  

No one is an infallible judge of the speech of others and other people are entitled to their own 
views  

• Hearing both (or multiple) sides of an issue gives you a much more well-rounded 
understanding.  

• Often, hearing ideas you disagree with helps you better understand your own 
views 
  

So, what can I do if someone else’s free speech offends me? 
• You are not helpless in the face of unwelcome speech 
• You can speak back  the First Amendment protects that right  

o This is called “Counter-speech” 
 

If you believe someone is wrong or misinformed, correct him or her, as best you can  
• In a debate or argument, your free speech rights enable you to express and defend 

yourself verbally using your reason, eloquence and persuasive skills 
  

What else can I do if someone’s free speech offends me? 
• You may organize a peaceful protest against offensive speech  
• You are welcome to ignore an offensive person or a speech that does not interest you and 

to simply walk away  
o That is a way of expressing yourself 

 



 

 

Of course, attempts to physically threaten you or to touch you are NOT protected speech and 
should be reported to law enforcement officials immediately  

• Silencing another person or calling names does not change his or her mind  
• If anything, it will likely make the silenced person more convinced of his views, because he 

will feel mistreated and be sure that his rights were violated 
 

It is tempting to want to call on authority to silence someone saying something we don’t want to 
hear, but history has proven that this is a bad idea in the long run 

• Throughout history, people have tried to censor political opponents and people whose 
views they dislike or find offensive or “dangerous” 

• A major theme of censorship is that those in the majority attempt to silence those in the 
minority 

o Don’t assume that you will always be in the majority; if you agree to censorship 
today, you may be the one being censored tomorrow  

o Hold onto your rights! 
 
FREE-SPEECH IS A 2-WAY STREET  
Would you want to be silenced if people disagree with what you are saying?  
 
Famous Supreme Court defense of Free Speech 
“If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the 
process of education, the remedy to be applied is more speech, not enforced silence” —
Justice Louis Brandeis (1927) 
  You have the right not to remain silent!  

• Part of living in a free society means putting up with other people’s freedom of speech. 
• It’s also part of what makes a free society fun and creative 

 
Other Types of “Offensive” Protected Speech: Parody and Satire 

• As the Supreme Court has noted, forms of speech such as biting parody and spiteful 
political cartoons are ways of communicating opinions  

• In our culture, ridicule is tolerated, particularly of public figures 
• If you don’t like it, you can express your opinion  

 
Protected Speech:  
Comedy, musical expression, opinion 
Without the First Amendment, much of what makes our culture fun, colorful and “edgy” might not 
be allowed. This is what makes our society more vibrant than one that regulates speech 

• Opening the door to censorship means putting your favorite artists, commentators and 
musicians at risk—not just the ones you dislike!  
 

Other reasons to protect free speech 
• Sometimes you don’t know what you think about an issue until you’ve had a chance to 

discuss it out loud or in writing  
• Sometimes we make mistakes when we’re speaking. Everyone does.  



 

 

• Often, we learn we are incorrect when others speak up and correct us, without 
condemning us 

• Free speech allows space for people to make mistakes, and to correct them 
   

Remember what famous Free Speech advocates have said:  
• Oliver Wendell Holmes: the First Amendment embodies “the principle of free thought-not 

free thought for those who agree with us, but freedom for the thought that we hate.” —
Oliver Wendell Holmes 

• “If there is a bedrock principle underlying the First Amendment, it is that the government 
may not prohibit the expression of an idea simply because society finds the idea itself 
offensive or disagreeable.”—Justice Brennan“ 

• Thomas Jefferson: it is safe to tolerate “error of opinion, where reason is left free to 
combat it.”  
 

John Stuart Mill “On Liberty” 
“The peculiar evil of silencing the expression of an opinion is, that it is robbing the human race; 
posterity as well as the existing generation, those who dissent from the opinion, still more than 
those who hold it.  If the opinion is right, they are deprived of the opportunity of exchanging error 
for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier 
impression of truth, produced by its collision with error.”  
 
The Terminiello Supreme Court ruling:  
“A function of free speech under our system of government is to invite dispute. It may indeed best 
serve its high purpose when it induces a condition of unrest, creates dissatisfaction with 
conditions as they are, or even stirs people to anger... 
That is why freedom of speech, though not absolute, is nevertheless protected against censorship 
or punishment, unless shown likely to produce a clear and present danger of a serious 
substantive evil that rises far above public inconvenience, annoyance, or unrest.”  
—Justice Douglas 
 

• If you believe another person is bigoted or small-minded, don’t tear up the First 
Amendment and throw away your own rights.  

• USE your rights to make the opposing argument and convince people otherwise!  
 

VIDEO: If there’s one thing we can all agree on, it’s Free Speech! 
 Comedians, musicians, newscasters… 
VOCABULARY 

• Parody 
• Satire 
• Infallible 

 
 
Refer to “Civil Discourse” curriculum for more ideas and practice on Handling Offensive Speech  
 



 

 

Clarification: Intentional Infliction of Emotional Distress 
• It is not a crime to do or say something that will cause another person emotional distress. 

The law, however, does recognize that people have a civil obligation not to inflict severe 
emotional on their fellow citizens intentionally and without good reason  

• Simply expressing your views or opinions would not meet this standard  
• Someone who disregards this is said to have committed a tort, which is a civil (as opposed 

to criminal) wrong. A person who has committed a tort may be sued for monetary 
damages in court  
 

Intentional Infliction of Emotional Distress 
• Most tort laws state that this conduct must be “beyond all possible bounds of decency” 

and “utterly intolerable in a civilized community” and “so severe that no reasonable man 
can be expected to endure it.”  

• example: calling someone to lie to them that a loved one has been killed in a car 
accident when it is not true, just to be cruel and upset them  

• Mere “insults” do not meet this standard, but standards vary from state to state  
 

“Persecution for the expression of opinions seems to me perfectly logical. If you have no doubt of 
your premises or your power, and want a certain result with all your heart, you naturally express 
your wishes in law, and sweep away all opposition. ...But when men have realized that time has 
upset many fighting faiths, they may come to believe that the ultimate good desired is better 
reached by free trade in ideas -- that the best test of truth is the power of the thought to get itself 
accepted in the competition of the market, and that truth is the only ground upon which their 
wishes safely can be carried out. That, at any rate, is the theory of our Constitution.”   
—Oliver Wendell Holmes 
 
 
 
 
 


