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PRELIMINARY STATEMENT

From the beginning, the principal defense in this case halslikee a signed
confession. It is entirely undisputed that Hayden Barnas wmvoluntarily
“withdrawn” from Valdosta State University because ofddsocacy regarding the
proposed construction of a parking garage and that it wesnglished using a
makeshift procedure that included none of the school'dledtad due process
requirements.

With the submission of their motions for summary juéqt, the defendants
— especially the VSU Defendants — now shout from the rooftogis culpability
for violating the law. They crystallize their “defend®y asserting that there is no
clearly established constitutional violation when aidsnht is “temporarily
withdrawn” because that individual “1) requires a cooling pdriod due to a
personal vendetta against the University President, 2) ahasental iliness,
3) exhibits bizarre and poorly timed behavior, and 4) . . ivesalue process” in
the form of a post-deprivation right to appeal. (Dkt. # 17Bi#&f in Support of
VSU Defendants’ Motion for Summary Judgment at 29 (hefi@navVSU Defs.’
Mot.”).)

Although counsel’s florid rhetoric requires a bit of tiatsn, it lays bare

what happened here — the University President decidetiélyalen Barnes needed



to be summarily removed from school (euphemisticallyhdwe a “cooling off”
period) because the student continued to argue against Kuegpaeck after being
singled out and told to stop (the so-called “personal vendletal because of his
“persistent emails” (characterized as “bizarre and poonied behavior”). As
their argument goes, VSU could classify these elemenés“dseat” and remove
Barnes without any pre-deprivation process because henhasfendants’ words,
“a mental illness.”

Simply put, counsel for the VSU Defendants is perpegtgads its principal
argument the sad and shameful campaign of charactersimsgims that began
when Zaccari chose to use any and all means at his digposigence a student
critic — which, in this case, capitalized on the fact Barnes availed himself of
VSU’s counseling services. Cynically exploiting popular misaptions that

wrongly equate mental illness with dangerousnésshe VSU Defendants

! The 1999 Surgeon General's Report on Mental Health fourtd st
people should have little reason to fear violence fromethash mental illness,”
that “the overall likelihood of violence is low,” but thatembers of the general
public erroneously overestimate the possibility of wibleehavior. $eeDkt. #
164-8, Ex. H to Plaintiff's Motion to Exclude Dr. MatthewoiNnan As An Expert
Witness (hereinafter “Barnes’ Mot. to Excludeljental Health: A Report of the
Surgeon GeneralChapter 1, http://www.surgeongeneral.gov/library/mentdthé
chapterl/secl.html (hereinafter “Surgeon General's R@gporiThe VSU
Defendants’ proposed expert witness agreed with this findirdjadded that the
resulting stigma “was the number one or number two baoigetting treatment.”



recklessly compare Barnes with Seung-Hui Cho, the shaitéfirginia Tech
University, and attempt to introduce evidence that playedot® in the VSU
decision at issue hefedespite the fact that there is no conceivably valid

comparison between the two individudls.

(Dkt. # 164-2, Ex. B to Barnes’ Mot. to Exclude, DepositionDof Matthew
Norman 24:25-25:3 (hereinafter “Norman Dep.”).)

2 The VSU Defendants submit as exhibits a press refgabéno complaints
filed against Virginia Tech University on April 1&009 in an attempt to
manufacture some similarity between that tragic eveathis case. (Dkt. # 177-6
to 177-8, VSU Defs’ Mot. Exs. 3-5 (hereinafter “Virginacheexhibits”).) If these
exhibits were lodged merely to remind the court that publigeusities may be
sued when they are negligent and fail to follow their owlicigs, they are both
unnecessary and unhelpful to the defense. Otherwise,dhi¢ssay nothing about
the facts of this case or the deliberations that ledaamé&s’ removal. The VSU
team that developed new policies in the wake of the Vagihech tragedy
considered the situation involving Barnes as utterly unrelat&tirginia Tech and
irrelevant. (Dkt. # 179, Plaintiffs Motion for Summary dggment at 48-50
(hereinafter “Barnes’ Mot.”);see alsoDkt. # 179-4, Barnes’ Mot., Ex. 8,
Deposition of Laverne Gaskins 159:11-161:4 (hereinafteskida Dep.”).)

® The week of the Virginia Tech shootings, press accountslexi¢hat Cho
had a history of violent writings in which he threateneditiohimself and fellow
students, that he had been repeatedly reported to camjies for stalking, that
students had complained that they were afraid to shal@saroom with him, and
that he had been involuntarily hospitalized as presentingmiamnent danger to
self or others.” Jerry Sepeék, Signal of Deadly Violence to Com#&ash. Times,
Apr. 20, 2007 (hereinafterA’ Signal of Deadly Violence to Cotpdattached
hereto as Ex. A); Robert O’'Harrow JGunman’s Writings ‘Out of a Nightmare,’
Wash. Post, Apr. 18, 2007 at A10 (hereinaft&@ufiman’s Writings ‘Out of a
Nightmare”) (attached hereto as Ex. B). In fact, Cho’s involupteommitment
order was reproduced on the front page of the WashingtonsTinEx. A, A
Signal of Deadly Violence to CompeEven a cursory reading of the lawsuits filed



This tactic of asserting that Zaccari believed thatnBs could be a
dangerous psychopath because he had received counseling as \isJmoral
equivalent of using past sexual history to impugn the charatterape victim — a
reprehensible practice that has been banned in federal ammlirin every staté.
Actually, the defendants’ tactics in this case areneworse. They attempt to
smear Barnes not just by rifling through his own past historyexaggerate
irrelevant and out of context details, but they fraudilje draw vague and
menacing parallels to the medical history ofeantirely different persoms well.
The VSU Defendants’ appeal to prejudice is both ugly and unstatbe.

Defendants’ argument is not just wrong; it is absurd. fabethat Barnes
experiences anxiety and depression does not make him dangerodses it set

him apart from a significant percentage of the general ptipal or from other

against Virginia Tech two years after the fact makeeqgalear that there is no
possible argument for comparing Cho to the plaintiff in thig casd that the basis
for the claims (apart from Virginia Tech’s failure to nvaother students after the
initial shootings) is that the University lied about coctihg a threat assessment of
Cho when in fact it had not, despite repeated warnings fraliphe sources. See
Dkt. # 177-7 to 177-8, VSU Defs.” Mot., Virginia Tech Exhibits.n short,
Virginia Tech presents precisely the opposite situationhatweccurred here.

* See e.g, Fed. R. Evid. 412; Tess Wilkinson-Ryafdmitting Mental
Health Evidence to Impeach the Credibility of a Sexual Assault Complaitziht
Penn. L. Rev. 1373, 1377 (2005) (“Every state has enacted swmeof rape
shield law.”).



university studentd. Leah McMillan acknowledged that she counsels
approximately fifty students per week, and she is just @nseveral full-time
counselors at the VSU Counseling Cefiter(Dkt. # 167-2, Defendant Leah
McMillan’s Statement of Undisputed Facts § 1 (herkara‘McMillan SUF”).)
More significantly, McMillan repeatedly met with Zaccand specifically assured
him that Barnes had no violent tendencies and she “tobedotmmunicate to
President Zaccari that Plaintiff did not pose a similaeat” as Seung-Hui Cho.
(Dkt. # 167-2, McMillan SUF 1 41-42.)

In short, for all defendants’ bluster about “mentalalis,” that is not what

this case is about. However, if the VSU Defendantstwarcite a historical

> The Surgeon General estimated in 1999 that perhaps twengnpefche
U.S. population suffers from some form of mental illnessd the VSU
Defendants’ putative expert, Dr. Norman, suggested that msment research
shows that the percentage may be more than twice as (gh. # 164-2, Ex. B to
Barnes’ Mot. to Exclude, Norman Dep. 25:4-23) (a large dgaphic study
“actually said that half of Americans would suffer at gopoint in their lifetime
from mental illness”).) As many as eighteen milliomérican university students
suffer from some form of mental iliness according to sestenates. fee e.g.,
Deborah FranklinColleges See Rise in Mental Health Issu¢BR.org (Oct. 19,
2009) (http:/lwww.npr.org/templates/story/story.php?storyld=113835383)
(hereinafter Colleges See Rise In Mental Health IsSuéattached hereto as Ex.

C).)

® The VSU Counseling Center employs three counselorsinia! social
worker and a licensed psychologist. (Dkt. # 179-10, Barnes’.,Mbt. 11,
Deposition of Leah McMillan 42:13-43:6 (hereinafter “Milsin Dep.”).)



parallel, a more apt one is the break-in to DanieldEfjls psychiatrist’'s office by
the Nixon White House “plumber’s unit.” As one of thetmdpants described it,
after Ellsberg gave the Pentagon Papers to the New MonksT they were ordered
“to get a ‘mother lode’ of information about Mr. Ellbergiental state, to discredit
him, by breaking into the office of his psychiatristThey called the matter a
“national security investigation” based on the thedwytcould “carry out illegal
acts with impunity if they were convinced that the nascsecurity demanded it.”
Of course, President Zaccari didn't need a plumber’s sinice he had staff
members who were all too willing to assist by disclosing cemfiial information
about Barnes. Even before Zaccari latched on to the Facebovokage as a
purported “threat,” Dr. Kimberly Tanner dutifully deliveredetAccess Office file
on Barnes after the President asked if she “could provideahih any supportive
information for how to deal with Hayden,” identifying him asé‘tstudent who had

been doing the poster8.”And, like Richard Nixon, Zaccari evidently believes his

’ Egil Krogh, The Break-In That History ForgoN.Y. Times, June 30, 2007
(attached hereto as Ex. D). As Nixon himself lateda@rpd in his interview with
David Frost, “When the president does it, that meansitislegal.” Id.

® (Dkt. # 179-17, Barnes’ Mot., Ex. 18, Deposition of Dr. Kinipéranner
23:8-24, 24:8-10, 25:3-18 (hereinafter “Tanner Dep.”); Dkt. #-16Defendant
Leah McMillan’s Motion for Summary Judgment at 12 (herfera‘McMillan’s
Mot.”).) Later, Defendant McMillan likewise disclosednséive information
about Barnes at Zaccari's request, knowing full well howcaa wanted to use the



misuse of the information is justified so long as he @@sdsert “security” as an
excuse. But just as Nixon was wrong then, Zaccavrasg now.
BACKGROUND

A. No Material Facts Are in Dispute

The parties generally agree on what happened in thes capart from the
VSU Defendants’ tendency to get caught up in alarmistoritcgtthere is no
genuine dispute about the material facts. The VSU ridefiets merely assert that
their actions were justified based on the facts, whiddendant McMillan argues
that she is not responsible for the ultimate decisibmboth cases, the outcome
turns on the application of substantive law to the undesptacts. Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 252-53 (1986). In this regard, all parties have
agreed that the case is ripe for summary judgment.

B. The VSU Defendants Confuse Rhetoric With Facts

While there is no dispute about what happened, the VS&nDants seek to
conjure an atmosphere of dangerousness thorough the usghofgnmore than

inflammatory language and careless citations to the recofdter a bizarre

material. (Dkt. # 179-10, Barnes’ Mot., Ex. 11, McMillarefp 17:21-18:6.)
Although McMillan claims she did this with the best otieintions, she nevertheless
divulged information that she knew required a waiveld. 74:9-80:5, 126:18-
128:20, 134:2-4, 136:8-9.)



discussion of “optimists” versus “pessimists,” they dsHeat “Barnes re-ignited
his Faceboook theater,” that he had a “vendetta agemesparking deck and
President Zaccari,” that “his behavior escalates,” aad ‘fhv]ithout curbing his
aggressions, and less than a week after the Virginia Viedsacre,” Barnes was
ready “to fire off another shot at President Zaccarptove that he was not a
number, he was mame”®

Defendants’ counsel evidently confuses adjectives withs.factThose
unfamiliar with the actual record might be misled by su@mnacing language into
thinking that there was something more going on here thamgdsters, sending
a few emails on the subject of the parking deck, and aiaing a Facebook page.
However, reduced to its essence, the VSU Defendargsirent is that Barnes’

communications were a “vendetta” and a “threat” becausadwscacy about the

parking deck did not stop after Zaccari explained the wisdbinis “visionary”

° (Dkt. # 177-2, VSU Defs.” Mot. at 3, 5, 6, 7, 18.) Thesejase a few
examples of the many over-the-top references in the, bvieth were combined
with transparent efforts to ascribe thoughts and feelingatoes that are patently
absurd and have zero support in the reco&eegg.g, id. at 6 (describing Barnes
as “relentless” in his “vendetta”); 7 (“He was going to geteaction out of
President Zaccari, one way or another”); 18 (“Barnes sdeimpervious to the
fear after the Virginia Tech Massacre occurred and sperninme mourning the
nation’s loss.”); 26 (Barnes “upped the ante to delivenargissistic message until
he got his desired reaction”).)



Master Plart’® That Barnes declined to defer to Zaccari's authoritynow
characterized as “atypical student behavior” and “problemiat(Dkt. # 177-2,
VSU Defs.” Mot. at 11.)

Lacking any actual evidence to suggest any kind of thréat, MSU
Defendants grasp at straws by combing the record for anytmgnright be used
to shore up their theory after the fact. In doing soy theceptively cite facts that
have nothing whatsoever to do with the decision to withdrammd®a

Perhaps the most egregious example is the claim Hest teasonably
considered Barnes to be a threat because he “desired tocucoasnveapon.” (Dkt.
# 177-2, VSU Defs.” Mot. at 26.) Specifically, the VSU Bemdants state that,
prior to the withdrawal decision, “Barnes requested speeiahission to construct
a weapon, an African bow with a slinging spear called atl,aithich he planned
to keep in his campus dorm.”ld( at 11.) However, as the VSU Defendants’
counsel is fully aware, this proposed academic project pladysalwgely no role in

VSU'’s threat assessment because Zaccari was “not afveuteat an ‘atlatl’ is, and

19 Weirdly, Defendant Zaccari still seems confused and appeabelieve
this case is a referendum on the benefits and populdritys dMaster Plan. See
Dkt. # 177-45, Affidavit of Ronald Zaccari § 11 (hereinafteaCZari Aff.”) (“If
Barnes’s [sic] stopped the parking deck, Barnes would have theeanpopular
one.”); Dkt. # 179-24, Barnes’ Mot., Ex. 5, June 21, 2007 |étten Zaccari to
Neely at 6 (describing benefits of the parking deck) (hafeer “June 21, 2007
letter from Zaccari to Neely”).)



was not familiar with any class project undertaken by RFentiff to construct

one.™ This is a crystal clear example of defendants’ willegg1to distort the
record to make something entirely benign and unrelated sound sinidter.
anything, the atlatl episode shows why Barnes meas threat’?

Counsel's suggestion that Barnes was linked to prank eploatis that
Zaccari claimed to have received exhibits a similaeleasness with the record.
Zaccari mentioned that he had received a few anonynaliss where the caller
would either hang up or ask if he was speaking to the “busirfssrg but the
defendant never claimed that Barnes was placing the calisgdid he have any

basis for making such a claith.Moreover, the calls were never cited as a factor in

1 Defendant Ronald M. Zaccari’s Responses to Plaintiffgst

Interrogatories, at 17 (attached hereto as Ex. E).is difficult to imagine how
VSU Defendants’ counsel could believe this allegatiorsBasi the requirements
of Fed. R. Civ. P. 11(b).

12 Barnes was an anthropology major, and the request t &wiktlatl was
submitted to further his studies. (Dkt. # 197, DepositionThdbmas Hayden
Barnes 131:6-133:10 (hereinafter “Barnes Dep.”).) Unlikestmstudents,
however, Barnes actually read the University rules andutlytsubmitted his
request to the school administration.ld.(133:1-10.) However, when VSU
Assistant Dean of Students Richard Lee suggested it otas good idea, Barnes
dropped the project. (Dkt. # 185, Deposition of Dean Richard 33#&-54:18
(hereinafter “Lee Dep.”).)

3 (Dkt. # 184, Deposition of Dr. Kurt J. Keppler 25:11-15 (heaéer
“Keppler Dep.”) (*he had no idea what happened);at 108:16-23 (“Q: “Did he
say he thought that Hayden Barnes had placed those callsNoX); id. 109:11-

10



the decision to withdraw Barnes. Now, however, as &dse ¢ being briefed, VSU
Defendants’ counsel tries to embellish the record by asgedhat the calls were a
“direct reference” to an email Barnes had sent to Zgceaggesting that Barnes
must have placed the calls. (Dkt. # 177-2, VSU Defsot.Mit 17-18, 26.) In
short, counsel is prepared to make accusations that noZaceari was willing to
make at the height of the controversy. But the tratlBarnes never made any
prank telephone calls to Zaccari or to anyone else. d&fit of Thomas Hayden
Barnes 11 4-5 (hereinafter “Barnes’ Aff.”) (attaclmeateto as Ex. F.)

The VSU Defendants further attempt to distort the recorsluggesting that
anyone else shared Zaccari's professed security cancélounsel tries to create
the impression that the situation involving Barnes wag of the University's
post-Virginia Tech security planning, (Dkt. # 177-2, VSU Def4ot. at 40), when
in fact, the record shows just the opposite. The VSU athResponse Team
considered this case irrelevant to their developmenteaf security procedures.
(Dkt. # 179-10, Barnes’ Mot., Ex. 11, McMillan Dep. 173:16-20;t.0k 179-6,
Barnes’ Mot, Ex. 27, Farmer Dep. 87:10-88:3.) Moreovammus police did not

independently arrange for extra security for Zaccari orimecio rule out a

23 (“it's just one of those things you live with, | guesdDkt. # 179-6, Barnes’
Mot., Ex. 27, Deposition of Major Anne Farmer 15:23-16:3 (maxier “Farmer
Dep.”);id. 49:10-15.)

11



comparison between Barnes and the Virginia Tech shasge¢he VSU Defendants
misleadingly claim. (Dkt. # 177-2, VSU Defs.” Mot. at 9-10.)uit® to the
contrary, campus police never agreed that Barnes repeelsany danger, although
they acquiesced in Zaccari's specific request to provide esdcurity at a public
event. (Dkt. # 179-6, Barnes’ Mot., Ex. 27, Farmer Dep. 4235 As Major
Ann Farmer explained, after initial conversation with L&dMillan on April 20,

“l didn’t have to worry about whether or not [Barnes]swa danger to anybody
14

else.

C. The Decision to Withdraw Barnes Was a Reaction to His
Advocacy About the Parking Deck

The record reveals quite clearly that Barnes was simgléaéand punished
because he spoke out about the proposed parking deck. WhethérZacaoari
actually had personal concerns about a potential threat Barnes may be

debatablé? but his subjective feelings have no bearing on the law caipé to

4 (Dkt. # 179-6, Barnes’ Mot., Ex. 27, Farmer Dep. 43:17-3@e also id
34:1-35:13 (“there were no kind of reports where there had &egitrouble with
Hayden Barnes”); Dkt. # 179-6, Barnes’ Mot., Ex. 31, Depmsitdf Chief
Howard Scott Doner, 21:3-10 (hereinafter “Doner Dep.”) W$olice never
interviewed Barnes).)

1> Contrary to the story Zaccari tried to sell to his subwtdis, the record
shows that the former president’'s actions are incangiswith any genuine
concern with personal or campus security. (Dkt. # 179%2n&s’ Mot. at 46-49.)
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this case. (Dkt. # 179-2, Barnes’ Mot. at 37-39.) It igsipdtable that Barnes
came to Zaccari's attention because of his opposition tpaheng deck proposal,
that the University President admonished the student,fand that he began to
look for ways to neutralize Barnes before any questiba “threat” was ever
raised.

In late March 2007, Zaccari sought to determine who wasonssble for
flyers that were posted on campus criticizing the parking geolect, and he
complained about them to the student organization S.A.V(Bkt. # 179-1,
Plaintiff Thomas Hayden Barnes’ Statement of UndisguFacts Y 23, 26-27
(hereinafter “Barnes’ SUF”).)Zaccari immediately notified the Board of Regents
when the flyers were taken down, (Dkt. # 179-1, Barnes’ JUED), and he
summoned Barnes for a meeting when he learned the studéntsumed his
advocacy. (Dkt. # 179-1, Barnes’ SUF § 39.) Zaccari responded imreddito a
call he had received from Linda Daniels, a Board menvboleo, expressed concern
that a student might create an “awkward” situation ifappeared at the Board
meeting and raised “tedious” and “uninformed” objections togaking deck.

(Dkt. # 179-1, Barnes’ SUF q 37.) Daniels told Zacdaat the Board preferred

In any event, none of the other defendants perceived angl dlcteat. Id. at 40-
46.)
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that he handle the matter “at the campus level&n@ipon Zaccari called Barnes
to his office for a meeting that same daid.)(

Zaccari began the April 16 meeting by telling Barnes him&advocacy had
“embarrassed” him, and that he thought the student had ‘aeag.” (Dkt. # 179-
1, Barnes’ SUF | 41.) The University President spenbéter part of an hour
lecturing the student on the wisdom of the Master Planthedmerits of the
parking deck, but was frustrated that Barnes “was nafrasted in any of the
points that | was making.” (Dkt. # 179-1, Barnes’ SUF ) 48s he later wrote to
the Board, he was concerned that Barnes was “mocking” them,he would not
listen, and that the student manifested “opposition t@thministrative policies of
the University and the University System of Georgia.”kt(B¢ 179-24, Barnes’
Mot., Ex. 5, Zaccari June 21, 2007 Letter at 3; Dkt. # 179B2a8Byes’ Mot., Ex. 4,
Deposition of Ronald Zaccari 118:4-119:23 (hereinafter taadep.”).)

After Barnes followed up the meeting with an email te tbniversity
President giving examples of university bus systems as amative to the

parking garage® Zaccari began to investigate Barnes’ academic background.

16 7accari described Barnes’ email about a campus bugrmsysis an
alternative to a parking deck as a prime example of hevstudent was interested
only in his own views. (Dkt. # 179-23, Barnes’ Mot., Ex. 4,c&acDep. 123:14-
127:7.)

14



(Dkt. # 179-23, Barnes’ Mot., Ex. 4, Zaccari Dep. 190:1-19DRt. # 179-6,
Barnes’ Mot., Ex. 29, Faxed Copies of Barnes Academiastrgpt (hereinafter
“April 17 fax”).) On April 17, while he was attending the Bdaof Regents
meeting at which the proposal would be considered, Zaccanged for a copy of
Barnes’ transcript to be faxed to the Assistant Vicesient's Office. (Dkt. #
179-1, Barnes’ SUF Y 47-48; Dkt. # 179-23, Barnes’ Mot.,4EXaccari Dep.
190:12-191:9.)

Upon his return to the VSU campus on April 19, ZacczadrBarnes’ letter
to the editor of The Spectator opposing the parking deck prof&dit. # 179-1,
Barnes’ SUF Y 49, 54; Dkt. # 179-23, Barnes’ Mot., EXZatcari Dep. 205:7-
206:8.) He then contacted Dr. Kimberly Tanner, directbithe VSU Access
Office and told her that “the student who had been doing the pastethad been
having communications and they were getting increasinffigwlt” and asked her
if she “could provide him with any supportive information for httwdeal with
Hayden.” (Dkt. # 179-1, Barnes’ SUF 11 50-52; Dkt. # 179-17n&arMot., EX.
18, Tanner Dep. 23:8-24:24:1Gee alsdkt. # 167-2, McMillan SUF § 18kt. #
167-1, McMillan’'s Mot. at 12.) Tanner met privately wiflaccari and disclosed

the contents of the Access Office file on Hayden, uditlg details of his
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counseling background. (Dkt. # 179-1, Barnes’ SUF § 53; Dkt. # 17Bdkries’
Mot., Ex. 18, Tanner Dep. 24:2-25:23.)

The next morning, at a faculty senate breakfast, Zaneede remarks about
a student protesting the parking deck proposal, and one of theigaats
recognized Barnes as the subject of the President’'s kemaWhen Dr. Michael
Noll, who understood the reference to Barnes asked if he caljdwith the
situation, Zaccari instructed him not to discuss thatten, adding that the
administration would “deal with the student.” (Dkt. #9311, Barnes’ SUF {{ 55-
56; Dkt. # 179-2, Barnes’ Mot. at 13; Dkt. 179-23, Barnes’ M6x., 4, Zaccari
Dep. 198:3-200:5.)

All of these events occurrdieforethe defendants became aware of Barnes’
Facebook.com collage, the item that Zaccari now claiwas‘the beginning of my
concerns,” and “the initial factor that | was concerrsmbut.” (Dkt. # 190,
Deposition of Ronald Zaccari 139:10-13 (hereinafter “Zacbap.”).) Later in
the day on April 20, Zaccari called a meeting to beginpttoeess that led to the
involuntary withdrawal of Hayden Barnes. (Dkt. # 179-1, BarrSUF 11 59-62;
Dkt. #179-2, Barnes’ Mot. at 14.) Even though the resulting tigasn only
confirmed that there was not — and had never been — the slightestrn about

potential violence from Barnes, the focus of subsegueetings became how, not
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whether, to force Hayden to leave VSU. (Dkt. # 179-2, BarMot. at 20-23;
Dkt. # 174-2, Defendant Laverne Gaskins Memorandum of na$upport of her
Motion for Summary Judgment at 7-8 (hereinafter “Gashi.”).)

D. Zaccari’'s Small World

It seems almost inconceivable that a university presidenld pay such
close attention to a student protest, or that an officialich a position would react
so strongly to a perceived sleight from an undergraduate. Wowsich petty and
vindictive behavior is all too understandable once one becdsnasar with the
hierarchical world of VSU under President Ronald Zacc@he record in this case
shows that subordinates immediately jumped when sunuintméhe President’'s
office, they strived to do his bidding, and never questiothecisions that they
believed to be “above their pay grade,” even when thosenactontravened
school policies and constitutional rights.

Zaccari’'s inordinate attention to Barnes’ speech oppasiagarking deck,
and his repeated efforts singling out Barnes for speciafiisgrsnap into focus in
light of previous student protests regarding the expansiqgrarking facilities at
VSU. In 2005, a student petition drive prompted changesplan to pave part of
the University’'s front lawn to expand faculty parkingeéDkt. # 179-14, Barnes’

Mot., Ex. 15, Devin Varsalon&aving ParadiseChronicle of Higher Education,
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Apr. 5, 2005.) The petition drive garnered press attentmmd led to a
modification and reconfiguration of the proposed parking lot esipa. (d. See
also Dkt. # 186, Deposition of Russ Mast 9:1-10:2; Dkt. # 179-9n&s Mot.,
Ex. 9, Keppler Dep. 13:6-15:17.) Although Zaccari grudgingknawledged that
“modifications” were made to the parking lot as a restithe protest, (Dkt. # 179-
23, Barnes’ Mot., Ex. 4, Zaccari Dep. 22:14-24:1), he damed that the students
failed to understand the “Master Plan” that he had helpsatter [d. 19:4-22:20.)
Two years later, when Barnes protested the parking deekcaZ
immediately investigated the student’s speech, not bedawss “aggressive,” but
because — like the 2005 petition drive — he believed it wasififarmed.” (d.
104:21-24.) Zaccari notified the Board promptly when Barrggrs were
removed in March 2007, (Dkt. # 179-1, Barnes’ SUF Y 29), and lDadeels, the
Vice Chancellor for the Board of Regents who was mogboresble for the
development of the Master Plan, called Zaccari imateti when she became
aware of Barnes’ advocacyld( 105:7-25.) She urged Zaccari to get Hayden to
“see a different perspective,” to forestall the possypiliif a student raising

“tedious” and “uninformed objections” to the Boald.

7 (Dkt. # 179-15, Barnes’ Mot., Ex. 16, Deposition of Linda Dang9:11-
41:11 (hereinafter “Daniels Dep.”).) After this call,cari began to gather more
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When Zaccari became aware of Barnes’ Facebook.com ed&ageral days
later, his reaction was reminiscent of another indidenVSU in which the
President felt he had been “mocked.” Three editors ofiacshtsupplement to
The Spectatomvere suspended after they published a November 9, 200& articl
entitled “The Unofficial Biography of Robert Carlos Cortez Zac¢ati.The article
included Photoshopped photographs of Zaccari and crude referencielence?
Zaccari read the article when it was published, and spokBat Miller, The
Spectator'sadvisor about it. (Dkt. # 190, Zaccari Dep. 24:7-25:2, A1:432:16-
19.) Zaccari asked Miller “if this is within the formaf acceptable student

journalism. Is this the kind of thing that we wanted &present at the

detailed information on Barnes, including his transcripd &tcess Office file.
(Dkt. # 179-1, Barnes’ SUF |1 47-48, 50-53.)

18 SeeThe Unofficial Biography of Robert Carlos Cortez Zacdattached
hereto as Ex. G); Tr. Nov. 17, 2006 Communications Board iMgéattached
hereto as Ex. H); Audio Recording of Nov. 17, 2006 Communicat®werd
Meeting (attached hereto as Ex. I); Minutes of Nov. 17, 200@faamnications
Board Meeting (attached hereto as Ex. J).

19 SeeEx. G, The Unofficial Biography of Robert Carlos Cortez Zaccari
The article ended by saying, “Now, it was time for stugldotstart a revolution
and rise against the powers that celebrate the cavrupfitheir leader. Students
were ready to shoot the man down, but they simply eddugown very beliefs
and kicked him in the nuts.” In that case, however, Zadi@dmot find the parody
or its final passage to be threatening. (Dkt. # 190, Zaccari 284-23.)
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university.”?°

The student editors were temporarily suspended, and their
resignations were accepted after they were brought befor€dhemunications
Board, chaired by Defendant M&st.

The record shows that Zaccari was unusually protectiesoegacy as set
forth in the “Master Plan,” including the proposed parkingkde(GeeDkt. #177-
45, Zaccari Aff. 9 11; Dkt. #179-24, Barnes’ Mot., Ex. ;eJ@1, 2007 letter from

Zaccari to Neely at 6.) It also reveals that any studgeech criticizing the

President — or to use Zaccari's words — “mocking” him — wasyioe pale. In

20 Additionally, Zaccari told the newspaper advisor thabnise people
thought it was done in very poor taste,” and he asked aboatttble’s intent, and
wanted to know “how such articles go through an approvakgsobefore they are
printed.” (Dkt. #190, Zaccari Dep. 30:5-22, 32:16-19, 33:16-17.) He also
explored the question, “[d]oes this type of writing fit whdaldosta State’s
Spectator — is this the type of work we want to represétu® does it fit into the
student’s journalism rights?”Id. 36:22-37:3).

L Miller told the Board that she had “no other option” tharstispend the
editors because of the Zaccari parody, and she mentigressible legal action”
againsiThe Spectatobecause of the article(SeeEx. J (Minutes of Nov. 17, 2006
Communications Board Meeting); Ex. H (Tr. Nov. 17, 2006 Comnafioinos
Board Meeting); Ex. | (Audio Recording of Nov. 17, 2006 Commuiuca Board
Meeting).) The transcript of the hearing shows that Rdast, who chaired the
Communications Board, acknowledged that Zaccari had spokemmtahiwell
about the article. (Ex. H at 38:11-13 (Tr. Nov. 17, 2006 Comaeations Board
Meeting) (“I do want to state for the record that, it wasugha up, Dr. Zaccari . . .
warned me about this article.”); Ex. | (Audio Recording Nov. 17, 2006
Communications Board Meeting) (same).)
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this case, those factors culminated in a decision that @bBéarnes’ constitutional
and statutory rights.

ARGUMENT

l. THE DEFENDANTS FAIL TO GRASP THE FIRST AMENDMENT
CLAIMS

A. The Undisputed Facts Show a Clear Pattern of Retaligin

In essence, the parties are saying the same thing —<Baase withdrawn
because of his speech. The Withdrawal Notice with tteelzed Facebook.com
collage says as much. Although the VSU Defendants tchaoacterize this as a
“threat” to which they were responding, neither thadfawr the law supports this
argument.

The acknowledged sequence of events speaks volumes @Bt)’'s real
concern. Reaction to Barnes and efforts to silence himrbéang before the
collage was discovered. From the time Barnes firstepofliyers protesting the
parking deck, Zaccari investigated him and sought to commensdispleasure.
When Barnes did not “go away,” as Zaccari believed he dyadile president
pulled his student files and obtained confidential records ffemAccess Office.
Zaccari was quite clear about his concerns — Barnes“masking” him, and
“expressing opposition to the administrative policies of dméversity system.”

Vice Chancellor Daniels spurred on Zaccari’'s actiomging him to forestall the
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possibility of a student raising “tedious” and “uninformed ealipns” to the
Master Plan.

Only later did the plan emerge to cast Barnes as atttoeampus security.
Seizing on Barnes’ Facebook.com posting as a “smoking gun,” Zaccamoned
the various defendants as well as other members ofdfigslay out his concerns.
His problem was, not a single one of them agreed wélpitture he tried to paint
of a grave threat — not his administrative team, not carepasrity, and not the
Counseling Center.

This left Zaccari without recourse under the Student Cddeoaduct. He
investigated the possibility of expelling Barnes based on gtadesturned out to
be a dead end. Barnes was guilty of no disciplinary codectidra and Zaccari
could not proceed with a mental health withdrawal because o abnthe
Counseling Center would support it. Lacking other options, ataemnlisted the
cooperation of Board Vice Chancellor Elizabeth Neely anteiant Gaskins to
concoct a new procedure — “administrative withdrawal” — thatild allow the
president to remove Barnes summarily without advanceenar any type of
hearing.

And so, on May 7, 2007, the notice of withdrawal, conceiweddzcari and

drafted by Laverne Gaskins, was slipped under the door inteeBatorm room.
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Defendant McMillan, who was quite familialr with the rsileregarding
confidentiality, nevertheless disclosed sensitive inforomatvithout a waiver to
Zaccari, knowing full well how the President planned toitis&niversity counsel,
who knew the action violated Barnes’ rights under the @@&hstitution and the
ADA, not to mention University policies, assisted in ftheme. And Defendants
Keppler and Mast, the officials responsible for proterstudents’ rights under the
Code of Conduct, believed it was “overkill,” but theyl diothing because it was
“above their pay grade.”

B.  The Law Supports a Finding of Retaliation

The law of this circuit supports a finding that the defetslartaliated
against Barnes because of his constitutionally-pralecigeech, and requires
rejection of defendants’ motions for summary judgmens. Barnes showed in his
motion for summary judgment, his speech is protected éyFtlst Amendment,
the defendants’ conduct adversely affected his speech,thmnd is a causal
connection between the defendants’ actions and the adeffest. (Dkt. # 179-2,
Barnes’ Mot. at 28-36.)See Bennett v. Hendri¥23 F.3d 1247, 1255 (11th Cir.
2005).

The defendants’ principal claim, that they were readgnasponding to a

threat, is entirely unsupported in the law. “When tia@esseeks to defend speech

23



regulation based on some attenuated harmful consequenhe speech, it must
present ‘a compelling basis for believing' that these haatsally exist and are
not a mere pretext for impermissible regulatiéh.This, the defendants have not
done. As a matter of law, Barnes’ statements do ndatitote a true threat, even if
they could be given the sinister spin asserted by the defisnd@dkt. # 179-2,
Barnes’ Mot. at 37-39.) In any event, the record makear dleat Barnes’
advocacy was not perceived as a threlt. at 40-49.)

The VSU Defendants’ effort to justify their actions isnipgered by their
evident confusion as to the applicable law. They ¢ieaplinsky v. New
Hampshire 315 U.S. 568 (1942), even though the “fighting words” doctrine is
plainly inapposite here.(Dkt. # 177-2, VSU Defs.” Mot. at 24-25.) The “fighting
words” doctrine excludes from constitutional protection gy verrow category of
epithets “which, by their very utterance, inflict injuyr tend to incite an
immediate breach of the peaceChaplinsky 315 U.S. at 572. The doctrine allows
the government to restrict such words that might intstaudiencean immediate
and imminent violent reaction through the use of “persgnaliusive epithets

which, when addressed to the ordinary citizen, arenherently likely to provoke

22 Entertainment Software Ass’n v. Chicago Transit Autn. 09 C 4387,
2010 WL 99470, at *10 (N.D. lll. Jan. 7, 201@ubting Kendrick v. American
Amusement Machine Ass?44 F.3d 572, 576 (7th Cir. 2001)).
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violent reaction.” Cohen v. California403 U.S. 15, 20 (1971). It would apply to
this case only if the defendants were somehow trying to sugigastBarnes’
Facebook page was likely to send President Zaccari intdenviage. Even then,
the fighting words doctrine would not govern this case, becaagmplies only to
face-to-face communicaticf.

Defendants fare no better in citihlfAACP v. Claiborne Hardware Co458
U.S. 886 (1982), another incitement case, for the propositiah the First
Amendment does not protect “words that create a sense of”’pdDikt. #177-2,
VSU Defs.” Mot. at 25.) To begin with, there is no plalesiargument that any
communication involving the parking garage — not even the dieadsd
“memorial” on the Facebook page — was intended to, or likelgaiose, an

“immediate panic® Defendants do not even suggest that it does, but merely

23 For that reason, Barnes’ Facebook page cannot constighténg words
because “there is simply no in-person confrontation in cgasre such that
physical violence is likely to be instigatedlayshock v. Hermitage Sch. Djs¥lo.
06-cv-116, mem. op. at 20 (W.D. Pa. Jan. 31, 208#9);also Chaplinsky15 U.S.
at 573 (limitation to face-to-face conducg§ay Men’s Health Crisis v. Sullivan
792 F. Supp. 278, 298 (S.D.N.Y. 1992) (doctrine “limited to face-te-féicect
personal insults”).

24 (Dkt. # 177-2, VSU Defs.’ Mot. at 25.) Interestingly, th8\V Defendants
initially characterizedClaiborne Hardwareas holding that the First Amendment
does not protect “words that create iammediatepanic” in their unsuccessful
motion to dismiss. (Dkt # 16-1, VSU Defs.” Pre-Answeothn to Dismiss at 5
(emphasis added).) They evidently downgraded the necesgahstandard after
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claim that Defendant Zaccari was concerned becausesfijorjals honor dead
people.” (d. at 24.)

However, the VSU Defendants are unable even to find aodaity support
for their reading of the word, so instead engage in a gdrinreguistic six degrees
of separation. (Dkt. # 177-2, VSU Defs.” Mot. at 24.) They move frome tvord
“‘memorial” to a synonym “monument,” and then cite sevesalonyms for that
word, including “tombstone,” etc. They also cite thectima of Barnes’ mother to
the word in her post-expulsion letter to Zaccari (“neatt sank”), id.), yet ignore
her explanation that the letter was an attempt tatlgeugh to “an arrogant and
high-handed man” and to “assuage his arrogance.” (Deposifi&elly Burke,
90:23-91:22 (hereinafter “Burke Dep.”) (attached hereto Exs K).) She
specifically disagreed that a reasonable person coulgistehe use of the word
“memorial” as a threat.Id.)

This verbal gamesmanship falls far short of the stanidanahat constitutes
a “true threat,” even under the defendants’ overheated thddnyted States v.
Zavrel 384 F.3d 130, 136 (3d Cir. 2004)nited States v. Kelneb34 F.2d 1020,

1027 (2d Cir. 1976). SeeDkt. # 179-2, Barnes’ Mot. at 37-38.) The supposedly

discovery just to words that create a “sense of paeiuddently realizing that they
could never show an immediate threat. But the defendaiht® fsatisfy even this
watered down standard.
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“threatening” communications cited by the defendants is ttase pale in
comparison to the words that the Supreme Court held wemstiwgionally
protectedin Claiborne Hardware In that case, in the context of a boycott of
segregated stores, the Court held that the First Ament precluded the
imposition of liability on activist Charles Evers for hiatement to a black
audience that “[i]f we [proponents of a boycott of whitered businesses] catch
any of you going in any of them racist stores, we’'re gdareak your damn neck.”
Claiborne Hardwarge458 U.S. at 902.

The VSU Defendants also contend, erroneously, that ttielraival did not
violate Barnes’ First Amendment rights because the fiflaiftould have re-
entered, and did re-enter, the VSU campus at any tonengage in non-
threatening speech.” (Dkt. # 177-2, VSU Defs.” Mot. at 28hat may well be
true, but not as a VSU student. Moreover, defendangsinaent misunderstands
the applicable legal standard, as it is not requirechtovsthat a person has been
silenced forever into the future in order to assert aesgfal First Amendment
claim.

In the case of retaliation, it only is necessary towskthat the defendant’'s
actions “would likely deter a person of ordinary firmné&esn the exercise of First

Amendment rights.”"Hendrix 423 F.3d at 1254. There can be no serious question

27



that the relevant standard has been met in this cases sinconstitutional
retaliation has been found based on verbal censure fromahaols official,
Holloman ex rel. Holloman v. Harlan@70 F.3d 1252, 1268-69 (11th Cir. 2004),
or manipulating a student’s exam schedule in reaction twism of the school
administration,Constantine v. Rectors & Visitors of George Mason Unill
F.3d 474, 500-01 (4th Cir. 2005). There can be no doubt that defendant
treatment of Hayden Barnes meets this test, regardidether it is called an
“expulsion,” an “administrative withdrawal,” or — to uskefendants’ words — a
“cooling off period.”

[I.  BARNES’ DUE PROCESS RIGHTS WERE VIOLATED

A. Defendants’ Account of Events Substantiates Barne®ue Process
Claims

VSU Defendants frankly acknowledge that they denied Baanéearing
before he was expelled, and assert that a hearing woutdolesn “inappropriate.”
(Dkt. # 177-2, VSU Defs.” Mot. at 37.) Their only explanatis that Zaccari
decided that campus safety required the unprecedented appaodcthat Barnes
could avail himself of post-deprivation remedie&d. &t 37-39.) There is no such
procedure as an “administrative withdrawal” in the VStlident handbook, and
defendants agree that they made it up on the spot. Thinef acknowledge that

the official in charge of the post-expulsion appeakdtieth Neely, was intimately
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involved in helping Zaccari craft the new “withdrawakopess. Ifd. at 37.) The
VSU Defendants fail to cite any relevant authority to suppheir novel due
process theories, and their account of events strongly sspganting summary
judgment for the plaintiff. YeeDkt. # 179-2, Barnes Mot. d@9-60.) Conversely,
it provides no reason to grant defendants’ summary judgmetions.

B. Substantive Due Process

The VSU Defendants fail to grasp the substantive dueepsoissue in this
case. Barnes is not asserting a substantive right twatdn, as the defendants
apparently assume. (Dkt. # 177-2, VSU Defs.” Mot. at Ahg plaintiff has made
quite clear that the right to freedom of expressionmplicit in the concept of
ordered liberty, and a school's decision to suspend a studeetaliation for his
speech violates substantive due process. (Dkt. # 179-2e8aviot. at49-50.)
Additionally, the use of government power violates satsve due process when
it is arbitrarily and oppressively exercisedd. (@t 51.) In this regard, there can be
no justification “for harassing people for exercising theonstitutional rights.”
Bart v. Telford 677 F.2d 622, 625 (7th Cir. 1982)SeeBeckwith v. City of
Daytona Beach Shore88 F.3d 1554, 1562-63 (11th Cir. 1995). Accordingly, this
Court should deny defendants’ motions for summary judgmentjnstebd grant

summary judgment for Barnes.
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C. Procedural Due Process

The VSU Defendants’ argument that post-deprivation procedares
sufficient to satisfy due process requirements is wrong amtter of law. At a
minimum, “due process requires notice and some opportunityefaingbeforea
student at a tax-supported college is suspended for miscohd Dixon v.
Alabama State Bd. of Edu@94 F.2d 150, 158 (5th Cir. 1961) (emphasis added).
Another basic requirement is a “fair hearing in a tavunal.” Davis v. Monroe
County Bd. of Educ120 F.3d 1390, 1402-03 (11th Cir. 1997). When procedural
due process requires a pre-deprivation opportunity to be heaedavéilability of
any post-deprivation hearing is irrelevantfudson v. Palmer468 U.S. 517, 534
(1984);Castle v. Marquardt632 F. Supp. 2d 1317, 1333-34 (N.D. Ga. 2009).

In this case, Barnes received neither a hearing fiar &ibunal, and these
deficiencies are not remedied by the defendants’ makegtoftedures. The
defendants followed none of the process required by thainlested policies, and
concocted a Rube Goldberg scheme that was expressly desoqym@awdid any
evidentiary requirements or accountability. (Dkt. # 179-2, Bariet. at54-60.)
Zaccari failed to adhere even to the conditions he ddtédr “review” of his
decision, and the appeal process to the Board of Regentstawvded by

prejudgment and self-interestid.(at 58-59.)
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The VSU Defendants suggest misleadingly that Universiiyn€el Gaskins
agreed that the special withdrawal procedures were bo#ssey and fair. (Dkt.
# 177-2, VSU Defs.” Mot. at 39, 40.) But this assertiorayf contradicted by the
record and by Gaskins’ own arguments on summary judgm&askins made
clear that none of the due process rights spelletchotSU’s policy were accorded
Hayden Barnes, and that it violates due process for naapyidecision-maker to
oversee the appeal. (Dkt. # 179-4, Barnes’ Mot., Ex. 8, Gagkep. 68:23-70:1,
97:1-20; Dkt. # 183, Deposition of Laverne Gaskins 101:6-1@B&8einafter
“Gaskins Dep.”). See alsdkt. # 183, Gaskins Dep. 103:13-15 (“I agree that Dr.
Zaccari made a decision without due process to Barnexpel &arnes from
Valdosta State.”).) If Gaskins’ deposition testimonyn@ sufficiently clear, her
summary judgment brief stresses that “the record shows thatndy Gaskins
steadfastly disagreed with the action proposed and ultimdtdgn against
Plaintiff based on her conclusion that Plaintiff's Fikshendment and due process
rights were implicated.” (Dkt. # 174-2, Gaskins’ Mot. at)17Consequently,
defendants’ motion should be rejected.

D. Barnes’ Claims Are Not Moot

The VSU Defendants make the puzzling argument thateBadue process

claims are moot because the Board of Regents eventuallyinded the
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administrative withdrawal. (Dkt. # 177-2, VSU Defs.” Mat.42-43.) However,

this argument fails to acknowledge that Barnes is pracgeain his claims for

damages that definitely amot moot. See e.g, Memphis Comm. Sch. Dist. v.
Stachura477 U.S. 299, 315 (1986) (Marshall, J., concurring). Simplalsethe

defendants argue that it is too late for the court to graottepiural relief, it does

not render any of the remaining claims mabt.

[Il.  DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT DO NOT

REFUTE THAT THEY VIOLATED PLAINTIFF'S RIGHTS UNDER
THE ADA AND THE REHABILITATION ACT

A. Barnes is a Qualified Individual

Curiously citing only to Barnes’ Complaint, the VSU fBredants argue that
the Plaintiff “failed to identify his disability at allinstead claiming that he is
protected merely because he has ‘challenges related tadyaar@ depression.™

(Dkt. # 177-2, VSU Defs.” Mot. at 49xiting Compl. T 29).) VSU Defendants

> The fact that this Court dismissed Count 2 of the Camplregarding
procedural and substantive due process with respect to defenddheir official
capacities does not affect claims going forward against apateglefendants in
their individual capacities. SgeeDkt. # 37, Order on Motion to Dismiss at 24, 25).
Consequently, the Court denied the motion to dismiss meispect to Count 4.
Additionally, although the Court dismissed claims wekpect to injunctive relief,
Barnes sought reconsideration, arguing that injunctive rstiikfvould be needed
to expunge the records of his expulsion. Although the Coumedehis motion,
the issue has been preserved for appeal, if necesg§deeDkt. # 43, Order on
Plaintiff and Defendant McMillan’s Motions for Recongidion at 2.)
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further allege that Plaintiff “has not attempted to dest@te nor has he met his

burden of proving that his ‘challenges’ limit a ‘major ldetivity,” as required by
the ADA. (d.) (citing 42 U.S.C. § 12101).) VSU Defendants’ exclusive reliance
and disregard for the allegations set forth in Piffimtcomplaint belies the
exhaustive discovery amassed in this case. As ig@&ooy responses, medical
records, and deposition testimony make clear, Barnes sought amdedbspecial
services at VSU, thus qualifying him as an individualhvat disability under the
ADA and the Rehabilitation Act.

Indeed, VSU Defendants acknowledge these facts in @tatement of
Material Facts. %ee e.g, Dkt. # 177-1, VSU Defs.” Statement of Fact 1 13-14
(hereinafter “VSU Defs.” SUF”)qiting Winders Dep. 12:25).) VSU Defendants
further acknowledge that “[u]pon entering VSU, Barneguested and received
additional services from VSU . . . include[ing] on-campwousing with a private
room.” (Dkt. #177-1, VSU Defs.” SUF § 15xiing Tanner Dep. 8-13).
Moreover, VSU Defendants note that “[ijn addition to reicg psychiatric care
from his own psychiatrist, Dr. Winder[s], Barnes alsatsthreceiving counseling

services at VSU from McMillan.” (Dkt. #177-1, VSU Def&SUF | 16) ¢iting

Barnes Dep. 229:1-6).)
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On brief, VSU Defendants’ cavalier disregard for Barngscumented
disabilities is unfounded. According to the Supreme Courtjrgrairment need
not appear on a specific list of disorders to constitutdisability.” See Bragdon
v. Abbott 524 U.S. 624, 638-639 (1998). As Plaintiff specified in his Moforn
Summary Judgment, Barnes has been diagnosed with “depresswaledi
otherwise not specified,” “Panic Disorder with agorapholaad “some tendency
toward [Attention Deficit Hyperactivity Disorder], but his aetyi symptoms are
affecting his ability to concentrate more than anythirge.&l (Dkt. # 179-2,
Barnes’ Mot. at 62-63.) Barnes was prescribed medicatiortreat these
conditions. [d.) Moreover, Barnes’ psychiatrist informed the VSU Accédfice
in August 2006 that Plaintiff suffered from “panic attacks amdety have caused
a great deal of difficulty in functioning in school andlife in general.” (Dkt. #
179-13, Barnes’ Mot., Ex. 14, Aug. 28, 2006 letter from Dr. Kéinders to the
VSU Access Office.)

VSU Defendants argue that Barnes’ condition did nott lone or more of
Plaintiff's major life activities because during his deposit “[w]hen asked if he
considers his anxiety to be a symptom that interferes wstimhjor life activities,
he respond[ed], ‘| would not say that they directly rifgee with my major life

activities.” (Dkt. # 177-2, VSU Defs.” Mot. at 50xi{ing Barnes Dep. 151).)
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VSU Defendants’ selective quotation should be disregardedull recitation of
the colloquy follows:

Q: What do you consider your disability to be?

A:. Anxiety, which interferes with my ability to

concentrate.

Q: Anything else?

A: Dr. Winders still believes that | have AttentioeiZit

Disorder, but that | cope.

Q: And do you consider that to be one that interferes with

your major life activities?

A: Which one? Anxiety, or Attention Deficit Disorder?

Q: Either.

A: Both have a significant impact, yes, but | wouldny sa

they directly interfere.
(Dkt. # 179-20, Barnes’ Mot., Ex. 1, Barnes Dep. 151:1-14. B#&%es explained,
his condition has had “a significant impact” on his “mmajde activities.”
Accordingly, Plaintiff is a qualified individual with as&bility under the ADA and
the Rehabilitation Act.

B. VSU Defendants Misstate the Law to Avoid Responsilty Under
the ADA and RA

VSU Defendants incorrectly assert: “As VSU is apliaper party incapable
of being sued . . . there can be no claim against V&8U tlaerefore, the official
capacities claims which are reconciled as being clagasmat VSU must also be
dismissed.” (Dkt. # 177-2, VSU Defs.” Mot. at 47.) In gad, VSU Defendants

claim that the Eleventh Circuit’'s recent opinionRylee v. Chapmar816 Fed.
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Appx. 901 (11th Cir. 2009), “reaffirmed its rule that individugbility is
impossible under the ADA.” (Dkt. # 177-2, VSU Defs.” Mot4at)

Ryleedid not create new law. Instead, the opinion is in lwth past
Eleventh Circuit cases holding that suits againstviddals are not authorized
under Title 1l of the ADA because only a “public entitg’subject to liability. 42
U.S.C. §12132. As this Court already explained, “a suitrst) a state official in
his or her official capacity is in effect against abjfic entity’ and is authorized by
§12132.” (Dkt. # 37, Order on Motion to Dismiss at 27.) Thus @ourt
determined that it will “treat] Barnes’s ADA claim aigst all defendants,
including individuals in their official capacities, aslaim against the state entities
VSU and the Board of Regents.”ld{) Ryleedoes not challenge this Court’s
earlier ruling and VSU Defendants’ attempt to escape regplitgsunder the
ADA and Rehabilitation Act must be denied.

C. VSU Defendants Admit That Barnes Was Discriminated Against
Because of His Disability

Remarkably, the VSU Defendants’ motion admits that 8amvas expelled
from the University because of his disability. VSUf®wlants state baldly that
Barnes was expelled in part because he “ha[d] a memtakdl” (Dkt. # 177-2,
VSU Defs.” Mot. at 29.) Although VSU Defendants furthé&aim that there was

an ‘“independent basis” for expelling Barnes based on Présidaccari's
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conclusion that Barnes’ Facebook Collage was “threatenamgl that Barnes
presented ‘a clear and present danger’ to the campuist.” #0177-2, VSU Defs.’
Mot. at 49), this reasoning — even if true — does not undermameeB’ claims
under the ADA and Rehabilitation Act. Plaintiff need notoye that
discrimination was the “sole” reason for his expulsiomfdSU, only that it was a
motivating factor, which the VSU Defendants have concédeds. SeeBaird ex

rel. Baird v. Rosg 192 F.3d 462 (4th Cir. 1999). Therefore, defendants’
discriminatory actions to expel Barnes from VSU were ufdaand violated the
ADA and the Rehabilitation Act.

IV. VSU AND THE BOARD VIOLATED THEIR CONTRACT WITH
BARNES

Defendants fail to satisfy the standard for summary judgmetineir favor
concerning Barnes’ claim for breach of contract agairSu\and the Board of
Regents® In support of their Motion, the defendants advance taiting
arguments concerning the contract claim: 1) there wasritten contract between
any defendants and Hayden Barnes, and; 2) even if theseawwritten contract,
Georgia has waived immunity only for breach claims inestaiurt, not federal

court. SeeDkt. # 177-2, VSU Defs.” Mot. at. 42-46.) Both argument®irectly

?® This Court held already that VSU and the Board are propeepdati this
contract claim. (Dkt. # 37, Order on Motion to Dismiss aj 26.
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recite the law and facts governing this case. Accordipgiigment in defendants’
favor should be denied and, for the reasons outlined in Ffiair¥lotion for
Summary Judgment, granted in Barnes’ favor instead.

Defendants’ allegation that Barnes did not have aewitbntract with VSU
and the Board — but only an “implied contract” for whiaimunity has not been
waived — is defeated by the evidence submitted with Ff@niMotion for
Summary Judgment. The extensivatten procedures and guarantees contained
in the Board’s and VSU's student policies and provisionscluding those in the
VSU Code of Conduct — constitute written, binding agregmdetween these
defendants and each VSU student, including Hayden Barnesse Thritten
contracts list both the rules students are required to &lyidand the procedures
the University must follow for student discipline, expulsionmedical withdrawal
when such violations or conditions are allege8eeDkt. # 179-7, Barnes’ Mot.,
Ex. 37, VSU Student Code of Conduct; Dkt. # 179-7, Barnes’,Niot 39, VSU
Mental Health Withdrawal Policy.) Similarly, VSU’so@nseling Center entered a
contract with Hayden Barnes to preserve the confidentiadityis counseling files,
which VSU and the Board subsequently breache8SeeDkt. # 179-6, Barnes’
Mot., Ex. 32, Counseling Center intake forsee alsoDkt. # 179-10, Barnes’

Mot., Ex. 11, McMillan Dep. 75:9-76:2 (the intake form “is@ntract”).)
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The defendants’ claim that only an “implied contractiswresent,seeDKkt.
#177-2, VSU Defs.” Mot. at 42-43), is based on a gross misapphcaf the
precedents oMerk v. DeKalb County226 Ga. App. 191, 193, 486 S.E.2d 66, 68
(1997), andFedorov v. Board of Regents Univ. of G&94 F. Supp. 2d 1378
(2002). In both decisions, courts found that immunity hadbeen waived for
breach claims based on facts entirely dissimilar toetlppesent in the instant case.

In Merk, the court held that statutegoverning county water services did not
constitute a written contract between the plaintiff amel county, and therefore
immunity was not waived for a contract breach claimsdmuling, the court relied
on a prior holding,Board of Regents of Georgia v. Tyso@61 Ga. 368, 404
S.E.2d 557 (1991), which held immunity was not waived whereamtiff had
alleged that a collection of hospital records formeurigten contract between her
and the hospital sufficient to support a breach claim. Hewaynlike in those
cases, Plaintiff Barnes has no need to point to a statu collection of university
records to establish his written contract with VSU and Board. The written
contract exists in the many written promises contaimedhe documents cited
supraguaranteeing Barnes administrative processes and confldgntiazarious

circumstances — promises which the defendants made and broke.
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Defendants’ reliance on théedorov decision is equally misplaced. The
Fedorovcourt found that a breach of an “implied contract” kedwa student and a
college was insufficient to overcome immunity under O.C.G8A.50-21-1.
However, in that case the college had unquestionablyredribewritten contract
terms governing disciplinary procedure in dealing with #gtedent plaintiff,
leaving the implied contract claim as the only option far dismissed studeftt.
Barnes has not pled breach of implied contract bec¥&¢ and the Board so
blatantly disregarded the terms of the written contnattt students that there is no
need to plead quasi-contract relief here.

VSU and the Board have no greater success arguing thag$Blaas not met
his burden of proof that “any” contract existed whatsaev@eeDkt. # 177-2,
VSU Defs.” Mot. at 42.) Indeed, the defendants do not evetulpts a theory

under which a contract with Barnes mighot exist. Georgia courts have

" In Fedoroy a student was accused of selling illegal narcotics veasi
found to illegally possess thenkedorovy 194 F. Supp. at 1382. Despite this clear
evidence of criminality, the college dealt with Alexandedorov by: 1) writing
him a letter outlining the student code violation chargesnat) him; 2) advising
him of his rights and entitlement to representation atdmspus-level hearing; and
3) giving Mr. Fedorov such a hearing where he was permitpdesent testimony
in his defense before a jury of his student pe&tsat 1333. That Georgia college
unquestionably followed its written, contractually bimgliagreements with the
student, leaving Mr. Fedorov without an obvious claim forabheof a written
contract and forcing him to plead implied contract breach.t iShaot the situation
here.
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previously found that colleges have contracts with thmatriculated studentsSee
Mahavongsanan v. Hall529 F.2d 448, 450 (5th Cir. 1976) (“Implicit in the
student’s contract with the university upon matriculat®the student’s agreement
to comply with the university’s rules and regulations.”);. see alsdvlaynard v.
Board of Regenis342 F.3d 1281, 1287 (11th Cir. 2003).

Defendants do not dispute that Barnes chose to apply andceested to
attend VSU. $%eeEx. K, Burke Dep. 47:19-21.) By choosing to enroll at VSU,
Barnes caused thousands of dollars to be paid to the Utyydasih from himself
and from others at his directionSdeEx. K, Burke Dep. 67:5-69:6.) In exchange
for this consideration, it was understood by all parties Baahes was purchasing
the opportunity to achieve a baccalaureate education indecte with the written
policies established by VSU and the Board, and to recbeduil benefit of all
other university services available to undergraduates. elteosns were spelled
out in writing in the VSU Code of Conduct, and in the CoungelCenter
confidentiality agreement which Barnes signed. The defésdhaltfully breached
the terms of those written contracts.

Defendants’ second argument concerning alleged Eleventenément
immunity from a breach suit in federal court also failSegDkt. # 177-2, VSU

Defs.” Mot. at 45-46.) This argument is a purely lega and merely restates the
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same unsuccessful defense that defendants tried in theil\2@@# to Dismiss.
(SeeDkt. # 16-1, VSU Defs.” Pre-Answer Motion to Dismiss2&t-25.) This
Court has already found that the State of Georgia’'s wadeimmunity for
contract breaches is broad enough to suppfatieralbreach lawsuif® The Court
considered defendants’ arguments previously, and the defendastsshown no
intervening facts or law arising since the Court’'s order Wwhvould support their
Eleventh Amendment immunity argument or otherwise underrtiieeCourt’s
prior unambiguous legal holding on this issue. As defendamts also failed to
show they would suffer an injustice if the contract clarere heard by this Court,
this Court should follow its prior holding in this cas&eeJenkins Brick Co. v.
Bremer 321 F.3d 1366, 1370 (11th Cir. 2003).

Finally, as explained at length in Plaintiff's Motion ummary Judgment,
VSU and the Board breached the written contract by naviallg the procedures

for student discipline and expulsion, and that breachafigtand proximately

28 Dkt. # 37, Order on Motion to Dismiss at 26 (“While the delfents argue
that this waiver is only applicable to actions broughttatescourt, O.C.G.A. § 50-
21-1(b) merely limits the venue in which the plaintiff mbging a breach of
written contract claim, and venue can be waived.”)
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caused damages to Barriés(SeeDkt. 179-2, Barnes’ Mot. at 68-70.) As each
element of law and fact supporting a breach of contriaginchas been satisfied,
summary judgment for defendants should be denied, and drarBarnes’ favor.

V. DEFENDANTS' QUALIFIED IMMUNITY AND JURISDICTION
ARGUMENTS ARE BASELESS

A. The VSU Defendants Cannot Legitimately Claim Quatied
Immunity

This Court rejected the VSU Defendants’ qualified immunitguanents
prior to discovery. (Dkt. # 37, Order on Motion to Dismis24, 25.) Now that
discovery has been concluded, the reasons to rejecti¢fesise are even more
compelling. Defendant Zaccari asserts that he shooéve immunity because he
was just following legal advice, while Keppler and Mast¢ls immunity because
they claim they were just following orders. Neithegiament has merit.

Zaccari cannot honestly claim either that the lawrislear or that he relied
on advice of counsel. But he does so anyw&eeDkt. # 177-2, VSU Defs.” Mot
at 30-31.) The record does not support his argument thatuightsout and relied
on the legal advice of Neely and Gaskins. In fad, récord plainly establishes

just the opposite — that Zaccari actghinstlegal advice that his actions would

29 Defendants have not argued there was no breach or no daniBuyeg.
have only argued that the contract was not written anal&ie was filed in the
wrong court.
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violate Barnes’ constitutional and statutory rightSedDkt. # 179-2, Barnes’ Mot.
at 21-23; Dkt. # 179-4, Barnes’ Mot., Ex. 8, Gaskins Dep. 58:9;@9:9-12.) As
Gaskins made quite clear in her motion for summary judgnat all relevant
times, [she] repeatedly and consistently counseleddergsZaccari that Plaintiff's
First Amendment rights were implicated and that due perust be afforded
prior to acting in response to the threat perceived fromalegedly protected
speech.” Nevertheless, President Zaccari decided to predge administrative
withdrawal “despite that advice.” (Dkt. # 174-2, Gaskins’ Mxitl15;see also, id
at 14 (“[t]he evidence before the Court reveals that AgpiGaskins did exactly as
Plaintiff requires, but that her advice was rejectedkt. # 174-3, Defendant
Laverne Gaskins’ Statement of Undisputed Facts Y 8, 10, 17, 19, 24, 27, 30,
31, 33, 34, 37, 38, 39, 41.)

Although Zaccari claims that he also was relying on legdwvice of
Elizabeth Neely, she was not acting as his counselwasr she offering legal
advice. Rather, she described her relationship with V®d Zaccari as
“management consulting with a legal twist.” (Dkt. # 188gNédDep. 8:21-9:11.)
She did not know what VSU'’s policies were with respect toestt withdrawals,
but believed that they were obliged to provide notice aneaairg. (d. at 18:18-

19:9; 33:21-23.) She sent a copy of the Board’'s suggestécyy on medical
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withdrawal only to give Gaskins options to consider. In ewgnt, if Neely was
offering legal advice, it was an odd bit of counseling -e'tWwworry about the
lawsuit later.” (Dkt. # 179-4, Barnes’ Mot., Ex. 8, Gaskidep. 68:13-17.)

Of course, whether or not Zaccari was following legai@e(and it is clear
he was not), it still is only one factor to consid&eeGreen v. Brantley719 F.
Supp. 1570, 1583 (N.D. Ga. 1989). In this case, Zaccari astonishmgilitsthat
he proceeded with his plan to withdraw Barnes “even thougadvsory cabinet
could not provide him with the traditional means by whicldshis are removed
from the university.” (Dkt. #177-2, VSU Defs.” Mot at 32In short, Zaccari
knew that constitutional rights were implicated andtthe was making up the
procedures as he went along. He cannot claim immunity sfach an
improvisational approach.

Similarly, the claim of immunity for Defendants Mastda Keppler is
unavailing. The VSU Defendants erroneously assertNlzest and Keppler “did
not participate” in the decision to withdraw Barnes. (Bktl77-2, VSU Defs.’
Mot. at 31.) However, as explained in Barnes’ Motion $ummary Judgment,
both Mast and Keppler had a duty to ensure that Barnegs nigider the law and

the Student Code of Conduct were protected. Their falitueect in the face of a
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clear duty established their liability pursuant tot#®ec1983, and deprives them of
immunity. (Dkt. # 179-2, Barnes’ Mot. at 70-72.)

Thus, the statemenDEFENDANTS KEPPLER & MAST TOOK NO
ACTION " is not just an argument heading, it is a statemennapaiterest. (Dkt.
#177-2, VSU Defs.” Mot. at 31.) They admit that bothaéfis were fully aware
that Barnes did not represent a threat, and that &= emtitled to due process
protections pursuant to the VSU policies within theirgdiction. Gee, id at 33,
34.) It is not sufficient for them now to assert that there “out of the loop.”
(Id. at 32.) Zaccari pointedly brought them into the loop aey ghirked their
institutional responsibilities to Barnes.

Finally, VSU’s claim that the University (but not tBeard of Regents) is an
improper party to this lawsuit has been waived — and in any éanthot been

actively contested — and so should be denied. (Dkt. # 177-2,D43&)" Mot. at

35.)°

39\V/SU appears to be arguing that Court lacks personal juiisdioter it by
virtue of certain judicial decisions interpreting t@eorgia General Assembly’s
1931 reorganization of the University System of GeorgiaS@J). Those cases
held that the Board of Regents must be sued in placedofidual schools in the
USG. See, e.g.McCafferty v. Medical Coll. of Ga249 Ga. 62, 64-65 (1982).
VSU'’s citation to O.C.G.A. § 20-3-36 adds nothing to this argot, as that statute
merely defers to the General Assembly concerning thenexgteliability of the
Board of Regents. However, both VSU and the Board of Repents consented
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B. McMillan Cannot Legitimately Claim Qualified Immuni ty

McMillan’s claim that she is entitled to qualified imamty lacks merit.
(Dkt. # 167-1, McMillan’s Mot. at 39-49.) It is immateridat McMillan did not
have ultimate authority for the decision to withdraw Earmvhere, as here, the
breach of her legal duty contributed to his dismiss&leeDkt. # 179-2, Barnes’
Mot. at 70-71, 74-75.) McMillan participated in, and contrdouto, the series of
events that led to Barnes’ expulsion from VSBee, e.qg., Zatler v. Wainwright
802 F.2d 397, 401 (11th Cir. 1986) (“A causal connection may be isk&blby
proving that the official was personally involved in thetsathat resulted in the
constitutional deprivation.”)

The inquiry into causation must focus on “the duties r@sgonsibilities of

each of the individual defendants whose acts or omisaonsalleged to have

to VSU's party status in this litigation by failing to raiges defense in their Pre-
Answer Motion to Dismiss.SeeF.R.C.P. Rule 12(b)(2) (“A motion asserting any
of these defenses [including personal jurisdiction] rhesimadebeforepleading if

a responsive pleading is allowed.”) (emphasis add&a¢ also Palmer v. Braun
376 F.3d 1254, 1258-1259 (11th Cir. 2004) (defendant waived personal
jurisdiction by failing to raise it the motion to disnjisBirge v. Delta Air Lines,
Inc., 597 F. Supp. 448, 451 (N.D. Ga. 1984) (defense of lack of pérsona
jurisdiction is waived if omitted from a Rule 12(b) motiorfiven if this omission

did not waive the personal jurisdiction defense on its oM@&U’s failure to
actively contest personal jurisdiction until over a ye#ierafiling its answer
demonstrates an “intent to submit to this Court’s jurisoin® and therefore waives

the defense.See Continental Bank, N.A. v. Mey#&0 F.3d 1293, 1297 (7th Cir.
1993).
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resulted in a constitutional deprivationWilliams v. Bennett689 F.2d 1370, 1381
(11th Cir. 1982). A state official “is subject to Seatih983 liability when he
breaches a duty imposed by state or local law, and thistbieeuses plaintiff's
constitutional injury.” Sims v. Adam$37 F.2d 829, 831 (5th Cir. 1976). In this
regard, a finding of liability “does not specifically requipersonal participation™

in the constitutional violationld. Section 1983 liability attaches where an act or
omission under color of state law breaches a legal dutydaprives a person of a
federally secured right or interedDoe v. Rains County Indep. Sch. Dis6 F.3d
1402, 1411-12 (5th Cir. 1995).

McMillan cannot deny her involvement in infringing Barnes’ stitntional
rights by asserting that she was not the final word e wiithdrawal decision.
While the breach of legal duty analysis is often ais¢ed with defendants in
supervisory positions, such is not always the c&See Doe v. Rains Count§6
F.3d at 1413 (“We have never suggested . . . that only superwgan be held
liable for a failure to act that results in a constitnél injury.”). Courts have
found that “control can exist in other waydd. “[l]f a ‘real nexus’ exists between
the activity out of which the violation occurs and thecter's duties and

obligations as a teacher, then the teacher’'s conduetkken under color of state

law.” Doe v. Taylor Indep. Sch. Disfl5 F.3d 443, 452 (5th Cir. 19948 bang.
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In this case, McMillan knowingly disclosed confidential imf@tion that she
was aware Zaccari was seeking to use against Barmesidee of his advocacy
concerning the parking deck. She was well aware of hal ¢egy. She described
the confidentiality agreement with the Counseling Ceatea “contract,” and was
diligent about getting releases from Barnes on every atbeasion, except when
Zaccari sought it for this mattdt. Indeed, McMillan said such a waiver was
necessary when Barnes asked her to write a lettersobetmalf. (Dkt. # 179-10,
Barnes’ Mot., Ex. 11, McMillan Dep. 134:2-4.)

Although McMillan argues that she disclosed informationdn attempt to
help and protect Plaintiff,” (Dkt. # 167-1, McMillan’s Mait 44), the information
she disclosed went far beyond “Plaintiff's current meheadlth status,” as she now
asserts. McMillan provided confidential information abouwatrries’ therapeutic

and psychiatric treatmefft. Moreover, she provided such details to Zaccari four

1 (Dkt. # 179-10, Barnes’ Mot., Ex. 11, McMillan Dep. 74:9-81:36:18-
128:20.) Although it is arguable that McMillan could havdeased some
information to Zaccari if she believed there was an aalaaber, she testified
repeatedly that she never believed there was a th(Pat. # 179-1, Barnes’ SUF
19 74, 80, 91, 93, 109.)

%2 (SeeDkt. # 179-10, Barnes’ Mot., Ex. 11, McMillan Dep. 17:21-22
(McMillan told Zaccari that Barnes was seeing a psydbtat id. 17:22-23
(McMillan described to Zaccari certain behaviors thatceoned her)jd. 17:24-
18:6 (McMillan told Zaccari that she “had been in contadhwdr. Winders
regarding a possible re-evaluation of Mr. Barnes amg@ication change.”).)
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days after Major Farmer said she had everything she needixtermine Barnes
was no danger. As a consequence, allegations regardimgsBanental health
became the linchpin of Zaccari's rationale for withwiregy Barnes, and continues
as the heart of VSU’s defens&eg e.g, Dkt. # 177-2, VSU Defs.” Mot. at 29.)
Accordingly, the Court should reject McMillan’s motion feummary judgment
and should grant Barnes’ cross-motion.

CONCLUSION

For all the foregoing reasons, the Motions for Summarygeat of the

VSU Defendants and Leah McMillan should be DENIED.
Respectfully submitted this 24th day of March, 2010,
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