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VIA EMAIL
CONFIDENTIAL COMMUNICATION

Ruth Jones
_ Interim Title- IX Coordinator
‘Occidental College
1600 Campus Dr. |
Los Angeles, CA 90041

Re:  External Adjudicator’s Decision
Complaint Violation of Occidental College 2013-14 Sexual Misconduct Policy
Complainant:
Respondent:
Hearing Date: May 12, 2014

Dear Ms. Jones:

On May 12, 2014, I served as the external adjudicator in the hearing of the above-referenced
matter. Based on the evidence received at that hearing, the investigative report (including witness
summaries and exhibits) and Occidental College’s Sexual Misconduct Policy, I provide the
following decision, :

o L Introduction
el A.  Procedural Background
:E“’ 1. Pre-Hearing Background
e

. In August 2013, Occidental College (the “College”) implemented a new Sexual Misconduct
».: Policy (“Policy™). (A copy of that Policy is attached as Exhibit “1.”) The Policy prohibits sexual
.~ assault and non-consensual sexual contact by an Occidental student of another Occidental
_ student. (Exhibit “1,” Other Forms of Prohibited Conduct, p. 10.) The Policy provides a process
l:L to report a complaint of alleged misconduct and to resolve such complaints. (Exhibit “1,”

Exhibit 4, Page 1 of 13
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Campus Reporting Options, p.22 and Appendix A. Resolving Complaints Against a Student, p.
31) -

In the matter at hand, on or about January 31, 2014,| the Complainant, made a

complaint alleging violations of the Policy by| the Respondent. Ms,

| the Complainant, states that during the evening of September 28, 2013 and the early

morning of September 29, 2013, following the GLOW party, the Respondent’s penis penetrated
her vagina on three occasions and penetrated her anus on two occasions without her consent.
Pursuant to the Policy, the College initiated an investigation of the reported violations. The
College engaged Public Interest Investigations, Inc. (“P1I”) to conduct that investigation, and
PII's lead investigator was Li Fellers.

As the lead investigator, Ms. Fellers was present in all witness interviews, and the interviewed
witnesses were |

" The Respondent

p10v1ded a potential witness who asked to remain anonymous, and the College granted that
request. That witness, however, did not make herself available for an interview by the
Investigator. Based on all of this information, PIl prepared a written report, along with
summaries of the witnesses® testimony, that explained and provided context for the events at
issue in this matter. (Because the external adjudicator understands that the report, including
witness summaries and exhibits, are available for your review; thus, those documents have not
been attached to this decision.)

On April 25, 2014, the College sent to the Respondent a letter referenced as “Notice of Charges™
(the “Charge Letter”). The Charge letter provided the Respondent with a brief summary of the
Complainant’s allegations against him, advised him of the specific violations of the Policy that
he had been charged with, and provided him with information concerning the pre-hearing and
hearing procedures under the Policy.

2. Summary of Hearing Structure and Procedure

In addition to the Complainant and the Respondent, the following individuals were invited to be
witnesses at the hearing: |

declined to be

witnesses at the hearing. During the hearing,l was contacted, and he stated that he was
traveling to the hearing.

' Keith Rohman, the President of PII, also atrended -the interviews of both the Complaining Party and the

Respondent.

Exhibit 4, Page 2 of 13




_._,___.___..

.'l?.:,

- ATKINSON, ANDELSCWPLOYA, RUUD & ROMO L J

Ruth Jones
May 14, 2014
Page 3

Nevertheless, by the end of the hearing, Mr.[_had not arrived at the hearing,?

The Hearing Coordinator for this matter was Cherie Scricca. The Complainant and the
Respondent were present throughout the hearing, | was the Complainant’s
advisor, and she was present throughout the hearing. Professor Danielle Dirks was Ms.|

support person, and Ms. Dirks was present throughout the hearing. Professor Debra Freas was

the Respondent’s advisor, and she was present throughout the hearing. Ms. Feller, the lead
investigator, was also present throughout the hearing.

After the Hearing Coordinator opened the hearing, the external adjudicator advised the parties
that she had no connection to the College, the Complainant, the Respondent, their advisors, or
Occidental administrators other than as an external adjudicator. The external adjudicator then
asked Ms. Fellers to present an opening statement. Ms. Fellers presented a brief cpening
statement during which she summarized the investigative report focusing on the areas of
agreement and disagreement. Following the conclusion of Ms. Fellers’ opening statement, the
external adjudicator asked Ms. Fellers questions,. Neither the Complainant, nor the Respondent
provided the External Adjudicator with questions for the Investigator. After Ms. Fellers’
questioning was completed, the Complainant provided an opening statement. After the
Complainant completed her opening statement, the external adjudicator asked the Complainant
questions, and the external adjudicator asked the Complainant questions submitted in writing by
the Respondent. (Copies of questions submitted by the Respondent to the Complainant are
attached Exhibit #2.”)

After the Complainant’s questioning was completed, the Respondent was invited to provide an
opening statement. Before the Respondent gave his opening statement, he stated procedural
objections to the hearing, and he read those objections into the record.® The Hearing Coordinator
retained the copies of the Respondent’s procedural objections. The Policy states that the external
adjudicator’s role in the hearing is to “determine the facts of the case, make a determination as to
whether the College policy was violated....” (See, Exhibit “1,” p. 40.) Thus, the external
adjudicator role does not include resolution of procedural objections. Therefore, the external
adjudicator did not make a determination as to Respondent’s procedural objections.

After the Respondent read his procedural objections, he provided an opening statement. After
the Respondent’s opening statement, the external adjudicator asked the Respondent questions,
and the external adjudicator asked the Respondent questions submitted by the Complainant in

*Mr.|___ absence from the hearing was not material as the issue upon which the External Adjudicator sought to
question-him—whether he had told the Investigator that Mrl ‘had told him, Mr. |___~'..hat he had engaged in
oral or anal sex with the Complainant—was resolved by the Investigator's testimony at the hearing that the word
“not” had been omitted from statement at page 3 of Mr.|__interview summary that reads “L did say he
and| engaged in other types of sex such as oral or anal sex.” The Investigator stated that the word *“not”
should be inserted between the words “did” and “say.” Thus, the correct statement reads, ‘\_ saidl did not
say he and| engaged in other types of sex.”

3 Respondent stated that the procedural objections that he read were prepared by his attorney.

" Exhibit 4, Page 3 of 13
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writing. (A copy of the Complainant’s questions of the Respondent that were submitted to the
external adjudicator are attached as Exhibit “3.”)

Following the questioning of the Respondent, the following witnesses were called in the order
listed below!]

The external

adjudicator asked each witness questions and asked questions submitted by the Complainant and
Respondent, if the External Adjudicator' deemed such questions relevant and appropriate.
(Copies of the written questions for witnesses submitted to the external adjudicator by the
Complainant and Respondent are attached as Exhibit “4,” and Exhibit “5.”) At the conclusion of
those questions, for each witness, the external adjudicator asked both the Complainant and the
Respondent whether either had additional questions.

As previously stated, in reaching this decision, the external adjudicator considered not only the
testimony of the witnesses who testified at the hearing, but also considered and relied upon, as
identified below, relevant and appropriate portions of the investigative report, witness summaries
accompanying the investigative report, and exhibits accompanying the report.

B. Summary of the Complaint and the Parties’ Positions
This hearing concerned two forms of conduct prohibited by the Policy: sexual assault and non-
consensual contact. The two forms of prohibited conduct at issue in this matter, along with their

Policy definition, are set forth below:

Sexual Assault: Having or attempting to have sexual intercourse with another

individual:
e By force or threat of force;
® Without effective consent; or
° Where the individual is incapacitated.

Sexual intercourse includes vaginal or anal penetration, however slight, with a body part
(e.g. penis, tongue, finger, hand) or object, or oral penetration involving mouth to genital
contact.

Non-Consensual Contact: Having sexual contact with another individual:

® By force or threat of force,

° Without effective consent; or

Exhibit 4, Page 4 of 13
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° Where the individual is incapacitated.

Sexual contact includes intentional contact with the intimate parts of another, causing
another to touch one’s intimate parts, or disrobing or exposure of another without
permission, intimate parts may include the breasts, genitals; buttocks, groin, mouth or any
other part of the body that is touched in a sexual manner. (Exhibit 1, p. 10.)

The Complainant states that the Respondent engaged in sexual assault and non-consensual sexual
contact when he used his penis to penetrate her vagina on three occasions without her consent.
The Complainant also states that the Respondent in engaged in sexual assault and non-
consensual sexual contact when he penetrated her anus on two occasions without effective
consent. The Complainant alleges that in one instance of anal penetration consent was obtained
through coercion; thus, she did not give effective consent as required by the Policy.

The Respondent denies that he penetrated her vagina with his penis. The Respondent admits that
he penetrated the Complainant’s anus with his penis on one occasion, but states that she
consented to that contact because she proposed that contact to him. The Respondent denies that
he penetrated the Complainant’s anus with his penis a second time.

Both. parties agree that the oral sex that occurred on September 29, 2013 was consensual. The
parties also agree that other forms of sexual contact, i.e. touching and fondling of genitalia while
unclothed, was consensual,

II.  Analysis and Findings
A. Standard of Proof

With respect to the standard of proof for this matter, the Policy states:
The hearing panel will determine a Respondent’s responsibility by a
preponderance of the evidence. This means that the hearing panel will decide

whether it is ‘more likely than not,” based upon all relevant information, that the
Respondent is responsible for the alleged violation(s).

Thus, the external adjudicator has used the preponderance of the evidence standard in making all

.. findings in this decision.

B. S_exual A;sau‘lt

1. Elements of Sexual Assault under the Policy Considered in this Matter

In making a determination regarding the Sexual Assault complaint, the following elements were
evaluated, in the order listed: 1.) Did the Respondent use his penis to penetrate, however slight,

Exhibit 4, Page 5 of 13




.ATKINSON, ANDELSORJLOYA, RUUD & ROMO | B

Ruth Jones
May 14,2014
Page 6

the Complainant’s vagina and/or anus on September 29, 2013? 2.) Did the Complainant

demonstrate conduct or make statements that would indicate she consented to such penetration
by the Respondent? Although both parties admit that they had consumed alcohol and the
Complainant admits that she consumed marijuana during the evening preceding the events at

. issue, neither the Complainant nor the Respondent has asserted that they were incapacitated.

Thus, the element of incapacitation is not analyzed in this decision.

2. Whether the Respondent Penetrated the Complainant’s Vagina and/or
Anus with His Penis?

The Complainant and the Respondent’s testimony regarding whether he penetrated the
Complainant’s vagina and/or anus are divergent. Thus, the critical factor in reaching a decision
in this matter is whose version of the events in guestion is more reliable. As discussed below, the
external adjudicator finds that the Complainant’s version of these ¢vents is more reliable than the
Respondent's version. The external adjudicator made this determination based on consideration
of the following factors: a.) Respondent’s statements to others that are consistent with statements
the Complainant attributes to him; b.) Respondent’s inconsistent statements; ¢.) Complainant’s
reporting of the key events was consistent; d.) Information provided by the Complainant is
corroborated by the Respondent; e.) Conduct by the Complainant consistent with vaginal
penetration; f.) Respondent’s testimony that, in essence, the absence of bruising requires a
finding that no sexual assault occurred; and g.) The inability of witnessesl to
competently testify to the events that occurred in Respondent’s room on September 29, 2013.

a. Respondent’s statements to others are consistent with statements
the Complainant attributes to him.

. the Respondent’s roommate and good friend, stated to the Investigator

and credibly testified during the hearing that the Respondent told him that there was a
“disagreement™ and/or “miscommunication,” between the Complainant and the Respondent
regarding the extent of their sexual interaction. (See p. 4 of White witness summary, which was
reiterated by Mr| during the hearing.) The external adjudicator does not credit
Respondent’s denial of that statement as Mr. has no motivation to provide a statement that
would be detrimental to his good friend, and the Respondent has a motive to deny the statement
as the statement is inconsistent with his position that no dispute occurred regarding the extent of
sexual contact in which the parties were going to engage in that evening. Given that both parties
admit that the oral sex and other intimate touching was consensual, the necessary conclusion is
that any “disagreement” concerning the extent of sexual contact concerned penetration of the
Complainant’s vagina and/or anus by the Respondent’s penis. Thus, the identified portion of Mr.

testimony supports the conclusion that the Complainant’s version of the events that a
disagreement occurred between her and the Respondent regarding the degree of sexual contact
they would have is more credible than the Respondent’s statement that no disagreement occurred
on this issue.

Exhibit 4, Page 6 of 13
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Another instance of Respondent’s statements to witnesses that are consistent with statements that
the Complainant attributes to him concern the content of his encounter with| the
Survivor Advocate and Coordinator for the Project Sexual Assault Free Environment (SAFE) at
the College. Ms. | advised the Investigator that in an incident at her office, the
Respondent engaged in rant, and the following were among the statements he made to her during
that encounter: “We’re [men] are the victims here. These girls wear whatever they want and they
tease us all night and they expect us not to get anything” and “The girls owe him something.”
(See p. 8 Palacios witness summary.)l a student program assistant at Project
SAFE and was present during the encounter between Ms. | and the Respondent.
Consistent with Ms.| states he heard the Respondent make the following
statement during the encounter with Ms.l_ “If she goes back to the room and entices me
all night, how can you expect me to think nothing’s going to happen?”; “Men are the victims
because they are not expected to do anything™ ; “It can’t be sexual assault because both of them
wanted to0 do something”; that the situation “wasn’t fair”; and “if both of us are drunk, how am I
supposed to not do anything? When they’re enticing me the whole time?” Given that both Ms.
| and M. | accounts of the incident were provided to the Investigator separately
and both accounts are consistent, the external adjudicator credits those statements as having been
made by the Respondent. As a result, the external adjudicator finds that the Respondent’s denial
of such comments is not believable.

The content of the above-quoted statements by the Respondenit is consistent with statements that
the Complainant attributes to the Respondent. In that regard, the Complainant states the
Respondent made statements such as “You can’t come in here and torture me like that. It’s not
fair. Do you do this to all men?” and other comments concerning her “torturing™ him because she
would not have intercourse with him. Thus, the external adjudicator finds that the Respondent
made such statements to the Complainant which, in tum, supports a conclusion that the
Complainant’s version of the events is more credible than the Respondent’s.

b. Respondent’s Inconsistent Statements

During the hearing and the investigation the Respondent provided inconsistent statements.
Although in and of themselves, those inconsistent statements might not have caused the external
adjudicator to find that Respondent’s version of the events was not reliable, but when those
inconsistent statements are weighed with the other considered factors, these inconsistent

_ statements support a finding that Respondent’s version of the events was not credible.

During the hearing, the Respondent testified that he never changed his mind about not wanting to
have sex with the Complainant; nevertheless, he acknowledges that he consented to having anal
sex with the Complainant. Furthermore, the Respondent’s own good friend states that the
Respondent told him that a disagreement occurred between the Complainant and the Respondent
regarding how far the two would go sexually. As stated previously, given the extent of
consensual sexual activity between the two parties, the only conclusion that can be drawn is that

Exhibit 4, Page 7 of 13
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the disagreement concerned the Respondent’s desire to penetrate the Complainant with his
penis—which directly contradicts his statement that he did not want to have sex with the
Complainant. .

The Respondent told the Investigator that they did not discuss going back to his room before
leaving the GLOW party and that he invited the Complainant to his room while they walked. At

. the hearing, the Respondent testified that he invited the Complainant back to his room before

o
e
i

=
.
i O
3
e,

R
":-421
4,
I

they began walking.

The Respondent stated to the Investigator that he did not make comments about bruising women
when he encountered| at Project Safe. (Seel witness summary page 12.)
During the hearing, the Respondent testified that he did make comments to the effect that he did
not “bruise” women during his encounter with Ms| A

Mrl " stated that the Respondent told him that on the night in question that he, the
Respondent, and the Complainant “just slept together”; however, by the Respondent’s own
admission he had both oral and anal sex with the Complainant.

The Respondent told the Investigator that he arrived at the GLOW party at 10:30 p.m. and that he
and the Complainant left the GLOW party when it was shut down. At the hearing, after the
parties had an opportunity to review the Investigator’s report that contains documentation
concerning both the ending of the GLOW party and the time Respondent entered his dormitory,
the Respondent revised the time that he arrived at the GLOW party to 11:30 and stated that he
left the GLOW party at 12:45—which appears to be an attempt to adjust the timeline of events to
fit the documentary evidence. Additionally, at the hearing the Respondent attempted to clarify
his statement that the parties left the GLOW party because it was shut down by stating that he
believed that the party would be shut down because an ambulance had arrived. Because the
GLOW party continued for at least another hour—using the Respondent’s 12:45 a.m. departure
time—the external adjudicator finds the Respondent’s statement that the party was being shut
down implausible. ‘

c. Despite some inconsistencies, Complainant’s reporting of the key
events was consistent, ‘

The external adjudicator noted four inconsistencies in the Complainant’s version of the events.
Those events are 1.) Upon entering Rangeview Hall, the Respondent’s dormitory, the
Respondent took her on a circuitous route to his room; yét, the badge entries show that the
Respondent, upon entering Rangeview, used the most direct route to his room; 2.) The
Respondent’s room was the middle room of the “tringle”; however, Respondent’s room was not
in the middle of the “tringle”; 3.) The Complainant believed she could not exit Rangeview
without a key card, but in fact, could exit Rangeview without a key card, and 4.) The
Complainant told the Investigator that the Respondent rpped a shirt that she was wearing,

Exhibit 4, Page 8 of 13
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pulling the buttons off the shirt; however, at the hearing she testified that she did not recall this
incident.

With respect to the first inconsistency, the Complainant also told the Investigator that “events
seem[ed] to take long[er] that they really were” because of the marijuana. Thus, it is plausible
that at that time, the Complainant perceived the route to the Respondent’s dormitory room to take
more time and to be more confusing than it actually was. Additionally, the route taken to the
Respondent’s room is not a fact that is material to the determination of whether a violation of the
Policy occured.

With respect to Complainant’s incorrect belief that the Respondent’s room was the middle room,
the Complainant’s demeanor when responding to this question at the hearing was hesitant and
tentative suggesting that she did not actually have a clear recollection of which room was the
Respondent’s. The Complainant did, however, correctly observe that one of the Respondent’s
roommates ‘was in bed in his, the roommate’s, room. Given the Complainant had consumed bott
alcohol and marijuana that evening, and the relative insignificance of the location of the
Respondent’s room vis-a-vis the events in question, it is not surprising that the Complainant did
not correctly recall the location of Respondent’s room in the “tringle.” Further, the location of
the Respondent’s room in the tringle is not material in determining whether a violation of the
Policy occurred.

With respect to the Complainant’s belief that she could not exit Rangeview without a Rangeview
key card, the Investigator testified that one could not access the residential floors of Rangeview
without Rangeview key card. The Investigator further testified that if one did not have a key
card, and used the stairwells, the individual could only exit the building by going down to the
garage or basement level and would have to know where those exits were. Additionally, both the
Investigator and Ms) o testified that Rangeview is a confusing building. In
light of these facts, the Complainant’s confusion regarding her ability to exit Rangeview without
a Rangeview key card is believable.

The Complainant’s statement to the Investigator that the Respondent ripped a shirt she had o,
pulling the buttons off that shirt and her statement, at the hearing, that she did not recall such an
event is a troubling inconsistency. Neverthieless, as discussed below, because the key elements of
the Complainant’s testimony remained consistent when reporting the events to multiple
witnesses and remained consistent when she testified at the hearing, this inconsistency does not
undermine the Complainant’s credibility regarding the material issues in dispute.

In that regard, below is a summary of material information that the Complainant disclosed to the

identified individuals concerning the cvents that occurred in the Respondent’s room on
September 29, 2014.
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o ‘ The Complainant told Msl that she

had told the Respondent that she did not want to have sex with him, that she told the
Respondent she did not want to have sex with him because she was a virgin; that the
Respondent raped her, and that she did not know how to exit Rangeview.

° L : The Complainant told Msl five weeks into the Fall 2013
semester, that she had been raped and was “struggling to keep things together.””

® L The Complainant told Ms. ; that she had told the
Respondent she did not want him to penetrate her, but that he had done so, and that the
Respondent was “aggressive” and forceful.

o l The Complainant told Ms.l that she, the Complainant,
had made it clear to the Respondent that she was a virgin and did not want to have sex,
but that he “put his penis in her”; that she told him to stop, but that he penetrated her
again with his penis, that she estimated that the Respondent penetrated her five times, that
she thought about leaving the room, but did not believe that she could leave the building
because she did not have a key card for Rangeview.

° ‘ The Complainant told Ms. ! that she had told the
Respondent she did not want to have intercourse, but that the Respondent penetrated her
vagina with his penis and that she told the Respondent that she did not want to have sex

with him because she was a virgin.

i
As shown above, the Complainant told each of the above-identified individuals that she
communicated to Respondent that she did not want his penis to penetrate her, and that despite
such statements, he used his penis to penetrate her. She also told four of the above-identified
individuals that she had told the Respondent that she did not want to have sex with him because
she was a virgin. Further, the Complainant told two of the above-identified individuals that the
Respondent penetrated her with his penis 4 to 5 times, which is consistent with the number of
times she told the Investigator that the Respondent penetrated her with his penis. Thus, the
information provided by the Complainant to the above-identified individual is consistent on the
material issues in dispute—that the Complainant told the Respondent not to penetrate her with
his penis, but that he did so anyway. The Complainant’s repeated consistent reporting of these
key events supports a conclusion that the Complainant’s testimony on these issues is reliable and
credible.

d. Information provided by the Complainant is corroborated by the
Respondent.

The Complainant told the Investigator that during the events of September 29, 2013 that the
Respondent stated that he had an epiphany during the summer about being evil. (See, page 7 of
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Cones’ witness summary.) When questioned about this comment during the hearing, the
Respondent replied that he had made a comment to the Complainant concermning being
“ruthless.” Although “ruthless” has a less negative connotation than “evil,” the Respondent
clearly recognized and corroborated the conversation thread that the Complainant had identified
to the Investigator. Additionally, the Complainant stated that she saw a Malcolim X poster in the
Respondent’s dormitory room, and the Respondent corroborated that fact. Such corroboration
supports the conclusion that the Complainant is an accurate reporter of facts.

e. Conduct by the Complainant consistent with vaginal penetration.

Following the events that occurred in the Respondent’s room on September 29, 2014, the
Complainant had a pregnancy test. If Respondent had not penetrated the Complainant with his
penis vaginally, the Complainant would have had ne concern regarding pregnancy. Thus, the
Complainant’s conduct in obtaining a pregnancy test on October 3, 2014 is consistent with the
Respondent penetrating her vagina with his penis,

f Respondent’s testimony that, in essence. the absence of bruising
requires a finding that no sexual Assault occurred. :

In the Respondent’s closing remarks, he suggested that a finding of sexual assault could not be
made because he had not injured or bruised the Complainant. Consistent with such remarks, Mr.

| told the Investigator that during the Respondent’s encounter with Ms.l he
anything...so that’s not rape, that’s not sexual assault.” The College’s Policy of this decision,
contains no requirement that the victim establish injury or bruising as an element of sexual
assault, and the absence of physical injury is not a defense to these allegations.

g The inability of witnessesl : to _competently
testify to the events that occurred in Respondent’s room on

September 29, 2013,

M| told the Investigator that he could not hear what occurred in Respondent’s room.
Thus, he cannot provide any competent testimony concerning the events that occurred in
Respondent’s room with the Complainant on September 29, 2013. | testified that after he
threw a shoe at the wall that joined his room and the Respondent’s room, he went to sleep and
did not awaken until the morning. He also testified that he is a deep sleeper during the night. In
light of those facts, Mr.l cannot provide any competent testimony concerning the events
that occurred in Respondent’s room with the Complainant on September 29, 2013. Because Mr.
had no interaction with the Complainant before their introduction on the morning of
September 29, 2014, the external adjudicator gives no weight to M assessment of the
Complainant’s demeanor that morning. :
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2. Did the Complainant demonstrate conduct or make statements that would

indicate she consented to the Respondent Penetrating her Vagina and/or
Anus with His Penis?

a. Vaginal Penetration

As explained above, the external adjudicator finds that the Complainant’s version of the key
elements of this dispute are credible. As a result, the external adjudicator finds that the
Complainant repeatedly told the Respondent that she did not want him to penetrate her vagina
with his penis. Those statements were sufficiently clear and unequivocal that the Respondent
should have known that the Complainant did not consent to his penetration of her vagina with his
penis.

b. Anal Penetration

Because the external adjudicator finds that the Complainant’s testimony is credible, the external
adjudicator finds that the Respondent attempted to restrict the Complainant from leaving his
room and his verbal and physical aggression towards her resulted in the Coms)lainant being
coerced into engaging in the first instance of anal sex with the Respondent.” Because the
Respondent obtained consent for anal sex through coercion, he did not have effective consent for
the anal sex.

With respect to the second instance of Respondent’s penetration of the Complainant’s anus with
his penis, because the external adjudicator finds that the Complainant’s testimony is more
reliable than the Respondent’s, the external adjudicator finds that the Respondent inserted his
penis into the Complainant’s anus on a second occasion without her consent.

‘3. Findings

The external adjudicator.finds 1.) that the Respondent penetrated the Complainant’s vagina on
‘three occasions on September 29, 2013; 2.) that the Respondent did not have consent to penetrate
the Complainant’s vagina with his penis on September 29, 2013; 3.) that the Respondent
penetrated the Complainant’s anus with his penis on two occasions on September 29, 2013, 4,)
that Respondent did not have effective consent to penetrate the Complainant’s anus with his
penis on September 29, 2013. As stated above, neither party has contended that they were
incapacitated at the time of the relevant events. Thus, the external adjudicator finds that the
elements of sexual assault under the College’s Policy have been established. Accordingly, the
external adjudicator finds that the Respondent has violated the College’s sexual misconduct
policy.

* The Investigator finds the Respondent’s statement that the Complainant proposed having anal sex with him wholly
implausible.

Exhibit 4, Page 12 of 13




—

i

- ATKINSON, ANDELSOWLOYA, RUUD & ROMO v

&

g
¢

ST

B

Ruth Jdnes
May 14,2014
Page 13

B. Non-Consensual Sexual Contact

As set forth above, the external adjudicator has found sexual assault as defined in the College’s
sexual misconduct policy. The elements for a finding of sexual assault under the College’s
Policy encompass all of the elements of non-consensual sexual contact. Thus, a finding of sexual
assault necessarily includes a finding of non-consensual sexual contact. For that reason, and that
reason alone, the external adjudicator finds the Respondent also violated the College’s
prohibition of non-consensual sexual contact as set forth in the Policy.

111 Conclusion

Based on the investigative report, including witness summaries and exhibits, in this matter and
on the testimony received in the hearing on May 12, 2014, the external adjudicator finds that the
Respondent has violated the College’s sexual misconduct policy.

Very truly yours,

ATKINSON, ANDELSON, LOYA, RUUD & ROMO

Thandins I Nedoud
Marilou F. Mirkovich
MFM:mfm

Enclosures
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OCCIDENTAL COLLEGE
1600 CAMPUS ROAD

LOS ANGELES. CA 90041-3314

May 22,2014

Dear Mr.

This letter communicates the sanction resulting from the findings of responsibility for violations to
the Sexua) Misconduct Policy of sexual It and non- ) sexual contact.

Sanction

The pollcy staus thati in general, the range of sanctions to be applied for a finding of sexuval I
issusp i to . Werevi d the information you provided regardlng the lmpacl of this
maner on you and your request for suspenslon rather than expul We also idered the

and the adjudicator’s decision, leen the severity of the findings, and the
nature-of the vlnlaﬂon. the following sanction is being applicd to both findings of responsibility.

Sanction: Permanent Separation Irom the College
*Termination of student status
sExclusion from College premises, privileges and activities

Effective: Immediately

Please feel free to cantact me should you have any questions.

Cheric A Scriced
Title IX Hearing Coordinator
323-259-1358

scricea@oxy.edy

Cc: Ruth Jones, Title IX Coordinator
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THE AD]UDICATOR&ECISION CONSTITUTES AN ABUSE OI’SCRETION AND

MUST BE SET ASIDE
The US Department of Education’s Office of Civil Rights requires that educational

institutions under its jurisdiction must adopt an equitable grievance procedure (See

: April 4, 2011 “Dear Colleague Letter” at Page 10). This requires that both parties be

afforded an equal opportunity for their cases to be considered (Id. P. 11). Here, the
Adjudicator’s opinion indicates that she applied a different evidentiary standard to
the Complainant’s case vs. the Respondent’s case.

For example, the Adjudicator determined that the Respondent was not
credible because stated that the Respondent said there wa;s a
“disagreement” or "mis.communication“ between himself and the Complainant.
Because Respondent denied this statement, he was deemed to not be credible,
a'lthéugh this discrepancy has little to do with the substance of the case, ie whether
or not there was unconsented-to sexual conduct or harassment.

| On the other hand, the Adjudicator found Complainant to be credible, e\}en
thox.xgh some of her claims were clearly impeached, for example, her claim that she

was led through a misleading route to Respondent’s dormitory suite, and her claim

“that she screamed out. Both of these claims.were refuted by other evidence. Both of

these claims were central to Complainant’s narrative. Complainant’s entire . |
justification for remaining in the room rested on her claim that she didn’t know how
she had gotten into the building and could not Ieavé. Complainant claims to have
screamed oﬁt, and despite a witness being in the very next room who stated he

could hear Complainant and Respondent together, he heard no such scream.
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As a further example, Complainant was credited as being credible-in her

accusations of vaginal sex because she requested a pregnancy test at the infirmary.

The Adjudicator ignored the fact that Complainant did not request an STD test, and

the fact that there is nothing about obtaining a pregnancy test that proves thata
woman had intercourse at all. The Adjudicator ignored the fact that the Complainant
claimed to have been in a lengthy violent physical struggle but there was no evidence

of any trauma or injury seen be her, by her roommate, or even by the physician’s

assistant who examined her on two occasions at the infirmary. Instead, the
Adjudicator mischaracterized Respondent’s argument as a claim that unless a

o v.voman.is. physically injured, there is no proof of rape. This was not his argument.

His argument was that her physical condition was not consistent with her own

testimony.

This is an unfair measure of evidence. It essentially requiréd the Respondent
to prove his innocence. Thi; is not a proper application of the preponderance
standard required by the US Dept of Education (Id, p. 10). This is essentially a
“probable cause” staﬁdard, by which all Respondents are deemed liable so long as.
the Complainant does not confess to lying.

THE COLLEGE’S PROCEDURES ARE NOT FAIR AND EQUITABLE AS REQUIRED BY
o THE uUsS DEPART'MENT'OF EDUCATION’S QFFICE’ OF CIVIL RIGHTS, AND THE

'DECISION MUST THEREFORE BE SET ASIDE

Here, Occidental College’s policies deliberately stack the process against the
b Respondent.

R The Respondent is removed from campus without even minimal notice of the

LT Exhibit 6, Page 2 of 4




charges and without a chance to have access to information that the Complainant
and the University have in their possession until the very end. The Respondent has

no access to potential witnesses or evidence. Being removed from campus creates a

stigma and an environment that discourages any potentially helpful witness from

. ‘coming forward, and colors all potential witnesses’ perceptions of what fhey recall.

The removal from campus and bar from even attending classes occurs
Without any opportunity to respond, and without offering any compromise, before
any evidentiary determination has been made that the accusation is merited. This is a
powerful weapon in the hands 6f the Complainant, for which the Respondent, who is
denied even an opportunity to appeal the banishment, has no equal power.

The only knowledge the Respondent receives of the Complainant’s statement
is when he is confronted with it by outside investigators during his investigaﬁon

interview. This is unfair, because the College, its investigators, and the Complainant

N all know her statement long before it is revealed to the Respondent. The only

mechanism to develop exculpatory evidence is through the outside investigator,
whom the accused has no power to direct.

To describe this procedure as unfair is an understatement of what it truly is.
This is a system by which every Respondent faces an impossible battle, and will
inevitablyvbe held liable and d‘ismissed.
THE SANCTION IS ARBITRARY AND IS TOO SEVERE

Here, the college has offered no analysis at all to justify the permanent
dismissal sanction it has imposed. There is no i'ndication that the sanction was

tailored to the specifics of the case. The sanction was determined before asking the
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pdnie's to offer mitigating evidence or alternatives. There is no indication that the -
school has any type of scale or guidelines it employs to determine the sanction at all.

Here, Respondent has received a permanent dismissal and separation from

the College. There was no consideration of any possibility of rehabilitation or
redemption, or even whether or not the safety of the Complainant or the College
could be assured with a lesser sanction.

CONCLUSION

i
_ . \ |
N A |
b o : ‘
P . -

In light of the foregoing, it is respectfully requested that the adjudicator’s decision
be set aside, and/or that the sanction be reduced.

. -...Réspectful_ly submitted,

L ' Exhibit 6, Page 4 of 4
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From: ‘ .

Subject: wa: appea )
Date: Mav 28.2014 at 2:13PM
To: '

---------- Forwarded message ----------
From: Cherie Scricca <scricca@oxy.edu>
Date: Tue, May 27, 2014 at 6:30 PM
Subiect: Re: appeal

To

Dear

I want to let you know that according to the Sexual Misconduct Policy, tomorrow, I will be forwarding your appeal document to Ms.
to allow her an opportunity to review the appeal and if she chooses, to provide a response to me by Monday, june 2, 2014.

| will update you the week of June 2, 2014 with the next step in the appeal process and notify you of the Appeals Officer assigned to
this matter.

As always, if you have questions or would like further information, please feel free to contact me.

On Fri, Mav 23, 2014 at 5:41 PM, Cherie Scricca <scricca@oxy.edu> wrote:
Dear

1 received your appeal today. I will be back in touch with you shortly.

' (])n Fri, May 23, 2014 at 7:32 AM

Cherie A Scricca

Title IX Office
Occidental College
1600 Campus Road
Los Angeles, CA 90041
323-259-1358

‘scricca@oxy.edu

Cherie A Scricca

Title 1X Office
Occidental College
1600 Campus Road
Los Angeles, CA 90041
323-259-1358

scricca@oxy.edu
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OCCIDENTAL COLLEGE
1600 CAMPUS ROAD
LOS ANGELES, CA 90041-3314

June 23, 2014

Dear Mr

Today, Associate Dean Timothy Chang; the appeals officer; submitted his ruling on
the appeal you filed on May 23, 2014. His report is enclosed with this letter. Please
note that the report substitutes individual names with corresponding initials,
following a new protocol within the office.

Mr. Chang's review, deliberation and determination of your appeal was based on a
review of the investigation report and exhibits, information gathered at the hearing,
the review and decision of the external adjudicator, the processes and procedures
followed in accordance with the Occidental College Sexual Misconduct Policy, your
appeal and the response to your appeal by Complainant

Please let me know if you have any questions or if you would like any additional
information. '

R‘espectfuily,

Cherie A. Scricca
Title IX Hearing Coordinator

L 323-259-1358
e scricca@oxy.edu
/ 1:11--9?.4"
B '
e Cc:  Ruth Jones, Title IX Coordinator
W1 i"fi Encl: Determination on Appeal filed by the Respondent
i\ -:[ |"f.'t3.
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OCCIDENTAL COLLEGE

1600 CAMPUS ROAD

LOS ANGELES, CA 90041-3314

June 23, 2014

Cherie A. Scricca
Hearing Coordinator
Title IX Office
Occidental College
1600 Campus Drive:
Los Angeles, CA 90041

RE: Determination on Appeal filed by the Respondent i

I have been asked by the Vice President for Student Services and Dean of Students to serve
as the Appeals Officer for this matter. Onjune 3, 2014, the Hearing Coordinator of the Title
IX Office of Occidental College requested that | review the appeal filed by the Respondent
3@ regarding the complaint of violation of the Sexual Misconduct Policy filed by the
Complainant @@ against the Respondent §§. 1 have not previously been involved in this
case. All documents that were reviewed for this appeal are listed at the end of this
document. :

Procedural Background |

On January 31, 2014, the Complainant @) filed a complaint stating that the Responde’nt‘
had violated the College’s Sexual Misconiduct Policy. The Collégé began investigation. of the

. Complainant ‘s cotnplairit on or about February, 13, 2014. The investigators completed

interviewing witnessés on or about April 2, 2014 and issued a réport to the Title IX Office
on or about April 15, 2014.

On May 12, 2014, the College conducted a hearing presided over by an external adjudicator,

MM. On or about May 14, 2014 the adjudicator issued a decision on the complaint. In that
decision, the adjudicator found by a preponderance of the evidence, that the Respondent
MC was responsible for sexual assault and non-consensual sexual contact under the College
policy. On May 16, 2014, the College notified the Complainant and Respondent of the
adjudicator’s decision. On May 22, 2014, the Collége notified the Complainant and
Respondent of the resulting sanctions. On May 23, 2014, five (5) day after the issuance of
the adjudicator’s decision, the Respondent appealed the adjudicator’s decision and
sanction.
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Stated Basns for Appeal

in hlS May 23ml letter appeahng the adjudicator’s May 14% decision, the Respondent MC

asserts that the following constitute procedural errors and/or new evidence and constitute
standing for his appeal:

1. The adjudicator’s decision constitutes an abuse of discretion and must be set aside.

2. The College’s procedures are not fair and equitable as required by the US

" Department of Education’s Office of Civil Rights, and the decision must therefore be

set aside.
3. Thesanction is arbitrary and is too severe.
Basis for Appeal Under the Policy

In any request for an appeal, the burden of proof lies with the party requésting the appeal.
The Appeals Officer shall first consider whether the appeal is timely filed and if so, whether
the appeal is properly framed based on the two gréunds.

According to.the policy, dissatisfaction with the outcome of the hearing is not grounds for
’app‘eal; The policy provides for two grounds for appeal:

s A procedural or substantive error occurred that significantly affected the outcome
of the hearing (e.g. substantiated bias, material deviation from established
procedures, étc.).

o New evidence, unavailable durig the original hearing or investigation that could s
substantially impact the original finding or sanction (a summary of this new
evidence and its poténtial impact must be inchided).

Appeals are not intended to be full rehearing of the complaint (de novo). In most cases, |
appeals are confined to a review of the written documentation or record of the original
hearing, and pertinent documentation regarding the grounds for appeal. This is notan
opportunity for the Appeals Officer to substitute his/her judgment for that of the original
hearing body merely because s/he disagree with its finding and/or sanctions: Appeals
decisions are to bé deferential to thé original hearing body, making changes to the finding
only where there is clear érror.

Timeliness of Appeal

. According to the policy, the appeal must be filed in writing within five (5) business days of

receiving the written outcome.

2
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The respondent received the writtén outcome of the hearing on May 16, 2014 and resulting
sanctions on May 22, 2014. Theé appeal is dated May 23, 2014-which is five (5) business
days following the respondent’s receipt of the written outcome of the hearing. As a result,
the respondent appeal is timely under the Policy.

Issues Raised That May Be Considered Under the Policy
The following issues meet the grounds under the policy and are being considered:
N/A

Analys!s

. The grounds under which the appeal has been filed constitute neither 1) a material
deviation from eéstablished procedures or substantive érror that significantly affected the
outcome of the hiearing, nor, 2) new evidence that could substantially impact the original
finding.

Issues Raised That May Not Be Considered Under the Policy
The following issues do not meet the grounds for appeal under the policy.
1. The adjudicator’s decision constitutes an abuse of discretion and must be set aside.
2. The College’s procedures are not fair and equitable as required by the US
Department of Education’s Office of Civil Rights, and the decision must therefore be
set aside.
3. The sanction is arbitrary and is too severe.
Conclusion
. In summary, | do not find the issues identified in the appeal to assért a procedural or
substantive error, or that new information was introduced that would réquire a review of

the adjudicator’s decision. Baséd ori the above, grounds do not exlst for an appeal of the
adjudicator’s May 14, 2014 decision in this matter.

iz

i.‘,.i*;u Associate Dean of Students

i 3
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Reviewed Documents:

_Appeal by MC 05.23.2014.pdf

- Appeal Response by EC 06.02.2014.pdf

_External Adjudicator’s Decisiori 05.14.2014.pdf
Hearing Outcome Letter Complainant 05.16.2014.pdf
Hearing Outcome Letter Respondent 05.16.20 14.pdf
Notice of Charges Complainant 04.25.2014.pdf
Notice of Charges Respondent 04.25.2014.pdf
Notice of Hearing Complainant 05.02.2014.pdf
Notice of Hearing Respondent 05.02.2014.pdf

10 Occidental College Sexual Misconduct Policy (Updated).pdf

11. Sanction Letter Complainant05.22.2014.pdf

12. Sanction Letter Respondent 05.22.2014.pdf
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

April 4, 2011

Dear Colleague:

Education has long been recognized as the great in A ica. The U.S. Dep of
€ducatlon and its Office for Civil Rights {(OCR) belleve that providing all students with an

d fonal envi free from discrimination Is ly impeortant. The sexual
har of stud , Including 1 violence, Interferes with students’ right to recelve an
education free from disceimination and, In the case of sexual violence, Is a crime.

Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et seq., and its
Imp! ting regulatt 34 C.F.R. Part 106, prohtbit discrimination on the basis of sex in
education programs or activitles operated by recipients of Federal fi 1al 1
harassment of students, which includes acts of sexual violence, is aform of sex discrimination
prohibited by Title 1X. In order to assist reciplents, which Indlude schaol districts, colleges, and
universities (hereinafter “schools” or 'edp)ents'l In meeting these obligations, this tetter'
xplains that the requt ts of Title IX p g to sexuath also cover sexual
violence, and lays out the sgecific Title IX requ!rements applicable to sexual violence.? Sexual
violence, as that term is used in this tetter, refers to physical sexual acts perpetrated agalnst 3
person’s will or where a3 person is incapable of giving due to the victim's use of drugs or
alcohol. An individual also may be unable to give consent due to an intellectuat or other
disability. A number of different acts fall into the gory of sexudi viot , Including rape,

! The Department has determined that this Dear Colleague Letter is & “significant guidance document” under the
Office of Management and Budget's Final Bulletin for Agency Good Guldance Practices, 72 Fed. Reg. 3432
(lln 25, zoon. Mllabltnl

OCR muu thisand o!hev policy guld. to id) ents with inf ion 1o umt (hem In meehna mw

igs and to provid afthe puhlic with information about thelr rights, under the civil rights aws
and ing regulations that we enf OCR’s legal authority &s based on those (aws and regulations. This
letter does not 3dd requ! to Law, but p and les to inform reciplents
aboul how O(R h h are with thelr lega! obliga: tyou are Jd

g on this guid: pleasa send an e-mali with y‘;urvmmmnu to OCR®ed.gov, or wiite to us at the
lorlcwlng addrru Office for Civil Rights, U.S. Depsrtment of Education, 400 Maryiand Avenue, SW, Washington,
0C 20202.

! Usa of the term “sexal h it th this d inel sexual vio! unless atherwise noted.
Sexual harassment aiso may violate Tithe [V of the Gvi! Rights Act of 1964 {42 U.S.C. § 2000c), which prohibits
pubtic schoo! districts and colleges from di against stud on the basis of sex, among other bases.
The US. of Justice enf; Title V.
AND AVE. SW.. OC 20202-4100
ww.ed gov
The Oeportment of Exation's mALGA it 10 Promotr studen? ochirvemens ond for globty
by fostrring o v e .

THE ASSISTANT SECRETARY

Page 2 - Dear Colleague Letter: Sexuat Violente

sexual assault, sexual battery, and sexual coerclon. All such acts of sexual violence are forms of
th 3 d under Titte IX.

The statistics on sexual violence are both deeply troubling and a cafl to action {or the nation. A

report prepared for the Natlonal Institute of Justice lound that about 1 In 5 women are victims

of completed or attempted sexual 1t white in college.’ The report also found lhal
approxlmatety 6.1 percent of males were victims of completed or attempted it
during wllege According to data collected under the Clery Dlscl of Camp

Securlty and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f), in 2009, oollege
campuses reported nearly 3,300 forcible sex offenses as defined by the Clery Act.3 This probtem
Is not limited to college. During the 2007-2008 schoo! year, there were 800 reported incidents
of rape and anempled rape and 3,800 reported Incidents of other sexual batteries at public
high scﬁools. Additlonaily, the tikellhood that 3 woman with intellectual disabllities wilf be

fted is estl d to be significantly higher than the general population. 7 The
Oepanmem {s deeply concerned about this problem and ts ¢ itted to ensuring that all
students feel safe In thelr school, so that they have the opportunity to benefit fully from the
school’s programs and activities.

" a4 A

This letter begins with a discussion of Title IX’s requlr to student
sexual h t, including sexual viol, and explains schools’ responsibility to take
Immediate and effective steps to end sexual harassment and sexual viotence. These
requirements are discussed in detail In OCR's Revised Sexval di issued {n
2001 (2001 Guldance).® This letter supplements the 2001 Guidonce by providing additiona!
guldance and practical examples regarding the Title IX requirements as they relate to sexval
yiol This letter dudes by di Ing the proactive efforts schools can take to prevent
th and vol and by providing ples of dies that schools and OCR
may use to end such conduct, prevent its recurrence, and address {ts effects. Although some
examples contalned in this letter are applicable only In the postsecondary cantext, sexual

? CrrmsToPnEa P. KALES £ AL, TKE CAMPUS SEXUAL ASSALLY STUDY: FikaL REFORT aili (Nat') Ciminat Justice Reference Serv.,

Oct. 2007), availodle ot P acles gavindtfitest fnif/gran 1. This study aiso found that the
fority of sexual oceur when wamen are incapacitated, primarily by akohol. Id. at wvitl,
ld ats-s.
‘us. of Office of P Summary Crime Statistics (data complicd trom
reports submitted In comptiance with the Clery Act), avmlabl: at
Mip//wwe.ed gov/admnsfiead/safety/crininai2q0?-09,0d!. Under the Qery Act, forcible sex offenses are

defined a3 any sexua! act directed agatnst another person, foreibly and/for agalnst that person’s will, or nat (orcibly
or against the person’s will where the victim Is Incapable of giving consent. Farcible sex offanses inctude fascible
vwe. forcible sodomy, sexus! assault with an object, and forcible fondling. 34 C.F.R. Part 668, Subpt. D, App. A.

® LMONE ROGEAS €T AL., INDMCATGRS OF SOWOOL CRIME AXD SASETY: 2010 3t 104 {U.5. Dep’t of €duc. & U.S. Dep’t of lustice,
Nov. 2010), availoble at hitw://nces.ed.gov/pyb2011/2011002.pd!l.
? ERmA HARRILL & MIDGAEL R. RAND, OUME AGAINST PEGILE WITH Brsasumes, 2008 (Bureau of fustice Statistics, US. Oep’t

of Justice, Dec. 2010}, cvoitadle ot W&WM&&

* The 2001 Gu! is on tha D 's Web site at
hitn: .ed, 3 £} U df. This letter focuses on peer sexudl harassment and
Schoots’ and the approp: to sewual h and by
c may be dilf. from tnore ibed tn this letter, Recipients should refor to the 2002 Guidonce for
turther Inf, ion about of stud
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harassment and violence also are concerns for school districts. The Title X obligatons discussed
in this letter apply equally to schoo) districts uniess otherwise noted.

! al Ha apd £

Schools’ Obligations to Respondto S IN and Soxual Violence

Sexual harassment Is unwelcome conduct of a sexual nature. It Includes unwelcome sexual
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a
sexual nature. Sexual violence is a form of sexual harassment prohibited by Title 1X.?

As explained in OCR’s 2001 Guld. when 3 stud, (ly harasses d the
harassing conduct creates a hostlle envi if the conduct Is sufficlently serious that it
Interferes with or limits a student’s abllity to participate in or benefit from the school's
program. The more severe the conduct, the less need there s to show a repetitive series 01

Incidents to prove a hostile environment, particularly if the h Is ghyslical. indeed, 3
single or isofated incident of sexual harassment may create a hostlle envlromnem if the
incident is sufficiently For | , a single of rape Is sufficiently severe to
create a hostile environment.*®

Title IX protects students from sexual h t in & school’s ed lon programs and
activities. This means that Tite IXp ct dents in lon with all the academtc,
educationa), extracurricular, athletlc, and other prog of the school, whether those

programs take place In a school's facilities, on a schoo! bus, at a class or tralning program

? Nitte 1X also prohibits gender-bated Narassment, which may Inctude acts of verbal, nonverbal, or physicat
-aggression, intimidation, or hostifity based on sex or sex-tcrcotypling, even if those acts do not invelve conduct of
@ sexual nature. The Title DX obligstions discusscd in this Ictter 3150 apply to gender-based harassmenl. Gender-
based harasyment is discussed In more detatl In me 2001 Guidance, and In the 2010 Dear Coltezgue fetter on
Harawsment and Bullying, which Is avallable at a (if itfoc! ]

201010,0df,

Y gee, e.g.. Jennings v, Univ. of N.C, 634 F.3d 255, 268, 274 n.12 (4th Cir, 2006) {acknowledging that while not an

Tssue In this case, 3 singte incident of sexusl 333Uk or rape could be x'ut!idenlw ralsc 3 jury question about
Mether o hostile enists, 3nd noling that caunts ook to Title Vil cases for guidance in analyging Mtie IX
sexual harassment claims); Vonce v. Soenter Cnty. Pud, Sch. Dist., 231 £.34 253, 259 n.4 {6th Cir. 2000} {*fwlithin
the contert of Title 1X, 3 student’s daim of hostile envircnment can arfse from & single Incident’” {Quoting Doe v.
Sch. Admin. Bist. No. 19, 66 F. Supp. 24 $7, 62 (D. Me. 1939}}); Soperv. Maben, 195 F.3d B4S, 855 (6th Cir. 1999)
{explalning that rape and sexval abuse “obiviously Qualifiy] as_.severe, pervasive, and objectively offensive sexust
haratsmeny”); see ofso Berry v. Chl. Tronsit Auth., 618 F.3d 688, 692 {7vh Q1. 2010) (in the Title V11 contoxt, “a
single agt can create a hostile environment If it s severe enough, and | 3 physical contact with
Intimate pants of the body are among the most severe types of sexual harassment”); Tumer v. Safoon, (td., $95
£.3d 679, 686 {7th Or. 2010} (noting that “Toine instance of conduct that i suffictently severe may be enough,™
which Is “atpeciatly true when the touching is of an Intimate body pan” (quating Jackson v. Caty. of Rocine, 474
£.3d 493, 493 {11h Or. 2007))); McKinnls v. Crescent Guardion, inc., 189 F. App's 307, 310 {Sth Cir. 2006} {hoMding
that *the deli and d touching of {2 plaintiff's] intimate body parts can constitute severe sexual
hazassment’™ In Titte VIl cases (quoting Norvill v. Westword Comme’ns, L.L.C., 433 .36 428, 436 (S5th Cir. 2005))).

. " '
POCGOCOOCOO00000000000000000000000000000
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sponsored by the schogl at another locatlon, ar elsewhere, For example, Title (X protects a
dent who Is Iy {ted by a fellow student during a school-sp d fteld trip."*

if a schoo! knows or reasanably shauld know about student-on-student h that
creates 2 hostile envi Title IX requires the school to take | diate actlon to eliminate
the-harassment, prevent lts recurrence, and address its effects.’ Schoo!s akso are required to
publish a notice of nondiscrimination and to adopt and publish grievance precedures. Because
of these requl , which are di din g detall in the following section, schools
need to ensure that thelr employees are trained so that they know to report harassment to
appropridte school officlals, and so that employees with the authority to address harassment

know.how to respond properly. Tratning for employ hould include practical Inf b
about how to identify and report sexual har and viot OCR re¢ ds that this
Ining be provided to any employees likely to witness or recelve reports of sexual harassment
and viol Indluding teachers, school law enforcement unit employees, schoo)
administrators, school 1 general , health per 1, andresid. dvi;
Schools may have an oblig: to respond to stud dent sexual har ent that

haa! d . h
]

initially occurred off gr 3 I's education program or activity. if a

dent fitesa plalnt with the school, regardiess of where the mnduﬂ oaurred lhe s:hool
must process the complaint in accordance with its hed es.
onen expenence the continuing effects of off-campus sexual ha tnthe ed 1

Id ider the effects of the off. p duct when evaluating
thethe there is a hostile envi on campus. For ple, if a stud lleges that he or

she was hted by th dent off schoot gr , and that upon retuming to
school he or she was dand h d by other stud: who are the alleged perpetrator’s
friends, the schoo! should take the eariler sexual assault Into account In determining whether
therelsa {ly hostite envir t. The school also should take steps to protect a student
who was assaulted off campus from further 1 har ar £l from the

perpetrator and his or har assoclates.

Regardless of whelher a harassed student, his or her parent, or a third party fites a complaint
under the school’s gri pr es or otherwise requests actlon on the student’s beha" a
schoot that knows, or reasonably should know, about ible h must promptly
Investigate to determine what occurred and then take appropriate steps to resolve the
situation. As discussed later in this letter, the schoat's Title IX investigation Is different from any
faw enforcement investigation, and 2 law enforcement investigation does not relleve the school
of its Independent Title iX obligation to igate the conduct. The specific steps In a school’s

" Titte IX 3lso protects tNrd parties from scxual or viol in a school's ed and
activities. For example, Tille IX protects a high schoo! student partidpating in a callege’s r«mllmeul program, 3
visiting student sthigte, and 3 wisitor in a school’s on<ampus residence hall. Titte IX also prolects employces of 3

o

recipient from sexuat for turther nfe lan about h of loyces, see 2001 Guidance at
il .
Y This is the dfar of Title IX and In court cases where plamlm; are seeking
infunctive reliel. See 2003 Guldtma atli-v, 12-33. The d in private L for is actual
ge and deti See Dovis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 643, 648 (1999)
Y "Fy:
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investigation will vary depending upon the nature of the allegations, the age of the student or
students involved (particutardy in e! y and dary schools), the size and
adminlistrative structure of the school, and other factors. Yet as discussed In more detail below,
the schoo!'s inquiry must In all cases be prompt, thorough, and impartial. In cases Involving
potentlal criminal conduct, school persannel must determine, consistent with State and Jocal
law, whether appropriate law enforcement or other authorities shoutd be notified. "

Sdmo!s also should inform and obtaln from the plal {or the plal ‘s

parems if the complalnam Is under 18 and does not attend a postsecondary institution) before
ginning an i 3 ifthe ¢ fainant ¢ fidentiality or asks that the
plaint not be p d, the school ‘shoutd lake altr ble steps to i igate and
pand to the complaint consi with the req for confidentiality or request not to
pursue ant Igation. if a complal Insists that his or her name or other identifiable
infor not be disclosed to the alleged perp , the school should infarm the

complainant that lts ability to respond may be imited.'* The schoo! also should tell the
complalnant that Title iX prohibits retatiation, and that school officials will not only take steps
to prevent retaliation but also take strong responsive action If it occurs.

As discussed in the 2001 Guidance, i the complalnant continues to ask that his or her name or

other identifable Info ton not be ted, the schoo) should evall that req tn the

[< of its responsiblilty to provide 2 safe and d y envl for afl
students. Thus, the school may welgh the req for canfidentiality against the foflowd

f the seri of the dlleged h the complainant’s age; whemenhere have
been other harassment complaints about the same | dua’; and the alleged h rs rights
to recelve Information about the allegati {f the info! lonis d by the school as an
“aducation record” under the Family Educational Rights and Privacy Act (FERPA), 20U.5.C.
§1232g; 34 C.F.R. Part 99.'* The schoo! should inform the complal ifit cannot

confidentiality. Even if the school cannot take disciplinary action against the alleged harasser
because the complainant insists on confldentiality, it should pursue other steps to limit the
effects of the alleged har and pi its recurrence. Examples of such steps are
discussed later in this letter.

Compliance with Title IX, such as publishing a notice of nondiscrimination, desl Ing an
(‘ employee to coordinate Title IX L} and adopting and publishing gri procedures,
€an serve as pi ive r agalnst h Combined with edt lon and tratning
. progi these es can help ensure that all students and employees recognize the

" ln siates with mandatory rcmng IM schools may be required to report centaln Incidents to local taw

ar child p!
M schonts should refer to the 2001 Gul for additional i on and ihe slteged
perpetrator’s due process rights.
¥ gor example, the alleged harasser may have a right under FERPA 10 inspect and review portions of ihe complaint
that dxmlw refate to him or her. In that case, the school atust redact the comptainamt’s name and cther

before all g the alleged harasser to Inspect 3nd review the sections of tho complaint

that vellle to him er her. in 30Me cases, such as those where the school is raquired (o report the lnddem (o locat
tzw enforcement or other afitclals, the schoo! may not be atle to in the ] ‘s

" 9000000000000000000000000000000000
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nature of sexual h t and violence, and und d that the schoo! will not toterate such
conduct. Indeed, these measures may bring potentially problematic conduct to the school’s
attention before it becomes serfous enough to ereate 3 hostile environment, Training for
adminlsteators, teachers, staff, and students also ¢an help ensure that they understand what

types of i sexual har or viol can {dentify warning signals that
may need attention, and know how to respond. Marse detalled Infor ton and ples of
education and other pr { es are provided later in this letter.

Procedural Requl Pertatning to $ 1 Har and S ) Vio!

Recipients of Federal financial assistance must comply with the procedural requirements
outllned In the Title IX Implementing regulatlons. Specifically, a reciplent must:

(A) Disseminate a notice of nondiscrimination;*®

o
«
(8) Designate at least one employee to caordinate Its efforts to comply with and carry out —
its responsibtlities under Titte IX;*’ and o
™
(C) Adopt and publish grievance p d providing for p pt and equitabl lut o0
of student and employee sex discriminati plaints." o
. [
These requirements apply to all forms of sexual har including sexual vio! and are o
tmportant for p ing and effectively respending to sex discrimination. They are discussed in O—
greater detall belaw. OCR advises recip! to ine thelr current policies and procedures -—
on sexual harassment and sexual viclence to d 1 thether those policles comply with the -—
requirements articutated In this tetter and the 2001 Guld Recipl hould then ‘S
[ as =
>
w

(A) Notice of Nondiscrimination

The Title IX regulations require that each reciplent publish a notice of nondiscrimination stating
that the reciplent does not discriminate on the basis of sex in its education programs and
activities, and that Title IX requires it not to discriminate in such a manner."® The notice must

state that Inqulri tng the application of Title IX may be referred to the reciplent’s Title
I1X coordinator or to OCR. {t should include the name or title, office address, telephone number,
and e-mail address for the reciplent’s desigs d Title IX ¢ dii .

The notice musl be widely distributed to all students, parents of etementary and secondary

d 1 for admi, and employ , and other rclovant persons.
OCR vecommends lhal the notice be promt by p d on schoo) Web sites and at various
" WMCFR 51069,

* 1d. ¢ 105.8{a).
*1d. § 106.8(b).

Y (4. § 106.9{3).
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locations throughout the scheo) or campus and published In electronlc and printed publications
of general distributton that provide inf lan to stud and employees about the school’s
services and policles. The notice should be available and eastly accessible on an angoing basis.

Title IX does not requlre a reciplent to adopt a policy specifically prohibiting sexual harassment
or sexual viotence. As noted in the 2001 Guidonce, however, 3 recipient’s general policy
prohibiting sex discrimination will not be considered effective and would violate Title IX If,
because of the lack of a specific policy, students are unaware of what kind of conduct

i sexua! har inctuding sexual viol or that such conduct is prohibited sex
discrimination. OCR merelore. ds that a reciplent’s discrimination policy state
that prohiblted sex di sexual har t, Including t violence, and that

the pollcy Include examples of the types of conduct that it covers

{8) Iitle IX Coordinator

The Title iX regulations require a recipient lo notify all students and employees of the name or

title and contact informatlon of the person desigr d to coordl the recipient’s i
with Title 1X.2° The coordinator’s respansibilities include overseeing all Title lx comp!alms and
tdentifylng and addressing any patterns or sy prob! that arise d 8 the review of
such comptaints. The Title IX di or deslg hould be available to meet with students
as ded. If a reciplent des}, more than one Title IX dt , the notice should
describe each coordinator’s responsibilities {(e.g., who will hand! plaints by stud

lacultv, and other employees). The pi hould designate one coordinator as having

Ight responsibility, and the other coordinators should have titles clearly showing
that they are in a deputy or supporting role to the senlor coordinator. The Title IX coordinators
should not have other job responsibilities that may create a conflict of Interest. For example,
serving as the Title IX coord andad y hearing board member or general counsel
may create a conflict of Interest. .

Reclpients must ensure that employees designated to serve as Title IX coordinators have
adequate training on what constitutes sexual harassment, including sexual viotence, and that

they understand how the lent’s g proced operate. 8 e
complaints often are filed with the school‘s law enforcement unit, all schoo! law enforcement
(. unit employ hould Ive tralning on the school’s Title IX grievance pracedures and any
other proced used for Ir gati p ol sexual vlolence. tn addition, these employees
should recelve coples of the schoof’s mle Xp School td Instruct 1aw enforcement
. unit employees both to notify complainants n! their right to file a Title IX sex discrimination
complalnt with the school In 2additien to filing a oriminal complaint, and to report incldents of

sexual violence to the Title IX coordi If the complat [ The schoof’s Title IX
coordlnator or designee should be available to provide assi to school law enf

unit employees regarding how to respond approgriately to reports of sexual violence. The Title
IX coordinator atso should be given access to school law enforcement unit Investigation notes

4. 6 106.8(s).
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and findings as necessary for the Yitle IX Investigation, so long as it does not compromise the
criminal investigation.

(C) Grievance Procedyres

The Titte IX regulations require all recipients to adopt and publish grievantce procedures
providing for the prompt and equitable resclution of sex discri ton complaints.”’ The
grievance procedures must apply to sex discrimination complaints filed by stud galnst
school employees, other students, or third parties.

Titte IX does not require a recipient to provlde separate grievance procedures for sexual
harassment and sexuz! violence comp Th e, a recipient may use student disciplinary
procedures or other sep. praced to resolve such tat Any procedures used to

adjudicate plaints of 1 har or sexual viol tnctuding disciplinary
procedures, however, must meet the Title 1X requlremem of affording a complainant a prompt
and equitable resolution.’? These requt ared d In greater detall betow. If the
recipient relies on disciplinary procedures for Title IX compllance, the Title IX toordlnaxor

should review the recipient’s disclplinary procedures to that the p d ply
with the prompt and equitable requirements of Titte IX. » :

Grlevance pracedures g ily may include vo! y Inf 1 hanlsms (e.g..
(or resoMng some types of sexual falnts. OCR has freq by advised

o , that [t Is impraoper for a dent who { ofh tobe
requlred to work aut the problem directly with the afleged perpetrator, and certalnly not
witheut appropriate invol by the school (e.g., participation by a trained counselor, 3
trained medlatar, or, If appropriate, a teacher or administrator). In addition, as stated in the
2001 Guidance, the complainant must be notified of the right to end the Informal process at
any time and begin the formal stage of the complaint process. Moreover, in cases involving
of sexual ] diatton is not approp even on 3 valuntary basts. OCR
rec ds that recip clarify tn thelr gt procedures that mediation wiii not be

used to tve sexual P

Exhibit 10, Page 4 of 10

B g 106.8{b). Tite (X a'10 requires reciplents to adopt and publish g v 1 d for
faints of sex di .

¥ Mhese procedures must apply to all ing tfa taint of sexuat viol
student athicte, the schoo! must follow is dard proced tor g serual Such
complaints must nat be sddressed wmy by P d ifan atleged

isan yor y student with a billty, schools must follow the procedurat safeguands
in the Individ with it Act{at 20 U.S.C. § 1415 and 34 CF.A. §§ 300.500-300.519, 300.530-
300.537) a3 well a3 the requirements of Section 504 of the Rehabilitation Act af 1973 {3t 34 C.F.R. §§ 104,35
104,36) when conducting the investigation and hearing.
n ™ & schao! may aot atsolve n.euov its Titte IX to Igate and resolve comp! of serua)

of viol by 3 gh exp i or other tess farmal

ement, the res to istee school disciphi officers or ° law

entarcement officers. See 34 C.F.R. § 106.4.

to schoo! r
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Prompt ond Equitable Requirements

As stated In the 2001 Guidonce, OCR has dentified a ber of el in evaluating wheth
a school's grievance procedures provide for prompt and equitable resolution of soxual
harassment complaints. These el ts also apply to sexual viol complaints b , 38

explained above, sexual violence Is a form of sexual harassment. OCR will review all aspectsof a .

school’s gricvance procedures, Including the (ollowing ef ts that are eritica) to achleve
:ompllan:e with Title IX:
Notice to stud p of el y and secondary stud , and employees of
the grievance procedures, inctuding where plaints may be filed;
*  Appt of the proced to compfalnts alleging h t ied out by
ployees, other students, or third partles;
* Adequate, reliable, and impartial Investigation of complaints, inctuding the opportunity
for both parties to present wi and other evid| 3
e Deslg dandr bly prempt time frames for the major stages of the complaint
process;
* Notice to parties of the outcome of the complalnt;’* and
e . An assurance that the school wili take steps to prevent rec of any h
and to correct its discriminatory effects on the complalnant and others, if appropriate.

As noted in the 2001 G Id proced d d by schools will vary in detall, speclficity,

and P ! 8 diff In the age of students, schoot sizes and admintstrative
structures, State or lo:al !egal requirements, and past experi Although OCR !
whether all applicabte elements are addressed when Igating sexual har

comptalnts, this letter focuses on those elements where our work indicates that more
clariflication and explanation are needed, including:

{A) Notice of the grievo; racedures

The procedures {or tving comptlaints of sex discrimination, inctuding sexual har
should be written in language appropriate to the age of the school’s students, easily

di d, easily tocated, and widely distributed. OCR r nds that the gri
proced be proml ty posted on schoa! Web sites; sent el Ically to allr bers of
the school community; avallable at varlous locations throughout the schoo) or campus; and

ized in or hed to major publications Issued by the school, such ashandbooks

codes of conduct, and fogs for stud parents of e! yand dary s,
facufty, and staff.

(8) Adequate, Relioble, and Impartial Investigation of Comploints

OCR'’s work Indlcates that a number of issues related 10 an adequate, reliable, and impartial
Investigatiop arise In sexual h and viot 1 in some cases, the conduct

-Outcome" does not reter to inf about disciptinary untess otherwise noted. Notlce of the

outcome Is discussed In greater detall In Section D below.

Page 10 - Dear Colleague Letter: Sexual Violence

may constitute both sexual harassment under Title IX and criminal activity. Pollce investigations
may be useful for fact-gathering; but because the standards for criminal investigations are
different, palice investigations or reports are not determinative of whether sexua) hars

or violence violates Title IX. Conduct may constitute untawful sexuat harassment under Tile IX
even if the police do not have sufficient evidence of a criminal violation. In addition, a crimina)
ir lgation into aflegations of sexual viotence does not relieve the school of its duty uader

Title IX to resolve complaints promptly and equitabdly.

A school should notify a complainant of the right to file a criminal camplaint, and shoutd nat
dissvade a victim from doing so elther during or after the schoo!'s | { Title IX{ {gation.
fFor i ifa pial wants to fite a police report, the schoo! should not tell the
complainant that it Is working toward a solution and instruct, or ask, the complalnant to walt to
file the report.

Schools should not walt for the conclusion of a criminaf investigation or criminal proceeding to
begin their own Yitte IX investigation and, if ded, must take 1 diate steps to protect the
d in the ed tonal setting. For example, 3 school should not delay conducting its own
investigation or taking steps to protect the complainant because It wants to see whether the
alleged perpetrator will be found guilty of a crime. Any ag or M dum of
Understandlng (MOU) wlth a focat pollce department must allow the schoo! to meet its Title IX
bllg: to p promptly and equitably. Although a schaol may need to defay
ily the fact.fl g portion of 3 Title IX lnvestlgallon while the police are gathering
evudem:e, once notifled that the police ¢ has pleted Its gathering of evidence
(not the ultl of thel '_, lon or the filing of any charges), the schoo) must
promptly resume and complete its fact-finding for the Vit IX investigation.”™ Moreover,
nothing In an MOU or the criminal Investigation itself should prevent a school from notifying
complainants of their Title IX rights and the school's gri pt es, or from taking
interim steps to ensure the safety and well-belng of the and the school ¢
while the law enforcement agency's fact-gathering is in progress. OCR also recommends that a
hool’s MOU include clear policies on when a school will refer a matter totocal law

enforcement.

As noted above, the Title IX regulation requires schools to provide equltahle grievance
procedures. As part of these procedures, schools generally cond igations and hearing:
to determine whether sexual harassment or violence otcurred. In addressing complalnts fited
with OCR under Title IX, OCR reviews 3 schoo!'s procedures 10 determine whether the school is
using a prepond of the evid, dard to eval plaints. The Supreme Court
has appliled a p. d of the evidence dard in civi! litigation tnvolving discrimination

under Title Vil of Ihe Civil Rights Act of 1964 (Title Vi), 42 U.S.C. §§ 2000¢ et seq. Uke Title IX,

™ {n one recent OCR sexual vistence case, the prosecutor’s office informed OCR that the pofice depantment’s
evigence gathering stage typlcally tates three to ten calendar days, sithough the delay in the school's Investigetion
may be tonger in certaln Instances. 5

AL YO
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Tite Vil prohibits discrimination on the basls of sex. 8 OCR atso uses a preponderance of the

Id dard when it fves ¢ fa) 8 recipl For i e, OCR’s Case
Processing Manual requires that a noncompli determination be supported by the
preponderance of the evidence when tving allegations of discrimination under all the
statutes enforced by OCR, |ndudlng Title IX. OCR atso uses a preponderance of the evidence

dard In its fund i ad hearings.?® Thus, in order. for a school's

grievance procedures to be consistent with Title IX standards, the school must use 3
preponderance of the evidence dard {i.e., [t Is more likely than not that sexual harassment
or viglence occurred). The “ctear and convincing” standard (ie., itis highly probable or
reasonably certain that the sexval harassment or violence orcurred), currently used by some
schools, is a higher dard of proof. Gri e proced that use this higher standard are
inconsistent with the standard of proof established for violations of the civil rights laws, and are
thus not equitable under Title (X, Therelore, preponderance of the evidence is the appropri

dard lor | { llegations of sexual har or e

B b

Throughout a school’s Titte X { igation, including at any hearing, the parties must have an
equal opp Ity to p! t vi and other evid The E and the
alleged perpetrator must be afforded similar and timely access ta any Information that wilt be
used at the hearing. ™ For ple, a schoo) should not duct a pre-hearing meeting during
which onty the alleged perpetrator Is present and given an opportunity to present his or her
side of the story, untess a similar meeting takes place with the complainant; a hearing officer or
disciplinary board should not allow only the alleged perpetrator to present character witnesses

o 0

8t a hearing: and a schoo! should not aliow the all. perpetrator to review the plal s

Scf c,q.. Desent Pblatr inc. v. Costo, S39 US. 90 99 {2003) {noling that under the “conventlonal rule of civil

* the prep dard generally applies In crses under Title ViI); Price
Wotuhouu v. Mopkins, 490 U.S. 228, 252-5$ (1989) (sp rd In Title Vil sex
discrimination case) (phxnmy aginian); id. st 260 (Whiite, )., :owumag inthe judgmant); id. at 261 {O’Conror, J.,

g inthej ). The 2001 noted (on page vi) that “{w]hile Geser ond Dovis made dear that
Titte Vb nunqum\dp!u do not applyin g ladility tor money under Title IX, the Dovis Court
alto ind d, BN its specific ref o Nitle Vi {aw, that Title VI In determining
what i hostile enviro: sexua! har under Title IX.” See olso Jeanings v. Unlv. of N.C, 482 F.38
686, 695 {4th Cr. 2007) ("We look to case law {nterpretiag Thle VIl of the Givil Rights Act of 1964 far guldance in
evatuating a claim brcuxm under e IX.7}.

"ocn’»Cne 13 avallable en the Oep s Web site, at
o i L {3:10 KLl )
The Title IX adopt mc d if ilcable to Title V1 of the Civil Rights Azt of 1964. See
34 CF.R. 10573 ("The proced sl Reabte to Tiite Vi of the Givll Rights Act of 19“ ar!hercbv
and P hereln by refy “). The Thie Vi regulations apply the A Act
to aﬁmlnmnﬂve hearings required prior to of Federal fl L1} and requlro (hnl
lons be “supported by and In with the reflabte, p. i and b Ad d
$ U.S.C. § 556{d). The Sup Court has interpreted “reliable, p: and subr 1 a5 8
to use the p: d. See S v. $EC, 450 U.S. 91, 98-102 (1981). °

™ Access to this must be provided with FERPA. For it schoo! an

aleged perpetrator’s prior disciplinary records 1o suppont 2 tougher disciplinary penaity, the complainant would

not be allowod access to those reconds. Additionally, access shoutd not be given to privileged or confidentlal

intormation. For example, the alieged perpetrator should not be given access to cammunications between the
anda or g g the s sexual history.
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statement without also atlowing the complainant to review the alteged perpetrator’s
statement.

While OCR does not require schools to permit parties to have lawyers at any stage of the
proceedings, If a school chooses to allow the parties to have thelr 1awyers participate in the
proceedings, it must do so equally for both parties. Additianally, any school-imposed
restrictions on the abllity of lawyers to speak or otherwise participate in the proceedings should

3pply equally. OCR strongly dl! hools from ailowing the parties personally to
q lon or cross f ead\ o(her during the hearing. Al!owlns an alleged perpetratos to

ton an alleged victim d ty may be tr or h y possibly fath
cr perpetuating 3 hostile envlronmem OCR atso ds lhal hools provide an appeal
process. Il a school provides (or appeal of the findings or r dy. it must.do so for bath parties.
Schools must maintain doc ion of all p dings, which may inctude written findings of

facts, transcripts, or audio recordings.

All peuons lnvolved tn Implementing 3 reciplent’s grievance pracedures (e.g., Title X
s, | { s, and adjud s) must have tralning or experience In handling

p); of sexual har and sexual vsolence, and In the recipient’s grievance
proced The tralning also should include applicab! fidentlality req In sexual
violence cases, the fact-finder and decisi, aker also should have adeq training or
knowtedge regarding sexual vio! 3 additionally, a schoo!’s | tgation and hearing
pr itable unless they are impartial. Therefore, any real or percelved
conflicts of Interest between the fact-finder or decision-maker and the parties should be

disclosad.

Pubilc and state-supported schools must provide due p to the alleged
However, schools should ensuse that steps taken to accord due process rlgm.s lo the alleaed
perpetrator do not restrict or unnecessarily delay the Title IX p! for the plal

{C) Designated ond Reasonably Prompt Time Frames

OCR wiil evaluate whether a school’s grievance pracedures speclify the time frames for ali major
stages of the procedures, as well as the process for extending timelines. Grievance procedures
should specify the time frame within which: (1} the school will conduct a full investigation of
the complaint; (2) koth parties recelve a response regarding the of the plaint; and
{3) the parties may file an appea), if applicable. Both partles should be glven periodic status
updates. Based on OCR experlencé, a typical investigation takes approximately 60 calendar days

following receipt of the complaint. Whether OCR consld plaint resofutions to be timely,
however, wifl vary depending on the complexity of the | tgation and the severity and extent
oftheh L. For ple, the lution of a complaint Involving multiple incidents with

multiple complalnants likely would take longer than one (nvolving a single incldent that

. Rggr Han of hearing trvotves ic evid that evidence should ba reviewed by 2

trained forentic examiner.
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occursed in a classroom during schoat hours with a single complalnant.
{D) Notice of Outcome

Both parties must be notified, In writing, about the cutcome of both the complaint and any
appeal,’! /.e., whether harassment was found to have occurred. OCR ds that sch
provide the written determination of the final outcome to the plalnant and the alleged
perpetrator concurrently. Title IX daes not require the school to notify the alleged perpetrator
of the cutcome befare it notifies the complalnant.

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be
confusion regarding what information a schoo) may d to the pl 3 FERPA

lly prahiblts the { disclosure of persanally identifiable information from a
u..an:. s “education record.” However, as stated in the 2001 Guidance, mmn; permits a schoo!
to disclose to the h d student inf ion about the ton i d upon a studi
who was found to have engaged in harassment when the sanction n_BQ_< celates to the
harassed student. This includes an order that the harasser stay away from the harassed

student, or that the harasser is prohibited from ding schoo! for 2 period of time, or
transferved to other c! or anoth 1d, hatl.?’ Disct of other Information In the
student’s "education record,” including Inf ton about ions that do not relate to the

harassed student, may result in a violation of FERPA.

Further, when the conduct involves a crime of vio!| ora ible sex offense,™ FERPA
permits 3 postsecondary Institution to disciose to the alleged victim the fina) resuits of 3

" a3 noted previously, “outcome” docs ngt refer to info ion about Y uniess
noted.
»1n 1994, C ng! ded the Genera) €d ion P Act (GEPA}, of which FERPA I3 a part, to state that

nothing in GEPA “shall be construed to affect the applcadlilty of titie V1 of the Givil Righits Act of 1864, thie X of
Education >32=.33= of 1972, utle V of the Rehatillitation Act of 1923, the Age Diserimination Aoy, or other

to any 18! = 20 .5.C. § 1221{d). The Department interprets
this provision to mean that FERPA continues to apply _: the 1t of Title IX ent byl if there Is 3 direct
canflict between the requirements of FERPA and the requirements of :—.« _x. such that enforcement of FERPA
toe_n interfere with the primary purpose of Title IX to ion In schools, the
of Titte IX ideany g FERPA A See 2001 ostvil
| Y Yhis infarmation directly relates to the complainant and I3 panttcularty Important in sexusl b cases
b = atfects wh 2 hostile envl has been d seeing the perpetrator may be
H fal in a sexual b case may inue to be subject to a hostile environment if he or
she does nol know when the perpetrator will return to schoo! or whether he or she will continue to share classes
of 8 residence hall with the perpetrator. This Information aiso directly affects o p t's
how to work with the school to the hostile envi oand prevent its recurrcnce. For nstance, =u

complainant knows that the perpetrator will not be at schoo! or will be transferred to other classes or ancther
residence hatl for the rest of the year, the complainant may be less likely to want 1o transfer to anather school or
change classet, but If the perpetrator will be retuming to school after 3 fow days or waeks, of remalning In the
T's classes of hal, the may want to transfer schoo!s or change classes (o avold

contact. Thus, the complainant canact moke an informed decision about how best to respond without this
_2..3::0:

M under the FERPA regutations, ¢rimes of viotence include arson; assauft oan:aﬁ ?gs:na m-‘cF simple
15aule, Intimidation); burglary; eriminal { 8! by aegli ( and
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..q..;.. &..u..so..c;emim.a.o..Sama_muao‘S._o;n:rn_::_—czo:
concluded that a viclatlon was ¢ iited.’* Additionally, a postsecondary Institutlon may

disclase to anyone—not just the alleged victim—the final results of a disciplinary praceeding if
it determines that the student Is an alleged perp of a crime of violence or a non-forcible
sex offense, and, with respect to the allegation made, the has ¢ itted a violation of

the Institutlon’s rutes or potlcies.”

Postsecondary Institutions also are subject to additional rules under the Clery Act. This law,
which applles to postsecandary institutions that parucipate In Federal student finandal aid
programs, requires that “both the accuser and the accused must be Informed of the outcome”’
of any Institutional disclplinary praceeding brought alleging a sex offense.”* Compliance with
this requi does not ¢ i 3 viotatt o- FERPA. Furthermore, z_n th» .:::o:oa

on redisclosure of information do not apply to infor fonthatp vl are
requlred to disclose under the Clery Act.” Accordingly, postsecondary Institutions may not
require a camplalnani to abide by a nondisclosure agreement, in writing or otherwise, that
would prevent the redisclosure of this information.

Education and Preventlon

in addition to ensuring full compliance with Titte IX, un...eo_m should take proactive measures -o
p sexual h and violence. OCR rec ds that all schools Img!

preventive education programs and make victim resources, Including comprehensive vicum
services, available. Schools may want to ind these ed prog tn thelr

{1) orientation programs for new stud. faculty, staff, and employees; {2) training for
students who serve as advisors in residence halls; (3) t g for student athletes and coaches;
and {4} schoo! assemblies and “back to school nights.” These programs should include a

Exhibit 10, Page 7 of 10

81 ghter); of property; Y; end
forcidle sex off. Forcible sex off are awa:nn a3 any sexuat 3t directed -m-.:n another persan fortibly or
against that person’s will, or not forcibly or ggatnst the person’s will where the victim Us incapable of giving
consent. Forcidie sex offenses indude rape, sodomy, sexus! asssult with an odlect, and farcible fondling. Non-
foreible sex offenses are incest and statvtory rape. 34 CF.R. Part 99, App. A.

P 34 C.F.A §99.31(af13). For purpasas of 34 C.6.R. §599.31(2){13)414), Eisclosure of “final results” s limited to

the name of the alieged perpetrator, any viotation found to have been i and any i

agalnsi the perpetrator by the school. 34 CE.R. § 99.39.

3aCeA §99.31(a}16).

¥ for purposes of the Qery Act, means the ’s fina} with respect to the alieged
sea offense and any d against the d. 38 C.F.R. § 668.45(b)}11}{vi){B).

¥ 34 C.F.R §668.46{(b}(11Kv)(B). Under the Clery Act. forcibile sex offenses are defined as any sexual act directed
agaimt another person forcidly or against that persan’s will, ar not forcibly or sgainst the persen’s will where the
persan s ble of giving ble sex off tnclude forcible rape, forcibie sodomy, sexusl 3ssault
with an object, and forcible [ Nond{orcidle sea include incest ond statutory rape. 33 C.F.R. Part
668, Subpt. D, Agp. A

P34 C.F.R. §99.33(c).

Foe = Pl
I .v
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discussion of what constitutes sexual harassment and sexual violence, the school’s polictes and
disciplinary proced and the of violating these polict

P

'S

The education pragrams atso should include almed at encouraging students to
report Incidents of sexual violence to the appropriate school and law enforcement authorities.
Schools should be aware that victims or third parties may be deterred {rom reporting incidents
it atcohol, drugs, or other violations of schoo) or campus rules were invalved.*® As 3 result,

hools shoutd Ider whether the!r disciplinary policies have a chilling effect on victims’ or
other students’ reporting of sexual violence offenses. For exampte, OCR recommends that

hools Inform stud that the schoo!s’ prlmarycon:em is student safety, that any other
rules vi will be add d ty fram the sexual violence alleaatlon and that use of
alcoho! or drugs never makes the vlctlm at laull for sexual violence.

. OCR alsor ds that schools d specm: sexu3! violence materials that include the

is’ policles, rules, and for faculty, coaches, and admlnlsuators
Schools also should Include such inf tian In thelr foyee handbook and any handbooks
that stud hi and bers of student actlvity groups recelve. These materials should

Include where and to whom students should go if they are victims of sexual viotence. These
materials also should tell stud, and school employees what to do if they learn of an incldemt
of sexual violence. Schools also should assess student activities regularly to ensure that the
practices and behavior of stud do not viclate the schools’ policies against sexual
harassment and sexual violence. :

Remedles and Enforcement

As discussed above, if a schoo) determines that sexval harassment that creates 3 hostile
environment has occurred, It must take | diate actlon to elimil the hostile envir t
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary
action against the harasser, effective corrective action may require remedies for the
complainant, as well as changes to the school's overall services or polities, Examples of these
actions are discussed tn greater detall below,

Titte IX requires a school to take steps to protect the complainant as necessary, Including taking
interim steps before the final cut of the | igation. The school should undertake these
steps promptly once it has notice of a sexual har or violence all ton. The schoo!
should notify the complalnant of hls or her options to avold contact with the alleged
perpetrator and allow stud to ge academic or {iving situations as approp for
nstance, the school may prohibit the alleged perpetratar from having any contact with the
complalnant pending lhe results of the uhool s investigation. When (aklng steps to separate
the fal and alleged perp , 3 school should minimize the burden on the

Center for Alcoho), Drug Abuse, and Violence Pvevenhon (H[C) helps

“ The Oep °s Migher
nd ies address i of alcohs), other drugs, and by
strategles and programs based upon the best p! selonce. lan on HECre mrxm nnd uzamkal

#31i5tanco can be found at www higheredcanter,orp.
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complainant, and thus should not, as 3 matter of course, remove complainants fram classes or
housing while allowing alleged s to remaln. (n additlon, schools should ensure that
complainants are aware of lhelr mle IX rights and any , such as ting,
heaith, and mental health services, and thelr right to file a complalnt with local law .

enforcement.* .

Schools should be aware that complalats of sexual harassment or violence may be foflowed by
retafiation by the afleged perpetrator or his or her g Forir friends of the
alleged perpetrator may subject the camplainant to name-calling and taunting. As part of their
Yme X obﬂgauons, schools must have polictes and procedures in place to protect agatnst

Ata hools must ensure that complainants and thelr
parents, I1 approgriate, know how to report any subseq prob! , and should foltow-up
with complainants to determine whether any retaliation or new Incldents of harassment have
occurred.

When OCR finds that a schoo! has not taken prompt and effective stepsto respond to sexual
harassment or violence, OCR will seek appropriate remedles for both the complainant and the

broader student poputation. When conducting Titte IX enforcement activitles, OCR seeks to
obdtaln voluntary compliance from recipients. When a reciplent does not come Into compliance
){ lly, OCR may initlate proccedings to withdraw Federal funding by the Department or

reler the case to the U.S. Depantment of lustice for litigation.

Schoaols should pr. y cansider the (ollowing remedies when determining how to respond
to sexual harassment or violence. These are the same types of remedles that GCR would seekin
its cases.

Oepending on the specific nature of the problem, ¢ dles for the plai might include,
but are not fimited to:*?
« providing an escort to ensure that the comptainant can move safely between classes
and activities; '
= ensuring that the compfalnant and lleged perp

do not attend the same cfasses;

. ving the plat or perpelralor to a different restdence hall or, In the
case of an et tary or d '] | , to her schao! within the
dlistrict;

o providing counseling services;
e providing medical services;
e providing academic support services, such as tutoring;

* he Clery Act req dary Institutions to d p and a of policy that infarms
students of their options to notify properhw f horlties, 8 campus and toca) police, aad the
optlon to bo assisted by i tn notifying such The palicy 2150 must notify students of
existing counseling, mental health, or other student services for victims of senual assayil, both on campus and in
the community. 20 U.S.C. §6 1092(M)(8){B){v}{vi).

“ some of these remedies also ¢an be used as interim measures before the school's Investigation Is complete.

Exhibit 10, Page 8 of 10
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- arranglns for the complalnam to re-take a course or withdraw from a class without

Indudi| g that any changes do not adversely aﬂect the complainant’s
academlc record: and
o reviewing any disciplinary taken against the to sce ifthereis d
causal connection between the harassment and the misconduct that may have resulted
in the complalinant being disciplined.*
R dies for the broad dent population might include, but are not limited to:
Counseling ond Trolning
« offering counseling, health, mentat health, or other hofistic and comprehensive victim
/ services to all students affected by sexual har or sexual violente, and notifying
d of pus and communliy ing. health, tal heafth, and other
student services;
e designating an Individual (rom the school's coumeﬂng ¢emer to be * on call” to assist
victims of sexual har or vi

e tralning the Title IX coordinator and any other employees who are involved in
processlng. lnvesugallng or resolving compialints of sexual harassment or sexua’
g providing tralning on:
o (he s:hool's Title IX mpomlbllmea to address altegations of sexual harassment
or violence
o how to conduct Yitle X Igati
o Information on the link be!ween aleohol and drug abuse and sexual harassment
or violence and best practices 1o address that link;
o tealning all schoo) law enforcement unit personnet on the school’s Title IX

responsibilities and handling of sexual h t or viol P
. Ing 3l) employ whn‘ with stud. gularly on recognizing and
apptopdalelvaddresslng lons of sexval h t or violence under Title IX; and
o informing students of thetr optlom to notify proper law enforcement authorities,
indluding schoo! and local police, and the option to be d by schoo! employ in
notifying those authoritles.

Development of Materials ond implementoation of Policles and Procedures .
e developing materials on sexval b and viol, which should be distributed to
tudents during ori and upon recelpt of complaints, as well as widely posted
hout schoo! bulldings and resid halls, and which should include:

.

el

what 4 sexual har or e

o
o what to do if 3 student has been the victim of sexusl harassment or violence
o contact infq ton for ting and victim services on and off school grounds
o how to file a complaint with the school
o how to contact the school's Thle IX coordi
Yeor itthe was disdplined for skipping a class in which the harasser was enrolled, the
3choo! should review the Incident to de ine if the 1kipped the ¢lass to svold contact with the

harasser,
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o what the school will do to respond to allegations of sexual harassment or
violence, Including the interim measures that can be taken

* requiring the Title IX coordi toc i regularly with the school's law
enfor unit i igating cases and to provide information to faw enforcemenmt
unlit personnel regarding Title IX requlrements;“

e requlring the Titte IX dt to review all evidence In a sexual havassmenl or sexual

I’s discip " hoth

violence case brought before the school’s to
the complainant is emllled to a remedy under. nue lx that was not available through the
disciplinary committee;*s

¢ requiring the schaol to create a ¢ of students and school officlals to identify
strategles for ensuring that students:
o know the school's prohibition agalnst sex discrimination, including sexual
harassment and viotence
o r ize sex discr fon, sexval h and sexual vislence when they

occur
o understand how and to whom to report any incidents
o know the connection between alcoho! and drug abuse and sexua) harassment or

viclence
o feel comfortabte that schoo! omclals will respond promptly and equitably to
reports of Th or
e issulng new policy statements or other steps thal ctearly communicate that the schoo)
does not tolerate sexual h and vio! and will respond to any incid and
to anv sludent who reports such inddents; and
° 8 & proced used 1o handle sexual har and viotence

complaints to ensure that they are prompt and equitable, as required by Title IX.

Schoo! investigations and Reparts to OCR

e conducting perlodic assessments of student activities 1o ensure that the practices and
behavior of students do not violate the schoof’s palicles agalnst sexual h and
violence;

o investigating whether any other students 21so may have been subjected to sexual
harassmem or violence;

o ing whether school employees with l:nowiedge of allegations of sexual
havassmem or violence failed to carry out thelr duties In responding to those
atlegations;

. ducting, In conjunction with student teaders, a schoal or campus "climate chedk” to
assess the effectiveness of cHorts to ensure that the schoolIs free from sexual
har and viol and using the ting inf tion to inf. future proactive

steps that will be taken by the school; and

* Any \{ Int. trom  student’s education record that the Titte IX coordinator provides
m the school's Iaw enforcement unit is subject 1o FERPA’s nondisclosure requirements.

 for ¢ te, the dit \{ may l3ck the power to impl, h tothe 's class
schedule or Tiving situation 1o that he or she daes not come In cantact wiih the alleged perpetrator.

Exhibit 10, Page 9 of 10
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" Stafking th Secondary Schoals Grant Program. This innovative grant program will support a braad range of
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* submitting to OCR coples of all grlevances filed by stud lleging sexual h
or violence, and providing OCR with documentation related to the investigation of each
comptlaint, such as witness interviews, investigator notes, evidence submitted by the

partles, investigative reports and summaries, any finat dispositi leteers, discip Y
records, and doc regarding any appeal

Concluslon

" The Department is committed to ensuring that afl students feel safe and have the opportunity

to benefit fully from thetr schools’ educatlon programs and activities. As part of this
I , OCR provid, hnical assistance to assist reclpients in achleving voluntary

compliance with Title IX.

if you need additional information about Title iX, ﬁave questions reg g OCR's policies, or seek

-techrilcal assi , please the OCR enforcement office that serves your state or territory.
The list of offices Is avallable at g!tg;{[wdtvobcolﬂ;,gd,gov(CFAPPS(OCﬂ[canlauus,dm.
Additfonal Infor ion about addressing sexual viol, including victim resources and .

Informatlon for schools, is avallable from the U.S, Oepartment of Justice’s Office on Violence

Against Women (OVW) at http://www.cvw.usdol.goy/.**

Thank you for your prompt attention to this matter. | took forward to continuing our wark
together to ensure that all students have an equal opportunity to learn In a safe and respectful
school climate,

Sincerely,
18/

Russlynn Ali
Assistant Secretary for Civil Rights

“ovw also adminlsters the Grants to Reduce O« ! 0ating Vial , Sexval Assault, and Stalking on
‘Campus Program. This Federat funding is devigned to ge | af higher ed: lon to adopt
Y dis tad Aol dating violence, sexual assauit, and stalking, Under

P 4

- this grant prog: In par with based fit vicilm ad

and local ¢ri ustice or civil legal agendes, must adopt protacols and polickes to treat these

crimes as serlous ofcnses and develop victim service programs and campus palicles that ensure victim safety,

ffond: and the of such crimes, OVW y rel d the first for the
Services, Tralalng, Education, and Policies to Reduce viot Oating Vio! , Sexuaf Asssult and

ding tralning for schoo! ad: 3, laculty, and staff; devel of and
for responding to these crimes; halistic and ppropriate victim : davel of eff [
and coilad with 2 to suppart middle and high schoel student victims,

Exhibit 60, Page 175

\.

Exhibit 10, Page 10 of 10

v

VT~




A,
&

WOX'BUUODIGENIG MMM §' Y 7S ANIS TS AO

00/0-42v (898) OHIGIN TS

=

EXHIBIT 61




© ® a4 O, a WwN

b
[

.B E,.

[

3
2 o

b b b b
Ssa?ﬁa\mau

> B

25
26
27

MARK M. HATHAWAY, ESQ.

(CA 151332; NY 2431682; DC 437335) . CONFORMI
WERKSMAN JACKSON | OF oguny,ar? ik
HATHAWAY & QUINN LLP S Cou
888 West Sixth Strect, Fourth Floor =~~~ - JUN2 82015
Los Angeles, California 90017 j Shem R, Carter, Exsautve
Telephone: (213) 688-0460 ‘ By:Moema S, Depuy "
Facsimile: (213) 624-1942
E-Mail: mhathaway@werksmanlaw.com D - 8 5
Attorneys for Petitioner John Doe — ‘ C I
, mnES .
:ann" CHALFANT. ‘
SUPERIOR COURT OF THE STATE OF CALIFORNIA -

FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

JOHN DOE, an individual, © )CaseNo. PBS156253
o Petitioner, ) PETITION FOR WRIT OF
V. - ADMINISTRATIVE MANDATE;
VERIFICATION; EXHIBITS

OCCIDENTAL COLLEGE,

‘ Respondent.

Petitioner, a 20-year-old college student, petitions this court for a Writ of

Mandate under Code of Civ. Proc. § 1094.5 or alternatively, under Code Civ. Proc.
§ 1083, directed to Occidental College in order to redress his improper expulsion
through the college’s private Title IX investigation process for: (1) “sexual |
misconduct” on the grounds that Petitioner continued performing oral sex on a I
female student, age 20, after she said, “Wait, I haven’t shaved,” which, according to
Occidental College, indicated a withdrawal of consent due to hesitancy or
uncertainty, but which Petitioner understood to mean he might not want to continﬁé
performing oral sex because she hadn’t shaved, to which he replied, “I don't mind,
it's ok” and continued to perform oral sex, but without first obtaining further clear

and mutually understandable consent, although the female student put her hand on

1

copy

PETITION FOR WRIT OF ADMINISTRATIVE MANDATE

EXthlt 61, Pz Page 1




10
11
12
13
14
15
16
17
18
19
20
2]
22
23
24
25

26

28

his head and moved or pushed his head while he was giving her oral sex; and (2) for

“sexual assault” for participating in sexual intercourse without first obtaining verbal
consent from the female student and relying instead upon non-verbal indications of
consent, stopping when the female student said, "Ow, That hurts.”

By this verified Petition, Petitioner further alleges as follows:

THE PARTIES
1. Petitioner JOHN DOE, 20, was a student at the Occidental College at

all times relevant.

2. Respondent OCCIDENTAL COLLEGE is a private California
corporation formed April 20, 1887 and operates as a private, 501(c)3 non-profit
co-educational liberal arts college located in the Eagle Rock neighborhood of Los
Angeles County.

3. Petitioner is informed and believes that non-party JANE ROE, age 20,
was a student at Occidental College, but is no longer a student at Occidental
College, and is the Reporting Party in the underlying Occidental College Title IX
process at issue in this writ proceeding.

4. Petitioner uses the pseudonyms of “John Doe” and “Jane Roe” in his
Petition in order to preserve privacy in a matter of sensitive and highly personal
nature, which outweighs the public's interest in knowing the parties’ identity. Use
of the pseudonyms does not prejudice Respondent because the identities of
Petitioner and the Reporting Party are known to Respondent Occidental College.
See, Starbucks Corp. v. Superior Court (2008) 68 Cal.App.4th 1436 (“The judicial
use of ‘Doe plaintiffs’ to protect legitimate privacy rights has gained wide currency,
particularly given the rapidity and ubiquity of disclosures over the World Wide
Web”); see also Doe v. City of Los Angeles (2007) 42 Cal.4th 531; Johnson v.
Superior Court (2000) 80 Cal.App.4th 1050; Roe v. Wade (1973) 410 U.S. 113;
Doe v. Bolton (1973) 410 U.S. 179; Poe v. Ullman (1961) 367 U.S. 497; In Does I
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thru XXIII v. Advanced Textile Corp. (9th Cir. 2000) 214 F.3d 1058. If required,
Petitioner will seek leave of the court to file his Petition using the fictitious names

of Jane Roe and John Doe at the earliest opportunity.

JURISDICTION AND VENUE

5. The Supreme Court, courts of appeal, superior courts, and their judges
have original jurisdiction in proceedings for extraordinary relief in the nature of
mandamus directed to any inferior tribunal, corporation, board, or person. Cal.
Const., art. VI, § 10; see Code Civ. Proc. § 1084 ("mandamus" synonymous with
"mandate"); Code Civ. Proc. § 1085.

6. Petitioner, an aggrieved college student, must exhaust judicial
remedies through this petition for writ of mandate following the private university’s
appeal process, before bringing an action in state court for damages and other relief
for denial of rights by Occidental College in violation of the Unruh Civil Rights
Act, Civ. Code § 52, for breach of contract, libel per se, breach of good faith and

fair dealing, and other torts:

“The doctrine of exhaustion of judicial remedies precludes an action
that challenges the result of a quasi-judicial proceeding unless the plaintiff
first challenges the decision though a petition for writ of mandamus.
(Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 70.) Administrative
mandamus is available for review of “any final administrative order or
decision made as the result of a proceeding in which by law a hearing is
required to be given, evidence required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board, or
officer ... .” (Code Civ. Proc., § 1094.5, subd. (a).)

“The remedy of administrative mandamus is not limited to public
agencies; rather it applies to private organizations that provide for a formal
evidentiary hearing. (Pomona College v. Superior Court (1996) 45
Cal.App.4th 1716, 1722—-1723 [§ 1094.5 applicable to private universities].)
Moreover, failure to exhaust administrative remedies is a proper basis for
demurrer. ( Id. at pp. 1730-1731.)”

Gupta v. Stanford University (Cal. App. 6th Dist. 2004) 124 Cal. App. 4th
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407, 411. (Code Civ. Proc. § 1094.5 applied to the case of a student who was
subject to university disciplinary proceedings.)’

7. The Superior Court for the County of Los Angeles, the county where
the Respondent is located, is the proper court for the hearing of this action. Code
Civ. Proc. § 395. A petition for writ of n;andate 1s to be heard in Departments 82,
85, or 86 of the Los Angeles Superior Court. Los Angeles Superior Court Local
Rules, Rule 2.7, Rule 3.5.

PROCEDURAL HISTORY AND BACKGROUND

8. This case arises amidst a growing national controversy about the
responses of colleges and universities to alleged sexual violence on college and
university campuses.”

9. The Federal Government, through the U.S. Department of Education,
has been pressuring colleges and universities to aggressively pursue investigations
of sexual violence on campuses under Title IX, the federal civil rights law that
prohibits discrimination in education on the basis of gender, and for violations of
the Clery Act, which requires all colleges and universities that participate in federal
financial aid programs to keep and disclose information about crime on and near
their respective campuses. Compliance with reporting sexual violence is monitored
by the U.S. Department of Education, which can impose civil penalties for each
infraction and can suspend institutions from participating in federal student

financial aid programs. The Jeanne Clery Disclosure of Campus Security Policy

' Stanford University has recently taken the position that Code Civ. Proc.§ 1094.5
does not apply to Title IX proceedings because, inter alia, neither Title IX nor
U.S. Dept. of Education guidelines require a hearing. Doe v. Stanford University, Santa
Clara Superior Court Case No. 115CV275851 (demurrer filed February 20, 2015).

? Richard Dorment, Occidental Justice, (April 2015) Esquire; Teresa Watanabe,
More College Men Are Fighting Back Against Sexual Misconduct Cases (June 7, 2014)
Los Angeles Times.
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and Campus Crime Statistics Act or Clery Act is a federal statute codified at 20
US.C. § 1092(f), with implementing regulations in the U.S. Code of Federal
Regulations at 34 C.F.R. 668.46.

10.  On April 4, 2011, the Office for Civil Rights (“OCR”) in the U.S.
Department of Education issued a Dear Colleague Letter on student-on-student
sexual harassment and sexual violence. Exhibit 2. "Sexual violence" refers to
physical sexual acts perpetrated against a person's will or where a person is
incapable of giving consent, including rape, sexual assault, sexual battery, sexual
abuse, and sexual coercion. All such acts of sexual violence are forms of sex
discrimination prohibited by Title IX. Exhibit 2, p. 1.

11. Under Title IX, federally funded schools, such as Occidental College,
must ensure that students are not denied or limited in their ability to participate in or
benefit from the school’s educational programs or activities on the basis of sex. A
school violates a student’s rights under Title IX regarding student-on-student sexual
violence when the following conditions are met: (1) the alleged conduct is
sufficiently serious to limit or deny a student’s ability to participate in or benefit
from the school’s educational program, i.e. creates a hostile environment; and (2)
the school, upon notice, fails to take prompt and effective steps reasonably
calculated to end the sexual violence, eliminate the hostile environment, prevent its
recurrence, and, as appropriate, remedy its effects. See Exhibit 3, April 29, 2014,
OCR Questions and Answers on Title IX and Sexual Violence, sections A-1 and A-
2. Exhibit 3, p. 8.

12.  The Dear Colleague Letter also indicated that, in order to comply with
Title IX, colleges and universities must have transparent, prompt procedures to
investigate and resolve complaints of sexual misconduct. Most notably, the Dear
Colleague Letter required schools to adopt a relatively low burden of proof —
“more likely than not”— in cases involving sexual misconduct, including assault,

and suggested that schools should focus more on victim advocacy. Exhibit 2, p. 11.
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13.  Respondent Occidental College is one of at least 74 colleges and

universities under federal scrutiny for alleged indifference to “sexual violence” on
campus in violation of Title IX as of May 2014

14.  In April 2013 Occidental College professors Caroline Heldman and
Danielle Dirks®, in association with 36 alleged victims of rape or sexual assault at
Occidental, filed a 250-page complaint with the U.S. Department of Education's
Office of Civil Rights-alleging that Occidental College maintains a hostile
environment for sexual assault victims and their advocates and violated Title IX
laws against sexual discrimination and the Clery Act.?

15. In September 2013, Occidental College settled with at least ten
of the complainants under an agreement negotiated by attorney Gloria Allred. The
ten female complainants received cash payments from Occidental College and
agreed not to participate in the Occidental Sexual Assault Coalition. Asst.
Professor Danielle Dirks criticized attorney Gloria Allred’s negotiated settlement
stating that requiring “the women to remain silent and not to participate in campus

activism could have a chilling effect at Occidental.”®

* U.S. Department of Education Releases List of Higher Education Institutions with Open
Title IX Sexual Violence Investigations, (May 1, 2014) U.S. Dept. Of Education,press@ed.gov.

*In February 2012, Occidental -College Associate Professor of Politics Caroline
Heldman and Assistant Professor of Sociology Danielle Dirks founded the Occidental
Sexual Assault Coalition, a campus advocacy group that has pushed the college to address
what it calls the “rape culture” on campus and with a “mission is to raise awareness of the
sexual assault epidemic.” (http://oxysexualassaultcoalition.wordpress.com/) Asst. Prof.
Danielle Dirks told a female student in another Title IX case that "[the male student] fits
the profile of other rapists on campus in that he had a high GPA in high school, was his
class valedictorian, was on [a sports] team, and was ‘from a good family." See Doe v.
Occidental College, LASC Case No. BS147275, petition pending in Dept 82.

* Tyler Kingkade, Occidental College Sexual Assault Response Subject Of Federal
Complaints (04/19/2013, Updated: 12/03/2013), www.huffingtonpost.com;

¢ Jon Wiener, Rape Settlement at Occidental College: Victims Barred from Campus
Activism (September 19, 2013) The Nation.
6

PETITION FOR WRIT OF ADMINISTRATIVE MANDATE-

Exhibit 61, Page 6




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

16. In January 2014, President Barack Obama, who attended Occidental
College, put further pressure on colleges and universities to prevent and police
sexual assaults on their campuses by creating a task force of senior administration
officials, including the attorney general and the secretaries of the Education, Health
and Human Services and Interior Departments, to coordinate federal enforcement
efforts.”

17.  In February 2014, Catherine E. Lhamon, the Assistant Secretary of
Education who heads the department's Office for Civil Rights, told college officials
attending a conference at the University of Virginia that schools need to make
“radical” change. According to the Chronicle of Higher Education, college
presidents suggested afterward that there were “crisp marching orders from
Washington.”®

18.  The Federal government has created a significant amount of pressure
on colleges and universities to treat all those accused of sexual misconduct with a
presumption of guilt. The Chronicle of Higher Education noted that “Colleges face
increasing pressure from “survivors” and the federal government to improve the
campus climate.” In the same article, the Chronicle noted that different standards
were applied to men and women: “Under current interpretations of colleges’ legal
responsibilities, if a female student alleges sexual assault by a male student after
heavy drinking, he may be suspended or expelled, even if she appeared to be a
willing participant and never said no. That is because in heterosexual cases,

colleges typically see the male student as the one physically able to initiate sex, and

7 Jackie Calmes, Obama Seeks to Raise Awareness of Rape on Campus (January 22,
2014) New York Times; Jason Felch and Larry Gordon, Federal Task Force to Target
Campus Sexual Assaults (January 22, 2014) Los Angeles Times.

8 Colleges Are Reminded of Federal Eye on Handling of Sexual-Assault Cases
(February 11, 2014) Chronicle of Higher Education.

® Presumed Guilty: College men accused of rape say the scales are tipped against
them (September 1, 2014) Chronicle of Higher Education.
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therefore responsible for gaining the woman’s consent.” Title IX sexual

misconduct personnel are under pressure to act more as advocates for women and
focus on validating the initial allegations of sexual misconduct, rather than arriving
at a fair and impartial determination of the facts.

19.  After years of criticism for being too lax, the pendulum has now swung
far in the other direction with Occidental College discriminating against male
students in order avoid federal penalties and settlement pay-outs for Occidental

College’s failure to address the so-called “rape culture” and “sexual assault

_epidemic” on campus. '

20.  This dispute 1s between two private parties, — a private college and one
of its students, — concerning the college's internal disciplinary process that
terminated the student's legal and contractual rights to complete his college
education through a private administrative process controlled entirely by the private
college, with no rules of evidence, no right to the evidence against him, no right to
confront witnesses, no right to counsel, an internal appeal that ignores the hearing
record entirely, and with the accused student labeled as responsible for "sexual
assault" under the college's policy, not under any penal code or civil code, but with
similar adverse life-time consequences.

21. In this case, Petitioner has not been charge with any crime nor any civil
wrong. Occidental College does not serve the public nor the People of the State of
California. Occidental College serves its own private financial and institutional
interests to protect its right to receive federal education money, and for Occidental
College students have access to federally-guaranteed student loans to pay their

tuition to Occidental College, which federal money is at risk due to the pending

' U.S. Dept. of Education data shows that Occidental College’s reported rate of
sexual misconduct is 16 times higher than the next ten California schools combined.
http://ope.ed.gov/security/
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U.S. Department of Education investigation into Occidental College’s conduct.’

22. Petitioner is unable to present any documents from the Occidental
College Title IX process with his Petition because Occidental College does not
allow Petitioner to possess copies of the investigation repofts, witness statements,
nor any of the evidence against him. Sharing of any documents with third parties,
including filing with the California Superior Court, would subject Petitioner to

further discipline by Occidental College.

OCCIDENTAL COLLEGE’S ACTIONS AND DECISION ARE INVALID

23.  On information and belief, Respondent's actions, sanctions, and
decision are invalid under Code Civ. Proc. § 1094.5, and alternatively Code Civ.
Proc. § 1085, for the following reasons:

(1) Respondent failed to grant Petitioner a fair hearing;

(2) Respondent committed a prejudicial abuse of discretion,
in that Respondent failed to proceed in the manner
required by law;

(3) Respondent's findings are not supported by the evidence;
and

(4) Respondent's decision is not supported by the findings.

24. Respondent Occidental College’s actions and decision deprive
Petitioner of fundamental vested rights, therefore, the reviewing court must
exercise 1t’s independent judgment to reweigh the evidence pursuant to Code Civ.

Proc. § 1094.5(c).

No Presumption of Correctness.

"' Occidental College is one of 113 colleges and universities currently under
investigation by the U.S. Dept. Of Education for their handling of sexual violence cases.
As April 1, 2015, 113 sexual violence cases are under investigation at 106 postsecondary
institutions in the United States. Source: U.S. Dept. Education Office of Civil Rights.
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25. Respondent Occidental College is a private corporation and not an

administrative or public agency entitled to the “official duty presumption” of
correctness under Code Civ. Proc. § 1094.5. The notion that an administrative
decision is be presumed correct is based on the “official duty presumption” in
California Evidence Code § 664, which states, “It is presumed that official duty has

been regularly performed.”

"The findings of a board where formal hearings are held should
and do come before the courts with a strong presumption in their favor
based primarily on the [rebuttable] presumption contained in section
1963, sub section 15, of the Code of Civil Procedure [currently
Evidence Code section 664] 'That official duty has been regularly
performed.' Obviously, considerable weight should be given to the
findings of experienced administrative bodies made after a full and
formal hearing, especially in cases involving technical and scientific
evidence." Fukuda v. City of Angels (1999) 20 Cal. 4th 805, 812 citing
Drummey v. State Board of Funeral Directors & Embalmers (1939) 13
Cal. 2d 75, 86.

Although Code Civ. Proc. § 1094.5 has been made applicable to faculty
tenure and student disciplinary matters conducted by private colleges and
universities,'” the “official duty presumption” set forth in Evid. Code § 664 has not
been made applicable to such private entities, or private parties. Respondent
Occidental College serves it’s own financial and institutional interests, not the
interests of the public or People of the State of California and is not entitled to the

“official duty presumption” in California Evid. Code § 664.

Doctrine of Judicial Non-Intervention Does Not Apply.

26. The doctrine of judicial nonintervention into the academic affairs of

schools does not apply in instances of non-academic affairs, such as this Title IX

> Pomona College v. Superior Court (1996) 45 Cal.App.4th 1716, 1722- 1723; Gupta v.
Stanford University (Cal. App. 6th Dist. 2004) 124 Cal. App. 4th 407.
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investigation and hearing process for alleged violation of the Occidental College

sexual misconduct policy. See Banks v. Dominican College (Cal. App. 1st Dist.
1995) 35 Cal. App. 4th 1545; Paulsen v. Golden Gate University (1979) 25 Cal. 3d
803.

27. On information and belief, relevant evidence is available which was
improperly excluded or unavailable at the hearing. Petitioner will seek leave to
offer said evidence before the reviewing court at the hearing on this Petition.

28.  Petitioner has exhausted all administrative remedies.

29.  Petitioner has no plain, speedy and adequate remedy in the ordinary
course of law.

30. Petitioner is obligated to pay an attorney for legal services to prosecute
this action. Petitioner is entitled to recover attorney's fees as provided in Gov. Code
§ 800 if Petitioner prevails in the within action, on the ground that, on information
and belief, Respondent's decision was the result of arbitrary and capricious conduct.

31. Petitioner will suffer irreparable harm if this matter is not stayed
pending judicial review, because even if the Court subsequently rules in his favor,
will have irreparably lost over a year of his education, be unable to continue his
education at another institution, and will have suffered public humiliation and

disgrace from an improper determination of sexual assault and sexual misconduct.

32.  Each of the exhibits identified in the following paragraphs are true and
correct copies of the documents described.

33. A true and correct copy of the Occidental College Sexual Misconduct
Policy is attached as Exhibit 1 and made a part of this petition.

34. A true and correct copy of the April 4, 2011 Dear Colleague Letter
issued by the Office for Civil Rights, U.S. Department of Education is attached as
Exhibit 2 and made a part of this petition.

| 35. A true and correct copy of the April 29, 2014, OCR Questions and
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Answers on Title IX and Sexual Violence, issued by the Office for Civil Rights,

U.S. Department of Education is attached as Exhibit 3 and made a part of this
petition.

36. The administrative record of Respondent’s disciplinary process against
Petitioner will be submitted and made a part of this petition as soon as Respondent

provides the administrative record.

WHEREFORE, Petitioner prays the court for judgment as follows:

1. For an alternative writ of mandate directing respondent to set aside the
findings and sanctions in the Summery Administrative Review, or to show cause
why a peremptory writ of mandate to the same effect should not be issued,;

2. For a peremptory writ of mandate directing respondent to set aside its
findings and sanctions in the Summery Administrative Review;

3. For a stay of Respondent’s administrative finding and sanctions under
Code Civ. Pro. § 1094.5(g);

4, For reasonable attorney's fees and litigation expenses, in addition to

any other relief granted or costs awarded;

5. Forall costs of suit incurred in this proceeding; and
6.  For such other and further relief as the court deems proper.
WERKSMAN JACKSON

HATHAWAY & QUINN LLP

Dated: June 29,2015 By:

MARK M. HATHAWAY
Attorneys for Petitioner
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VERIFICATION

I, John Doe, am the petitioner in this action. I have read the foregoing
petition and know the contents thereof. The same is true of my own knowledge,
except as to those matters which are therein alleged on information and belief, and
as to those matters, I believe it to be true.

I declare under penalty of perjury under the laws of the State of California
and of the United States that the foregoing is true and correct. Signed on the date
below at Los Angeles, California.

Date: June 29, 2015

John Doe
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Policies & Procedures

Members of the college community, guests and
visitors have the right to be free from sexual
violence.

Occidental College Sexual Misconduct Policy

Applies to sexual and gender-based harassment, sexual violence, stalking and intimate partner
violence

1. Introduction: Institutional Values and Community Ex xpectations
Sets forth the College’s values and expectations for community members

2. Scope of Policy
Outlines the College's jurisdiction to take action

3. Notice of Non-Discrimination
Outlines protected classes and protections under Title IX

4. Privacy v. Confidentiality

Delineates the difference between confidential resources and those that will maintain an
individual's privacy

5. Prohibited Conduct and Definitions
Provides specific definitions for sexual harassment and other forms of prohibited conduct,
consent, force and incapacitation; also outlines policy on prohibited relationships by persons
in authority

6. Resources
Outlines on and off campus resources, including confidential resources

7. Reporting
Provides emergency, campus, anonymous and law enforcement reporting options,

timeframes, and provisions for amnesty, retaliation and mandatory reporting of suspected
child abuse

; 8. Interim Measures, Remedies and Accommodations
o Sets forth the range of interim protections available

i 9. Options for Resolution

Exhibit 1, Page 1
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Provides an overview of how the College will investigate and resolve a report under this
policy, including an initial Title 1X assessment, informal resolution, and formal resolution.

10. Appendix A: Resolving Complaints Against a Student
Provides specific procedures for resolution of a complaint against a student

|. Introduction: Institutional Values and Community
Expectations

Occidental College is committed to providing a non-discriminatory and harassment-free educational,
living and working environment for all members of the Occidental community, including students,
faculty, administrators, staff, and visitors. This policy prohibits all forms of sexual or gender-based
harassment, discrimination or misconduct, including sexual violence, sexual assault, stalking and
intimate partner violence. Misconduct of this nature is contrary to Occidental’s institutional values
and prohibited by state and federal law.

Occidental encourages the prompt reporting of any incident of sexual or gender-based misconduct
to the College and to local law enforcement or civil ights enforcement agencies. Upon receipt of a
report, the College will take prompt and effective action by: providing interim remedies and support
for individuals who make a report or seek assistance under this policy (referred to as the
“Complainant”); conducting a review of the conduct under Title IX of the Education Amendments of
1972; addressing the safety of individuals and the campus community; and as warranted, pursuing
resolution through informal measures or formal disciplinary action against the accused individual
(referred to in this policy as the “Respondent”). The policy provides specific procedures for
investigation and resolution based on the role of Respondent (student, staff or faculty).

All Occidental community members are strongly encouraged to report information regarding any
incident of sexual harassment, sexual violence, stalking or intimate partner violence directly to the
Title IX Coordinator or a member of the Title IX team. The College cannot take appropriate action
unless an incident of sexual harassment, sexual violence, stalking or intimate partner violence is
reported to a “responsible employee” of the College.

All members of the Occidental community are expected to conduct themselves in a manner that
does not infringe upon the rights of others. The College will not tolerate sexual harassment, sexual
violence, stalking and intimate partner violence. Any individual who is found to have violated this
policy may face disciplinary sanctions up to and including expulsion or termination of employment.

This policy has been developed to reaffin Occidental’s institutional values, to define community
expectations, to provide recourse for those individuals whose rights have been violated, and to
provide for fair and equitable procedures for determining when this policy has been violated. The
College is committed to fostering a climate free from sexual harassment, sexual violence, and

Exhibit 1, Page 2
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intimate partner violence through clear and effective policies, a coordinated education and
prevention program, and prompt and equitable procedures for resolution of complaints.

Retaliation against any person or group who makes a complaint, cooperates with an investigation, or
participates in a grievance procedure is a violation of College policy. Retaliation should be reported
promptly to the Title IX Coordinator for investigation, which may result in disciplinary action
independent of any sanction or interim measures imposed in response to the underlying allegations
of discrimination and/or harassment.

The College encourages all members of our community to participate in the process of creating a
safe, welcoming and respectful environment on campus. In particular, the College expects that all
Occidental community members will take reasonable and prudent actions to prevent or stop an act
of sexual misconduct. Taking action may include direct intervention when safe to do so, enlisting the
assistance of friends, contacting law enforcement, or seeking assistance from a person in authority.
Community members who chose to exercise this positive moral obligation will be supported by the
College and protected from retaliation.

ll. Scope of Policy

The policy applies to all Occidental community members, including students, faculty, administrators,
staff, volunteers, vendors, independent contractors, visitors and any individuals regularly or
temporarily employed, studying, living, visiting, conducting business or having any official capacity
with the College or on College property.

This policy is intended to protect and guide individuals who have been affected by sexual
harassment, sexual violence, stalking or intimate partner violence, whether as a Complainant, a
Respondent, or a third party, and to provide fair and equitable procedures for investigation and
resolution of reports.

When used in this policy, Complainant refers to the individual who identifies him/herself as being a
victim or survivor of sexual harassment, sexual violence, stalking or intimate partner violence. A
Respondent refers to the individual who has been accused of prohibited conduct under this policy. A
third party refers to any other participant in the process, including a witness to the incident or an
individual who makes a report on behalf of someone else.

All Occidental College community members are required to follow College policies and local, state,
and federal law. This policy applies to conduct occurring on Occidental College property or at
College-sanctioned events or programs that take place off campus, including study abroad and
internship programs. In situations in which both the Complainant and Respondent are members of
the Occidental College community, this policy will apply regardless of the location of the incident. In
particular, off campus conduct that is likely to have a substantial adverse effect on, or poses a threat
of danger to, any member of the Occidental College community or Occidental College is covered

Exhibit 1, Page 3
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under this policy.

A Complainant is encouraged to report misconduct regardless of where the incident occurred, or
who committed it. Even if the College does not have jurisdiction over the Respondent, the College
will still take prompt action to provide for the safety and well-being of the Complainant and the
broader campus community.

[1l. Notice of Non-Discrimination

The College does not permit discrimination or harassment in its programs and activities on the basis
of race, color, national origin, ancestry, sex, gender, gender identification, sexual orientation,
disability, age, religion, physical and/or mental disability, medical condition, veteran status, marital
status or any other characteristic protected by institutional policy or state, local, or federal law.

This policy addresses all forms of sexual discrimination, including sexual harassment, sexual
violence and intimate partner violence. Occidental College does not discriminate on the basis of sex
in its educational, extracurricular, athletic, or other programs or in the context of employment. Sex
discrimination is prohibited by Title IX of the Education Amendments of 1972, a federal law that
provides that:

No person in the United States shall, on the basis of sex, be excluded from participation in, be
denied the benéefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance.

Sexual harassment is also prohibited under Title VII of the Civil Rights Act of 1964, the California
Fair Employment and Housing Act, and other applicable statutes.

This policy prohibits sexual harassment, sexual violence, stalking and intimate partner violence
against Occidental community members of any gender, gender identity, gender expression or sexual
orientation. This policy also prohibits gender-based harassment that does not involve conduct of a
sexual nature.

The College, as an educational community, will respond promptly and equitably to reports of sexual
harassment, sexual violence, stalking and intimate partner violence in order to eliminate the
harassment, prevent its recurrence, and address its effects on any individual or the community.

The College has designated Ruth Jones to serve as the College’s Title IX Coordinator. The Title IX
Coordinator oversees the College’s centralized review, investigation, and resolution of reports of
sexual harassment, sexual violence and intimate partner violence. The Coordinator also oversees
the College's overall compliance with Title IX.

The Title IX Coordinator is:
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+ Responsible for oversight of the investigation and resolution of al! reports of sexual
harassment, sexual violence and intimate partner violence involving students, staff,
administrators, faculty, vendors, and visitors;

e Assisted by Deputy Title IX Coordinators, and by a Title IX team as detaited in this policy.
These Deputy Title IX Coordinators have a shared responsibility for supporting the Title IX
Coordinator and are accessible to any member of the community for consultation and
guidance;

+ Knowledgeable and trained in College policies and procedures and relevant state and
federal laws;

» Available to advise any individual, including a Complainant, a Respondent or a third party,
about the courses of action available at the College, both informally and formally, and in the
‘community;

¢ Available to provide assistance to any College employee regarding how to respond
appropriately to a report of sexual harassment, sexual violence, stalking or intimate partner
violence,

+ Responsible for monitoring full compliance with all procedural requirements and time frames
outlined in this policy; and

» Responsible for training, prevention and education efforts and periodic reviews of climate
and culture.

The Title IX Coordinator is supported by the Title IX team. Members of this interdepartmental team
include the Title IX Coordinator, Title IX Deputy Coordinators, and the Chief of Campus Safety. In
addition, based on the role of the Complainant and the Respondent, the members of the team could
include the Vice President for Academic Affairs and Dean of the College and a representative from
the Dean of Students Office and/or Human Resources. Composition of the team will be limited to a
small circle of individuals who “need to know” in order to implement procedures under this policy.

Inquiries or complaints concerning the application of Title IX may be referred to the College’s Title IX
Coordinator, Deputy Title IX Coordinators and/or to the U.S. Department of Education’s Office for
Civil Rights:

Ruth Jones

Title IX Coordinator Office for Civil Rights

Beale Street, Suite 7200
San Francisco, CA

(323) 259-1338
Trailer D, Office 2 (415) 486-5555

. Email: OCR@ed.gov
ruthjones@oxy.edu =
Web: http://www.oxy.edu/office-title-ix Web: hitp-/fwww.ed.gov/ocr50
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Jacalyn Feigelman Alison Haehnel

Deputy Title IX Coordinator Deputy Title IX Coordinator (Athletics)

(323) 259-2614 (323) 259-2632
jacalynf@oxy.edu haehnel@oxy.edu

Web: http://www.oxy.edu/office-title-ix Web: http://www.oxy.edu/office-title-ix

Inquiries involving employees may also be referred to:

California Department of Fair Employment

and Housing United States Equal Employment
Opportunity Commission

1055 West 7th Street, Ste 1400

Los Angeles, CA 80017 Roybal Federal Building

(213) 439-6799 255 East Temple St., 4th Floor
Los Angeles, CA 90012
1-800-699-4000

IV. Privacy vs. Confidentiality

The College is committed to protecting the privacy of all individuals involved in a report of sexual
harassment, sexual violence, stalking or intimate partner violence. All College employees who are
involved in the College’s Title IX response, including the Title IX Coordinator, investigators, and
hearing panel members, receive specific instruction about respecting and safeguarding private
information. Throughout the process, every effort will be made to protect the privacy interests of all
individuals involved in a manner consistent with the need for a thorough review of the report.

Privacy and confidentiality have distinct meanings under this policy.

Privacy: Privacy generally means that information related to a report of misconduct will only be
shared with a limited circle of individuals. The use of this information is limited to those College
employees who “need to know” in order to assist in the active review, investigation or resolution of
the report. While not bound by confidentiality, these individuals will be discreet and respect the
privacy of all individuals involved in the process.

Confidentiality: Confidentiality means that information shared by an individual with designated
campus or community professionals cannot be revealed to any other individual without the express
permission of the individual. These campus and community professionals include mental health
providers, ordained clergy, rape crisis counselors and attorneys, all of whom have legally protected

. confidentiality. These individuals are prohibited from breaking confidentiality unless there is an

imminent threat of harm to self or others.
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An individual who seeks completely confidential assistance may do so by speaking with
professionals who have a legally protected confidentiality. On campus, Confidential Resources
available to students include psychological counselors in the Emmons Student Wellness Center,
ordained clergy in the Office for Religious & Spiritual Life, and the Survivor Advocate. Employees
may access confidential assistance through the Employee Assistance Program. Information shared
with these resources will remain confidential and will not be shared with the College or anyone else
without express permission of the individual seeking services. When a report involves suspected
abuse of a minor under the age of 18, these confidential resources are required by state law to notify
child protective services and/or local law enforcement.

An individual may also seek assistance from a medica! provider. In general, the disclosure of private
information contained in medical records is protected by the Health Insurance Portability and
Accountability Act (HIPAA). In the context of sexual violence, however, medical providers in
California are required to notify law enforcement if a patient tells personnel s/he has experienced
sexual assault. The patient has the right to request that a survivor advocate be present and to
request that law enforcement not pursue a criminal charge. Neither campus nor community medical
providers will notify the College of the report.

Responsible Employees: In general, most College employees do not have legally protected
confidentiality. Under Title IX, a College is required to take immediate and corrective action if a
“responsible employee” knew or, in the exercise of reasonable care, should have known about
sexual or gender-based harassment that creates a hostile environment. A “responsible employee”
includes any employee who:

+ Has the authority to take action to redress the harassment;

+ Has the duty to report to appropriate school officials sexual harassment or any other
misconduct by students or employees; or

¢ A student could reasonably believe has the authority or responsibility to take action.

Using this lens, employees with supervisory and leadership responsibilities on campus are
considered “responsible employees.” This includes, for example, faculty, coaches, administrators,
Resident Advisors and other student employees with a responsibility for student welfare.

The College requires that all “responsible employees” share a report of misconduct with the Title IX
Coordinator or a member of the Title IX team.

The Title 1X team, under the guidance of the Title IX Coordinator, will conduct an initial assessment
of the conduct, the Complainant’s expressed preferences, if any, as to course of action, and the
necessity for any interim remedies or accommodations to protect the safety of the Complainant or
the community.

Request for Confidentiality: Where a Complainant requests that his/her name or other identifiable
information not be shared with the Respondent or that no formal action be taken, the College will
balance this request with its dual obligation to provide a safe and non-discriminatory environment for
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all College community members and to remain true to principles of fundamental fairness that require
notice and an opportunity to respond before action is taken against a Respondent. In making this
determination, the College may consider the seriousness of the conduct, the respective ages and
roles of the Complainant and Respondent, whether there have been other complaints or reports of
harassment or misconduct against the Respondent, and the rights of the Respondent to receive
notice and relevant information before disciplinary action is sought.

The College will take all reasonable steps to investigate and respond to the complaint consistent
with the request for confidentiality or request not to pursue an investigation, but its ability to do so
may be limited based on the nature of the request by the Complainant. Where the College is unable
to take action consistent with the request of the Complainant, the Title IX Coordinator or a member
of the Title IX team will inform the Complainant about the chosen course of action, which may
include the College seeking disciplinary action against a Respondent. Alternatively, the course of
action may also include steps to limit the effects of the alleged harassment and prevent its
recurrence that do not involve formal disciplinary action against a Respondent or revealing the
identity of the Complainant.

Timely Warning: If a report of misconduct discloses a serious or continuing threat to the Occidental
community, the College may issue a campus wide timely warning (which can take the form of an
email to campus) to protect the health or safety of the community. The timely warning will not include
any identifying information about the Complainant. Even where there is no imminent threat, the
College may send campus-wide e-mail notifications on all reported sexual misconduct.

At no time will the College release the name of the Complainant to the general public without the
express consent of the Complainant. The release of the Respondent’'s name to the general public is
guided by Family Educational Rights and Privacy Act (FERPA) and the Clery Act.

All College proceedings are conducted in compliance with the requirements of FERPA, the Clery
Act, Title IX, and state and federal law. No information shall be released from such proceedings
except as required or permitted by law and College policy.

V. Prohibited Conduct and Definitions

The College prohibits all forms of sexual and gender-based harassment, including sexual violence
and intimate partner violence. Each of these terms encompasses a broad range of behavior. in
general, sexual violence refers to physical sexual acts perpetrated against a person’s will or where a
person is incapable of giving consent due to incapacitation. Intimate partner violence refers to any
act of violence or threatened act of violence, sexual or otherwise, against a person who is or has
been involved in a sexual, dating, domestic or other intimate relationship with that person.

Within these broad categories, the College prohibits the following specific conduct:
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A. Sexual Harassment

Sexual Harassment: Any unwelcome sexual advance, request for sexual favors, or other
unwelcome verbal or physical conduct of a sexual nature when:

(1) Submission to or rejection of such conduct is made, either explicitly or implicitly, a term or
condition of an individual's employment, evaluation of academic work, or participation in any
aspect of a College program or activity;

or

(2) Submission to or rejection of such conduct by an individual is used as the basis for
decisions affecting the individual; or

(3) Such conduct has the purpose or effect of unreasonably interfering with an individual's
work or academic performance, i.e. it is sufficiently serious, pervasive or persistent as to
create an intimidating, hostile, humiliating, demeaning, or sexually offensive working,
academic, residential, or social environment under both a subjective and objective standard.

A single isolated incident of sexual harassment may create a hostile environment if the
incident is sufficiently severe. The more severe the conduct, the less need there is to show a
repetitive series of incidents to create a hostile environment, particularly if the harassment is
physical.

Sexual harassment also includes gender-based harassment, which may include acts of ‘
verbal, nonverbal, or physical aggression, intimidation, or hostility based on sex or sex |
stereotyping, even if those acts do not involve conduct of a sexual nature.

Sexual harassment:

» May be blatant and intentional and involve an overt action, a threat or reprisal, or may
be subtle and indirect, with a coercive aspect that is unstated.
¢ Does NOT have to include intent to harm, be directed at a specific target, or involve
repeated incidents.
« May be committed by anyone, regardiess of gender, age, position or authority. While
there is often a power differential between two persons, perhaps due to differences in
age, social, educational or employment relationships, harassment can occur in any
context. |
+ May be committed by a stranger, an acquaintance, or someone with whom the ‘
complainant has an intimate or sexual relationship. |
« May be committed by or against an individual or may be a result of the actions of an
organization or group.
» May occur by or against an individual of any sex, gender identity, gender expression
or sexual orientation.
* May occur in the classroom, in the workplace, in residential settings, or in any other
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setting.

May be a one-time event or can be part of a pattern of behavior.

May be committed in the presence of others or when the parties are alone.

May affect the Complainant and/or third parties who witness or observe harassment
and are affected by it.

Examples of conduct that may constitute sexual harassment as defined above may include a
severe, persistent or pervasive pattern of unwelcome conduct that includes one or more of the
following:

Physical conduct:
o Unwelcome touching, sexual/physical assault, impeding, restraining, or
blocking movements
o Unwanted sexual advances within the employment context
Verbal conduct:
o Making or using derogatoi'y comments, epithets, slurs or humor
o Verbal abuse of a sexual nature, graphic verbal commentaries about an
individual's body, sexually degrading words used to describe an
individual, suggestive or obscene letters, notes or invitations
o Objectively offensive comments of a sexual nature, including persistent
or pervasive sexually explicit statements, questions, jokes, or anecdotes
Visual conduct:
o Leering, making sexual gestures, displaying of suggestive objects or
pictures, cartoon or posters in a public space or forum
o Severe, persistent, or pervasive visual displays of suggestive, erotic, or
degrading sexually oriented images that are not pedagogically
appropriate
Wirritten conduct: letters, notes or electronic communications containing comments,
words, ar images described above
Quid pro quo conduct:
o Direct propositions of a sexual nature between those for whom a power
imbalance or supervisory or other authority relationship exists
Offering employment benefits in exchange for sexual favors
Making submission to sexual advances an actual or implied condition of
employment, work status, promotion, grades, or letters of
recommendation, including subtle pressure for sexual activity, an
element of which may be repeated requests for private meetings with no
academic or work purpose
o Making or threatening reprisals after a negative response to sexual
advances
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B. Other Forms of Prohibited Conduct

The following forms of conduct fall under the broad definition of sexual harassment, and are
specifically prohibited under this policy. The College will treat attempts to commit any
prohibited conduct as if those attempts had been completed.

Sexual Assault: Having or attempting to have sexual intercourse with another individual:

» By force or threat of force;
o Without effective consent; or
o Where that individual is incapacitated.

Sexual intercourse includes vaginal or anal penetration, however slight, with a body part (e.g.,
penis, tongue, finger, hand) or object, or oral penetration involving mouth to genital contact.

This definition tracks the FBI's Uniform Crime Report definition of rape: “the penetration, no
matter how slight, of the vagina or anus with any body part or object, or oral penetration by a
sex organ of another person, without the consent of the victim.” Under many state laws,
including California, however, rape definitions differ in that they require proof of an element of
force or threat of force. Our definition incorporates both.

Non-Consensual Sexual Contact: Having sexual contact with another individual:

+ By force or threat of force;
» Without effective consent; or
» Where that individual is incapacitated.

Sexual contact includes intentional contact with the intimate parts of another, causing another
to touch one's intimate parts, or disrobing or exposure of another without permission. Intimate
parts may include the breasts, genitals, buttocks, groin, mouth or any other part of the body
that is touched in a sexual manner.

Sexual Exploitation: Occurs when an individual takes non-consensual or abusive sexual
advantage of another for one’s own advantage or benefit, or to benefit or advantage anyone
other than the one being exploited. Examples of sexual exploitation include, but are not limited
to:

o surreptitiously observing another individual's nudity or sexual activity or allowing
another to observe consensual sexual activity without the knowledge and consent of
all parties involved;

» non-consensual sharing or streaming of images, photography, video, or audio
recording of sexual activity or nudity, or distribution of such without the knowledge and
consent of all parties involved;

e exposing one's genitals or inducing another to expose their own genitals in non-
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consensual circumstances;

» knowingly exposing another individual to a sexually transmitted disease or virus
without his or her knowledge;

o sexually-based stalking and/or bullying; and

s inducing incapacitation for the purpose of making another person vulnerable to non-
consensual sexual activity.

Harm to Others: Words or types of conduct that threaten or endanger the health or safety of
any person including physical abuse, verbal abuse, threats, intimidation and/or harassment.
This behavior is typically treated as a violation of Occidental's Code of Student Conduct. Acts
which constitute harm to others that are a form of intimate partner violence, or are based on
sex or gender, will be resolved under the Sexual Harassment and Assault Policy.

Stalking: A course of physical or verbal conduct directed at another individual that could be
reasonably regarded as likely to alarm, harass, or cause fear of harm or injury to that person
or to a third party. A course of conduct consists of at least two acts. The feared harm or injury
may be physical, emotional, or psychological, or related to the personal safety, property,
education, or employment of that individual. Stalking includes cyber-stalking, a particular form
of stalking in which electronic media such as the Internet, social networks, blogs, cell phones,
texts, or other similar devices or forms of contact are used to pursue, harass, or to make
unwelcome contact with another person in an unsolicited fashion.

Retaliation: Acts or attempts to retaliate or seek retribution against the Complainant,
Respondent, or any individual or group of individuals involved in the complaint, investigation
and/or resolution of an allegation of sexual misconduct. Retaliation can be committed by any
individual or group of individuals, not just a Respondent or Complainant. Retaliation can take
many forms, including threats, intimidation, pressuring, continued abuse, vioclence or other
forms of harm to others.

C. Consent: Force, Coercion, Incapacitation, Drugs and
Alcohol

Consent: Under California law, consent means positive cooperation in act or attitude
pursuant to an exercise of free will. The person must act freely and voluntarily and have
knowledge of the nature of the act or transaction involved.

Consent consists of an affirmative, conscious decision by each participant to engage in
mutually agreed-upon sexual activity. The following are essential elements of effective
consent:

Informed and reciprocal: All parties must demonstrate a clear and mutual understanding
of the nature and scope of the act to which they are consenting and a willingness to do
the same thing, at the same time, in the same way.
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Freely and actively given: Consent cannot be obtained through the use of force,
coercion, threats, intimidation or pressuring, or by taking advantage of the
incapacitation of another individual.

Mutually understandable: Communication regarding consent consists of mutually
understandable words and/or actions that indicate an unambiguous willingness to
engage in sexual activity. In the absence of clear communication or outward
demonstration, there is no consent. Consent may not be inferred from silence,
passivity, lack of resistance or lack of active response. An individual who does not
physically resist or verbally refuse sexual activity is not necessarily giving consent.
Relying solely upon non-verbal communication can lead to a false conclusion as to
whether consent was sought or given.

Not indefinite: Consent may be withdrawn by any party at any time. Recognizing the
dynamic nature of sexual activity, individuals choosing to engage in sexual activity must
evaluate consent in an ongoing manner and communicate clearly throughout all stages
of sexual activity. Withdrawal of consent can be an expressed “no” or can be based on
an outward demonstration that conveys that an individual is hesitant, confused,
uncertain or is no longer a mutual participant. Once consent is withdrawn, the sexual
activity must cease immediately and all parties must obtain mutually expressed or
clearly stated consent before continuing further sexual activity.

Not unlimited: Consent to one form of sexual contact does not constitute consent to all
forms of sexual contact, nor does consent to sexual activity with one person constitute
consent to activity with any other person. Each participant in a sexual encounter must
consent to each form of sexual contact with each participant.

Even in the context of a current or previous intimate relationship, each party must
consent to each instance of sexual contact each time. The consent must be based on
mutually understandable communication that clearly indicates a willingness to engage
in sexual activity. The mere fact that there has been prior intimacy or sexual activity
does not, by itself, imply consent to future acts.

In the state of California, consent cannot be given by minors under the age of 18,
except where the parties are within three years of age of one another. Under no
circumstances may an adult over the age of 21 engage in sexual activity with a minor
under the age of 16.

Force: Force is the use or threat of physical violence or intimidation to overcome an
individual's freedom of will to choose whether or not to participate in sexual activity. For the
use of force to be demonstrated, there is no requirement that a Complainant resists the sexual
advance or request. However, resistance by the Complainant will be viewed as a clear
demonstration of non-consent.
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Coercion: Coercion is the improper use of pressure to compel another individual to initiate or
continue sexual activity against his/her will. Coercion can include a wide range of behaviors,
including intimidation, manipulation, threats and blackmail. A person’s words or conduct are
sufficient to constitute coercion if they wrongfully impair another individual’s freedom of will
and ability to choose whether or not to engage in sexual activity. Examples of coercion include
threatening to “out” someone based on sexual orientation, gender identity or gender

expression and threatening to harm oneself if the other party does not engage in the sexual
activity.

Incapacitation: Incapacitation is a state where an individual cannot make an informed and
rational decision to engage in sexual activity because s/he lacks conscious knowledge of the
nature of the act (e.g., to understand the who, what, when, where, why or how of the sexual
interaction) and/or is physically helpless. An individua! is incapacitated, and therefore unable
to give consent, if s/he is asleep, unconscious, or otherwise unaware that sexual activity is
occurring.

Incapacitation may result from the use of alcohol and/or drugs. Consumption of alcohol or
other drugs alone is insufficient to establish incapacitation. The impact of alcohol and drugs
varies from person to person, and evaluating incapacitation requires an assessment of how
the consumption of alcohol and/or drugs impact an individual's:

e decision-making ability;

» awareness of consequences;

« ability to make informed judgments; or

e capacity to appreciate the nature and the quality of the act.

Evaiuating incapacitation also requires an assessment of whether a Respondent knew or
should have known, that the Complainant was incapacitated.

Alcohol and Other Drugs: In general, sexual contact while under the influence of alcohol or
other drugs poses a risk to all parties. Alcohol and drdgs impair a person’s decision-making
capacity, awareness of the consequences, and ability to make informed judgments. 1t is
especially important, therefore, that anyone engaging in sexual activity be aware of the other
person’s level of intoxication. If there is any doubt as to the level or extent of the other
individual's intoxication or impairment, the prudent course of action is to forgo or cease any
sexual contact or activity. '

Being intoxicated or impaired by drugs or alcohol is never an excuse for sexual harassment,
sexual violence, stalking or intimate partner violence and does not diminish one’s
responsibility to obtain consent.

D. Intimate Partner Violence

Intimate partner violence is often referred to as dating violence, domestic violence or
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relationship violence. Intimate partner violence includes any act of violence or threatened act
of violence against a person who is, or has been involved in, a sexual, dating, domestic or
other intimate relationship with the Respondent. Intimate partner violence can encompass a
broad range of behavior including, but not limited to, physical violence, sexual violence,
emotional violence, and economic abuse. It may involve one act or an ongoing pattern of
behavior. Intimate partner violence may take the form of threats, assault, property damage,
violence or threat of violence to one’s self, one’s sexual or romantic partner or to the family
members or friends of the sexual or romantic partner. Intimate partner violence affects
individuals of all genders, gender identities, gender expressions, and sexual orientation and
does not discriminate by racial, social, or economic background.

The College will not tolerate intimate partner violence of any form. For the purposes of this
policy, the College does not define intimate partner violence as a distinct form of misconduct.
Rather, the College recognizes that sexual harassment, sexual assault, sexual exploitation,
harm to others, stalking, and retaliation all may be forms of intimate partner violence when
committed by a person who is or has been involved in a sexual, dating or other social
relationship of a romantic or intimate nature with the Complainant.

Under Clery and the Campus SaVE Act, the College will record and report all relevant
incidents of intimate partner violence.

E. Prohibited Relationships by Persons in Authority

Sexual or other intimate relationships in which one party maintains a direct supervisory or
evaluative role over the other party are prohibited. In general, this includes all sexual or other
intimate relationships between students and their employers, supervisors, professors,
coaches, advisors or other College employees. Similarly, College employees (facuity and
staff) who supervise or otherwise hold positions of authority over others are prohibited from
having a sexual or other intimate relationship with an individual under his/her direct
supervision.

The College does not wish to interfere with private choices regarding personal relationships
when these relationships do not interfere with the goals and policies of the College. However,
faculty, administrators, and others who educate, supervise, evaluate, employ, counsel, coach
or otherwise guide students should understand the fundamentally asymmetrical nature of the
relationship they have with students or subordinates. Intimate or sexual relationships where
there is differential in power or authority produce risks for every member of our community
and undermine the professionalism of faculty and supervisors. In either context, the unequal
position of the parties presents an inherent element of risk and may raise sexual harassment
concerns if one person in the relationship has the actual or apparent authority to supervise,
evaluate, counsel, coach or otherwise make decisions or recommendations as to the other |
person in connection with his/her employment or education at the college.

Sexual relations between persons occupying asymmetrical positions of power, even when i
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both consent, raise suspicions that the person in authority has violated standards of
professional conduct and potentially subject the person in authority to charges of sexual
harassment based on changes in the perspective of the individuals as to the consensual
nature of the relationship. Similarly, these relationships may impact third parties based on
perceived or actual favoritism or special treatment based on the relationship.

Therefore, persons with direct supervisory or evaluative responsibilities who contemplate
beginning or are involved in such relationships are required to promptly: 1) discontinue any
supervising role or relationship over the other person; and 2) report the circumstances to
his/her own supervisor. Failure to fully or timely comply with these requirements is a violation
of this policy, and the person in authority could be subject to disciplinary action, up to and
including dismissal from employment by the College.

Any individual may file a complaint alleging harassment or discrimination, including an
aggrieved party outside the relationship affected by the perceived harassment or
discrimination. Retaliation against persons who report concerns about consensual
relationships is prohibited and constitutes a violation of this policy.

V1. Resources

The College is committed to treating all members of the community with dignity, care and respect.
Any individual who experiences or is affected by sexual harassment, sexual violence, stalking or
intimate partner violence, whether as a Complainant, a Respondent, or a third party, will have equal
access to support and counseling services through the College. Interim remedies are also available
to all parties {see Section IX).

The College recognizes that deciding whether or not to make a report, either to the College or law
enforcement, and choosing how to proceed can be difficult decisions. Making a report means telling
someone in authority what happened, in person, by telephone, in writing or by email. All individuals
are encouraged to seek the support of campus and community resources. These trained
professionals can provide guidance in making decisions, information about available resources and
procedural options, and assistance to either party in the event that a report and/or resolution under
this policy is pursued. Individuals are encouraged to use all available resources on and off campus,
regardless of when or where the incident occurred.

There are many resources available on campus and in the surrounding community. As detailed
below, there are Confidential Resources which by law cannot share information without the consent
of the individual seeking assistance. There are also a variety of College resources that will be
discreet and private, but are not considered confidential. These resources will maintain the privacy of
an individual's information within the limited circle of those involved in the resolution of a complaint
under this policy. For more information about the difference between privacy and confidentiality, see
Section IV.

Exhibit 1, Page 16

Exhibit 61, Page 29




.. ‘.

A. Confidential Resources

harassment, sexual violence, stalking or intimate partner violence to local law enforcement and the
College. For individuals who are not prepared to make a report, or who may be unsure what
happened, but are still seeking information and support, there are several legally-protected
confidential resources available as designated below. These confidential resources will not share
information with the College or anyone else without the individual's permission.

i The College encourages all community members to make a prompt report of any incident of sexual

On Campus Confidential Resources:

o Sexual Assault Survivor Advocate and Project SAFE Coordinator
Naddia Palacios
Accessible 24 hours a day to provide highly confidential crisis support and resource
options to students who experience sexual assault of any kind. Support includes, but
is not limited to advising, case management and accompanying survivors to rape
treatment centers or medical services. As the Project SAFE Coordinator, conducts
comprehensive outreach and educational programming.
(323) 259-1359
npalacios@oxy.edu

» Oxy Assault, Advocacy & Case Management Team (ODAACM)
Provides a comprehensive support system to sexual assault survivors that includes
advocacy, counseling, and medical services, as well as information about and linkage
to forensic exams, legal support, and housing and academic accommodations. Team
- members include Naddia Palacios (Survivor Advocate), Jenny Heetderks (Emmons
’ psychologist) and Ann Martella (physician assistant).*
*Medical providers who treat a physical injury sustained from an assault, physical or
sexual, are required by state law to report the assault to law enforcement.

« Emmons Student Wellness Center
Provides confidential psychological counseling services. As detailed below, Emmons
also provides medical treatment, but under California law medical providers are
required to notify law enforcement when they receive a report of sexual assault.
(323) 259-2657

» Office for Religious & Spiritual Life

Provides spiritual guidance and in the context of ordained clergy, confidential support.
(323) 259-2621

+ Employee Assistance Program

8% Provides confidential telephone consultation or face-to-face meeting with a master’s
_ level consultant; also provides educational materials through an online library of

pte downloadable materials and interactive tools.
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(800) 854-1446, English
(877) 858-2147, Spanish
www . lifebalance.net (User ID and password: lifebalance)

Off Campus Confidential Resources:

¢ LA Rape and Battering Hotline
Peace Over Violence
A confidential 24-hour crisis line.
(213) 626-3393

» Peace Over Violence
Provides comprehensive, free treatment for sexual assault survivors, including 24-
hour emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3

» Rape, Abuse and Incest National Network (RAINN)
A confidential, anonymous national sexual assault hotline.
1-(800) 656-4673

+ Santa Monica Rape Treatment Center
24-hour emergency medical care and forensic services
(310) 319-4000

e San Gabriel Valley Medical Center
438 West Las Tunas Dr.

San Gabriel, CA 91776
(626) 289-5454

B. Confidential* Medical Resources

*In California, medical providers (but not psychological counselors) are mandated by state law to
notify law enforcement if a patient tells personnel s/he has experienced sexual assault. However, the
patient has the right to request that a survivor advocate be present when s/he speaks with law
enforcement and to request that law enforcement not pursue a criminal charge at that time. Beyond
this notification, however, the disclosure of private information contained in medical records is
protected by HIPAA. Further, community medical providers will not notify the College.
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A medical provider can provide emergency and/or follow-up medical services. The medical exam
has two goals: first, to diagnose and treat the full extent of any injury or physical effect (including
prevention of sexually transmitted illnesses and pregnancy) and second, to properly collect and
preserve evidence. There is a limited window of time (within 96 hours) following an incident of sexual
assault to preserve physical and other forms of evidence. Taking the step to gather evidence
immediately does not commit an individual to any particular course of action. The decision to seek
timely medical attention and gather any evidence, however, will preserve the full range of options to
seek resolution under this policy or through the pursuit of criminal prosecution.

On campus, Emmons Student Wellness Center can provide medical care; however, Emmons is not
equipped for forensic examinations. As with off-campus medical providers, Emmons medical
providers who treat a physical injury sustained from an assault, physical or sexual, are required by
state law to report the assault to law enforcement.

« Emmons Student Wellness Center
Provides medical treatment.
(323) 259-2657

Taxi vouchers are available at Campus Safety, Emmons Student Wellness Center and Residential
Education and Housing Services to provide free transportation to local medical centers. The Survivor
Advocate is also available to accompany survivors to access off-campus resources.

+ San Gabriel Valley Medical Center*
438 W. Las Tunas Dr., San Gabriel 91776
Provides medical treatment and forensic exams; closest facility to campus.
(877) 209-3049

e LA County/USC Medical Center*
1200 N. State St., Los Angeles 90033

Provides medical treatment and forensic exams.
(323) 226-3961

¢ Rape Treatment Center at Santa Monica-UCLA Medical Center*
Provides comprehensive, free treatment for sexual assault victims, including 24-hour
emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3

*L.A. County designéted Sexual Assault Response Team (SART) Center

C. Campus Resources
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In addition to the confidential resources listed above, Occidental community members have access
to a variety of resources provided by the College. The staff members listed below are trained to
support individuals affected by sexual harassment or misconduct and to coordinate with the Title IX
Coordinator consistent with the College’s commitment to a safe and healthy educational
environment. While not bound by confidentiality, these resources will maintain the privacy of an
individual's information within the limited circle of those involved in the Title IX resolution process.

o Title IX Coordinator Ruth Jones
Available on weekdays during regular office hours to coordinate a fair and equitable
response to reports of sexual misconduct.
ruthjones@oxy.edu; (323) 259-1338

¢ Deputy Title IX Coordinator Jacalyn Feigelman
Available on weekdays during regular office hours. |
jacalynf@oxy.edu; (323) 259-2614 ‘

o Deputy Title IX Coordinator (Athletics) Alison Haehnel |
Available on weekdays during regular office hours.
haehnel@oxy.edu; (323) 259-2632

¢ Campus Safety

Available as a first option to report an incident of sexual violence or intimate partner
violence. Also provides an escort service on campus to any student and can reach the
Dean on Duty at any time. Available 24 hours a day, 7 days a week.

(323) 259-2511 (emergency line), or dial 5 from any campus phone.

o Dean of Students Office/Dean on Duty
Can provide reasonable accommodations for housing, academic flexibility and stay-

away letters. Available on weekdays during regular office hours. Access to Dean on
Duty 24 hours a day by calling Campus Safety at (323) 259-2599. |
Dean of Students Office (323) 259-2661 |

» Emmons Student Wellness Center
Provides medical treatment and confidential psychological counseling services.
(323) 259-2657

+ Office for Religious & Spiritual Life
Provides spiritual guidance and in the context of ordained clergy, confidential support.
(323) 259-2621
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Project SAFE (Sexual Assault Free Environment)

A prevention and education support program dedicated to ending sexual violence on
campus through resources, advocacy, and educational programming related to issues
of sexual violence and intimate partner violence.

(323) 3414750

D. Community Resources

Students, faculty and staff may also access resources located in the local community. These
organizations can provide crisis intervention services, counseling, medical attention and assistance
in dealing with the criminal justice system. All individuals are encouraged to use the resources that
are best suited to their needs, whether on or off campus.

It may be helpful for survivors to have someone who can help them explore their off-campus options
and guide them through legal processes; an advocate can provide assistance in this area. Two local
resources, Peace Over Violence and the Rape Treatment Center at Santa Monica-UCLA Medical

Center offer advocacy support.

LAPD
911 (24 hours)
For dispatch, (877) ASK-LAPD (877-275-5273)

LAPD Northeast Division

3353 North San Fernando Road

Los Angeles, CA 90065

(323) 344-5701

Occidental is located in Northeast Division.

Rape Treatment Center at Santa Monica-UCLA Medical Center

Provides comprehensive, free treatment for sexual assault victims, including 24-hour
emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.

(310) 319-4000

Peace Over Violence (‘POV")

POV case managers can provide assistance and support with the medical and
criminal legal process as well as accompaniment to hospitals, law enforcement
agencies, and court appointments.

1015 Wilshire Blvd.

Los Angeles, CA 90017

(213) 626-3393 or (626) 793-3385
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e LA Gay and Lesbian Center

Provides support and advocacy services for LGBT community members.
1625 Schrader Blvd., Los Angeles 90028
(323) 993-7400

o California Women'’s Law Center (CWLC)
The CWLC has attorneys available to serve as a resource/advisor to Occidental College
complainants, men and women, who are filing Title IX sexual assault/harassment/gender
discrimination complaints and going through the Occidental College resolution process. To
request assistance contact both Laura Riley (laura.riley@cwlc.org) and Kylie Reynolds
(kylie.reynolds@cwilc.org) by e-mail.
Please note, however, that the College does not endorse or recommend this organization (or
their attorneys), and that each organization makes an independent decision about the cases
that it will accept and the terms of the representation.
360 North Sepulveda Blvd., Suite 2070
El Segundo, CA 90245

VIl. Reporting

The College encourages all individuals to seek assistance from a medical provider and/or law
enforcement immediately after an incident of sexual violence. This is the best option to
ensure preservation of evidence and to begin a timely investigative and remedial response.

The College encourages all individuals to make a report to the College and to local law enforcement.
Reporting options are not mutually exclusive. Both internal and criminal reports may be pursued
simultaneously.

The College has a strong interest in supporting victims and survivors of sexual harassment, sexual
violence, stalking and intimate partner violence and encourages all individuals or third party
witnesses to report any incident to the College.

Making a report means telling someone in authority what happened -- in person, by telephone, in
writing or by email. At the time a report is made, a Complainant does not have to decide whether or
not to request any particular course of action, nor does a Compiainant need to know how to label
what happened. Choosing to make a report, and deciding how to proceed after making the report,
can be a process that unfolds over time. The College provides support that can assist each
individual in making these important decisions, and to the extent legally possible will respect an
individual's autonomy in deciding how to proceed. In this process, the College will balance the
individual's interest with its obligation to provide a safe and non-discriminatory environment for all
members of the College community.

Any individual who reports sexual harassment, sexual violence, stalking or intimate partner violence
can be assured that all reports will be investigated and resolved in a fair and impartial manner. A
Complainant, a Respondent and all individuals involved can expect to be treated with dignity and
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respect. In every report under this policy, the College will make an immediate assessment of any risk
of harm to the Complainant or to the broader campus community and will take steps necessary to
address those risks. These steps will include interim measures to provide for the safety of the
individual and the campus community.

A. Emergency and External Reporting Options

The College encourages all individuals to seek assistance from a medical provider and/or law
enforcement immediately after an incident of sexual misconduct. This is the best option to ensure
preservation of evidence and to begin a timely investigative and remedial response. The College will
help any Occidental community member to get to a safe place and will provide transportation to the
hospital, coordination with law enforcement, and information about on- and off-campus resources
and options for resolution.

s LAPD
For Emergencies: 911
For concerning situations
Call dispatch at (877) ASK-LAPD (877-275-5273)

¢ LAPD Northeast Division
3353 North San Fernando Road
Los Angeles, CA 90065
Front desk phone number: (323) 344-5701
Occidental is located in Northeast Division.

o San Gabriel Valley Medical Center*
438 W. Las Tunas Dr., San Gabriel 91776
Provides medical treatment and forensic exams; closest facility to campus.
(877) 209-3049

o LA County/USC Medical Center*
1200 N. State St., Los Angeles 90033

Provides medical treatment and forensic exams.
(323) 226-3961

+ Rape Treatment Center at Santa Monica-UCLA Medical Center*
Provides comprehensive, free treatment for sexual assault victims, including 24-hour
emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3
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*These three medical centers are Los Angeles County designated Sexual Assault Response
Team (SART) Centers.

B. Campus Reporting Options

The College encourages all individuals to report misconduct to any College employee the
Complainant trusts and feels comfortable with. In general, most College employees do not have
legally protected confidentiality. Under Title X, a College is required to take immediate and
corrective action if a “responsible employee” knew or, in the exercise of reasonable care, should
have known about sexual or gender-based harassment that creates a hostile environment. A
“responsible employee” includes any employee who:

+ Has the authority to take action to redress the harassment;

+ Has the duty to report to appropriate school officials sexual harassment or any other
misconduct by students or employees; or

+ A student could reasonably believe has the authority or responsibility to take action.

Using this lens, employees with supervisory and leadership responsibilities on campus are
considered “responsible employees.” This includes, for example, faculty, coaches, administrators,
and Resident Advisors.

The College requires that all “responsible employees” share a report of misconduct with the Title 1X
Coordinator or a member of the Title IX team. The Title IX team, under the guidance of the Title 1X
Coordinator, will conduct an initial assessment of the conduct, the Complainant’s expressed
preferences, if any, as to course of action, and the necessity for any interim remedies or
accommodations to protect the safety of the Complainant or the community.

All Occidental community members, even those who are not obligated to do so by this policy, are
strongly encouraged to report information regarding any incident of sexual harassment, sexual
violence, stalking or intimate partner violence directly to the Title IX Coordinator or a member of the
Title IX team. The College cannot take appropriate action unless an incident is reported to the
College.

Members of the interdepartmental Title IX team include the Title IX Coordinator, Title IX Deputy
Coordinators, and the Chief of Campus Safety. In addition, based on the role of the Complainant and
the Respondent, the members of the team could include the Vice President for Academic Affairs and
Dean of the College and a representative from the Dean of Students Office and/or Human
Resources.

Campus Reporting Options:

« Title IX Coordinator Ruth Jones ‘
Available on weekdays during regular office hours to coordinate a fair and equitable
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response to reports of sexual misconduct.
ruthjones@oxy.edu; (323) 259-1338

Deputy Title IX Coordinator Jacalyn Feigelman
Available on weekdays during regular office hours.
jacalynf@oxy.edu; (323) 259-2614

Deputy Title [X Coordinator (Athletics) Alison Haehnel
Available on weekdays during regular office hours.
haehnel@oxy.edu; (323) 259-2632

Campus Safety

Available as a first option to report an incident of sexual violence or intimate partner
violence. Also provides an escort service on campus to any student and can reach the
Dean on Duty at any time. Available 24 hours a day, 7 days a week.

(323) 259-2511 (emergency line), or dial 5 from any campus phone.

Dean of Students Office/Dean on Duty

Can provide reasonable accommodations for housing, academic flexibility and no
contact letters. Available on weekdays during regular office hours. Access to Dean on
Duty 24 hours a day by calling Campus Safety at (323) 259-2599.

Office: AGC #111 and #112 (Ground floor, north side)

deanofstudents@oxy.edu

(323) 259-2661

C. Anonymous Reporting

Any individual may make an anonymous report concerning an act of sexual harassment, sexual
violence, stalking or intimate partner violence. An individual may report the incident without
disclosing his/her name, identifying the Respondent or requesting any action. Depending on the
extent of information available about the incident or the individuals involved, however, the College’s
ability to respond to an anonymous report may be limited. The Anonymous Reporting Form can be
found here.

The Title IX Coordinator will receive the anonymous report and will determine any appropriate steps,
including individual or community remedies as appropriate, and in consultation with the Clery Team,
compliance with all Clery Act obligations.

D. Reporting Considerations: Timeliness and Location of
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Incident

Complainants and third-party witnesses are encouraged to report sexual harassment, sexual
violence and intimate partner violence as soon as possible in order to maximize the College’s ability
to respond promptly and effectively. The College does not, however, limit the time frame for
reporting. If the Respondent is not a member of the Occidental community, the College will still seek
to meet its Title IX obligation by taking steps to end the harassment, prevent its recurrence, and
address its effects, but its ability to take disciplinary action against the Respondent may be limited.

An incident does not have to occur on campus to be reported to the College. Off-campus conduct
that is likely to have a substantial effect on the Complainant's on-campus life and activities or poses
a threat or danger to members of the Occidental community may also be addressed under this

policy.

E. Amnesty for Alcohol or Other Drug Use

The college community encourages the reporting of prohibited conduct under this policy. It is in the
best interest of this community that as many Complainants as possible choose to report to college
officials, and that witnesses come forward to share what they know. To encourage reporting, an
individual who reports sexual harassment or misconduct, either as a Complainant or a third- party
witness, will not be subject to disciplinary action by the College for his/her own personal
consumption of alcohol or drugs at or near the time of the incident, provided that any such violations
did not and do not place the health or safety of any other person at risk. The College may, however,
initiate an educational discussion or pursue other educational remedies regarding alcohol or other
drugs.

F. Coordinatioh with Law Enforcement

The College encourages Complainants to pursue criminal action for incidents of sexual harassment,
sexual violence and intimate partner violence that may also be crimes under California law. The
College will assist a Complainant in making a criminal report and cooperate with law enforcement

-agencies if a Complainant decides to pursue the criminal process to the extent permitted by law.

The College’s policy, definitions and burden of proof may differ from California criminal law. A

Complainant may seek recourse under this policy and/or pursue criminal action. Neither law

enforcement’s determination whether or not to prosecute a Respondent, nor the outcome of any

criminal prosecution, are determinative of whether a violation of this policy has occurred.

Proceedings under this policy may be carried out prior to, simultaneously with, or following civil or

criminal proceedings off campus. : |
\

At the request of law enforcement, the College may agree to defer its Title IX fact gathering until |
after the initial stages of a criminal investigation. The College will nevertheless communicate with the |
Complainant regarding Title X rights, procedural options and the implementation of interim

measures to assure safety and well-being. The College will promptly resume its Title IX fact

gathering as soon as it is informed that law enforcement has completed its initial investigation.
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G. Statement against Retaliation

It is a violation of College policy to retaliate in any way against an individual because s/he raised
allegations of sexual harassment, sexual violence, stalking or intimate partner violence. The College
recognizes that retaliation can take many forms, may be committed by or against an individual or a
group, and that a Complainant, Respondent or third party may commit or be the subject of
retaliation.

The College will take immediate and responsive action to any report of retaliation and will pursue
disciplinary action as appropriate. An individual reporting sexual harassment or misconduct is
entitled to protection from any form of retaliation following a report that is made in good faith, even if
the report is later not proven.

H. False Reports

The College will not tolerate intentional false reporting of incidents. The College takes the accuracy
of information very seriously as a charge of sexual harassment, sexual violence, stalking or intimate -
partner violence may have severe consequences. A good-faith complaint that results in a finding of
not responsible is not considered a false or fabricated accusation of sexual misconduct. However,
when a Complainant or third party witness is found to have fabricated allegations or given false
information with malicious intent or in bad faith, the Complainant may be subject to disciplinary
action. It is a violation of the Code of Student Conduct to make an intentionally false report of any
policy violation, and it may also violate state criminal statutes and civil defamation laws.

l. Reports Involving Minors or Suspected Child Abuse

Under California law, an individual must make a mandatory report of suspected child abuse and
neglect, including sexual assault when that individual, in his/her professional capacity or within the
scope of his/her employment, has knowledge of or observes a minor under the age of 18 whom the
individual knows or reasonably suspects has been the victim of child abuse or neglect.

All College employees, whether designated as a mandatory reporter under California state law or
not, are required to immediately report any suspected child abuse and neglect to the Title IX
Coordinator and the Director of Campus Safety. The source of abuse does not need to be known in
order to file a report.

The College will report all suspected child abuse and neglect, including sexual assault, to law
enforcement and/or to Los Angeles County Department of Child and Family Services. The College
must act quickly regarding all reasonable suspicions of sexual or physical abuse. It is not the
responsibility of any employee, student, or volunteer to investigate suspected child abuse. This is the
role of Child Protective Services and law enforcement authorities.

In addition to notifying the Title IX Coordinator and Director of Campus Safety, any individual may
make a direct report as follows:
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o [f a child is in immediate danger, call 911.
« If there is no immediate danger, contact the Child Protection Hotline 24 hours a day, 7 days
a week, at (800) 540-4000. If calling from outside of California, call (213) 639-4500.

VIII. Interim Measures, Remedles and
Accommodations

A. Overview

Upon receipt of a report, the College will impose reasonable and appropriate interim measures
designed to eliminate the hostile environment and protect the parties involved. The College will
make reasonable efforts to communicate with the parties to ensure that all safety, emotional and
physical well-being concerns are being addressed. Interim measures may be imposed regardless of
whether formal disciplinary action is sought by the Complainant or the College.

A Complainant or Respondent may request a Stay-Away Letter or other protection, or the College
may choose to impose interim measures at its discretion to ensure the safety of all parties, the
broader College community°and/or the integrity of the process.

All individuals are encouraged to report concerns about failure of another individual to abide by any
restrictions imposed by an interim measure. The College will take immediate and responsive action
to enforce a previously implemented measure.

B. Range of Measures

Interim measures will be implemented at the discretion of the College. Potential remedies, which
may be applied to the Complainant and/or the Respondent, include:

¢ Access to counseling services and assistance in setting up mltlal appointment, both on and
off campus

o Imposition of campus “Stay-Away Letter”

» Rescheduling of exams and assignments (in conjunction with appropriate faculty)

» Providing alternative course completion options (with the agreement of the appropriate
faculty)

+ Change in class schedule, including the ability to take an “incomplete,” drop a course without
penalty or transfer sections (with the agreement of the appropriate faculty)

e Change in work schedule or job assignment

o Change in on-campus housing

« Arranging to dissolve a housing contract and pro-rating a refund in accordance with campus
housing policies

» Assistance from College support staff in completing housing relocation

« Limit an individual or organization’s access to certain College facilities or activities pending
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resolution of the matter

¢ Voluntary leave of absence

» Providing an escort to ensure safe movement between classes and activities

e Providing medical services

¢ Providing academic support services, such as tutoring

¢ Interim suspension or College-imposed leave

¢ Any other remedy that can be tailored to the involved individuals to achieve the goals of this
policy.

C. Interim Suspension or Separation

Where the report of sexual harassment, sexual violence, stalking or intimate partner violence poses
a substantial and immediate threat of harm to the safety or well-being of an individual, members of
the campus community, or the performance of normal College functions, the College may place a
student or student organization on interim suspension or impose leave for an employee. Pending
resolution of the report, the individual or organization may be denied access to campus, campus
facilities and/or all other College activities or privileges for which the student might otherwise be
eligible, as the College determines appropriate. When interim suspension or leave is imposed, the
College will make reasonable efforts to complete the investigation and resolution within an expedited
time frame.

The full provisions for Interim Suspension for students are contained in the Code of Student
Conduct. Provisions for suspension of faculty members are contained in the Faculty Handbook. Staff
may be placed on leave at the discretion of the College.

|X. Options for Resolution

A. Overview

Upon receipt of a report, the College’s Title IX team will conduct an Initial Title IX Assessment. The
goal of this assessment is to provide an integrated and coordinated response to reports of sexual
harassment or misconduct. The assessment will consider the nature of the report, the safety of the
individual and of the campus community, and the Complainant’s expressed preference for
resolution.

At the conclusion of the assessment, the College may choose to pursue Informal Resolution, a
remedies-based approach that does not involve disciplinary action against a Respondent, or refer
the matter forlnvestigation. The goal of the Investigation is to gather all relevant facts and
determine if there is sufficient information to refer the report to a hearing panel for disciplinary action
using the College’s Formal Resolutionprocedures.

The initial steps for resolution of a complaint against a student, an employee or a faculty member will
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involve the same stages: an initial assessment, investigation, and either informal or formal
resolution. There are specific procedures for resolving complaints against a student, faculty or staff
respondent.

B. The Role of the Title IX Team

The Title IX team, led by the Title IX Coordinator, assists in the review, investigation and resolution
of reports. Members of this interdepartmental team include the Title IX Coordinator, Title IX Deputy
Coordinators, and the Chief of Campus Safety. In addition, based on the role of the Complainant and
the Respondent, the members of the team could include the Vice President for Academic Affairs and
Dean of the College and a representative from the Dean of Students Office and/or Human
Resources. Composition of the team will be limited to a small circle of individuals who “need to
know” in order to implement procedures under this policy.

Although a report may be made to any College employee, the College seeks to ensure that all
reports are referred to the Title IX team to ensure consistent application of the policy to all individuals
and allow the College to respond promptly and equitably to eliminate the harassment, prevent its
recurrence and address its effects.

The members of this team oversee the resolution of a report under this policy. Resources are
available for both students and employees, whether as Complainants or Respondents, to provide
guidance throughout the investigation and resolution of the complaint. Interim Remedies are also
available to provide protection and security.

C. Initial Title IX Assessment

In every report of sexual harassment or misconduct, the College will make an immediate
assessment of any risk of harm to individuals or to the campus community and will take steps
necessary to address those risks. These steps may include interim protective measures to provide
for the safety of the individual and the campus community.

The initial review will proceed to the point where a reasonable assessment of the safety of the
individual and of the campus community can be made. Thereafter, the investigation may be initiated
depending on a variety of factors, such as the Complainant’s wish to pursue disciplinary action, the
risk posed to any individual or the campus community by not proceeding, and the nature of the
allegation.

D. Investigation

Where the Title IX assessment concludes that disciplinary action may be appropriate, the College
will initiate an investigation. The College will designate an investigator who has specific training and
experience investigating allegations of sexual harassment and sexual misconduct. The investigator
may be an employee of the College or an external investigator engaged to assist the College in its
fact gathering. The College will typically use a team of two investigators, which may include the
pairing of an external investigator with a College employee. Any investigator chosen to conduct the
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investigation must be impartial and free of any conflict of interest.

The investigator will conduct the investigation in a manner appropriate in light of the circumstances
of the case, which will typically include interviews with the Complainant, the Respondent and any
witnesses. The interviews will be supplemented by the gathering of any physical, documentary or
other evidence. As part of the investigation, the College will provide an opportunity for the parties to
present witnesses and other evidence.

The investigation is designed to provide a fair and reliable gathering of the facts. The investigation
will be thorough, impartial and fair, and all individuals will be treated with appropriate sensitivity and
respect. As described in the Privacy and Confidentiality section, the investigation will be conducted
in @ manner that is respectful of individual privacy concerns.

The College will seek to complete the investigation within 20 (twenty) business days of receiving the
complaint, but this time frame may be extended depending on the complexity of the circumstances
of each case. At the conclusion of the investigation, the report will be forwarded to the Title IX
Coordinator and the Hearing Coordinator responsible for initiating Formal Resolution proceedings.

Information gathered during the review or investigation will be used to evaluate the responsibility of
the Respondent, provide for the safety of the Complainant and the College campus community, and
impose remedies as necessary to address the effects of the conduct cited in the report. Where there
is sufficient information set forth that, if proven, would constitute a violation of policy, the College will
have the discretion to institute Formal Resolution proceedings against the Respondent. At the
conclusion of the investigation, the College will notify all parties that the investigation is complete
and provide information about next steps in the process.

Based on the information gathered in the initial Title IX assessment and/or full investigation, the
College will take appropriate measures designed to end the misconduct, prevent its recurrence and
address its effects.

The Title IX Coordinator will document each report or request for assistance in resolving a case
involving charges of sexual misconduct, whether formal or informal, and will review and retain copies
of alf reports generated as a result of investigations. These records will be kept confidential to the
extent permitted by law.

E. Informal Resolution

Informal resolution is a remedies-based, non-judicial approach designed to eliminate a hostile
environment without taking disciplinary action against a Respondent. Where the Title IX assessment
concludes that informal resolution may be appropriate, the College will take immediate and
corrective action through the imposition of individual and community remedies designed to maximize
the Complainant’s access to the educational and extracurricular activities at the College and to
eliminate a hostile environment. Examples of protective remedies are provided in Section IX: Interim
Remedies. Other potential remedies include targeted or broad-based educational programming or
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training, direct confrontation of the Respondent and/or indirect action by the Title IX Coordinator or
the Coilege. Depending on the form of informal resolution used, it may be possible to maintain
anonymity.

The College will not compel a Complainant to engage in mediation, to directly confront the
Respondent, or to participate in any particular form of informal resolution. Mediation, even if
voluntary, may not be used in cases involving sexual violence or assault. The decision to pursue
informal resolution will be made when the College has sufficient information about the nature and
scope of the conduct, which may occur at any time. Participation in informal resolution is voluntary,
and a Complainant can request to end informal resolution at any time.

The Title IX Coordinator will maintain records of all reports and conduct referred for informal
resolution. Informal resolution will typically be completed within thirty (30) business days of the initial
report.

F. Formal Resolution

Disciplinary action against a Respondent may only be taken through Formal Resolution procedures.
Because the relationship of students, staff, and faculty to the College differ in nature, the procedures
that apply when seeking disciplinary action necessarily differ as well. Each of the procedures,
however, is guided by the same principles of fundamental fairness and respect for all parties, which
require notice, an equitable opportunity to be heard, and an equitable opportunity to respond to a
report under this policy.

The specific procedures for Formal Resolution will vary based upon the role of the Respondent:

* For a complaint against a student, disciplinary action may be taken by the Vice President of
Student Affairs and Dean of Students or his/her designee following a finding of responsibility
by an Administrator or a Hearing Panel.

+ For a complaint against an employee, disciplinary action may be taken at the conclusion of
the investigation by the Director of Human Resources or the Vice President for Finance and
Planning.

« For a complaint against a faculty member, disciplinary action may be taken at the conclusion
of the investigation by the Vice President for Academic Affairs and Dean of College and the
Faculty Council or Advisory Council Hearing Committee pursuant to the “Procedures for
Actions Leading to Warning, Reprimand, or Dismissal” in the Faculty Handbook.

G. Time Frame for Resolution

The Coliege seeks to resolve all reports within 60 days of the initial report. All time frames expressed
in this policy are meant to be guidelines rather than rigid requirements. Extenuating circumstances
may arise that require the extension of time frames, including extension beyond 60 days.
Extenuating circumstances may include the complexity and scope of the allegations, the number of
witnesses involved, the availability of the parties or witnesses, the effect of a concurrent criminal
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investigation, any intervening school break or vacation, or other unforeseen circumstances.

In general, a Complainant and Respondent can expect that the process will proceed according to the
time frames provided in this policy. In the event that the investigation and resolution exceed this time
frame, the College will notify all parties of the reason(s) for the delay and the expected adjustment in
time frames. Best efforts will be made to complete the process in a timely manner by balancing
principles of thoroughness and fundamental fairness with promptness.

Appendix A: Résolving Complaints Against a Student

l. Overview

As outlined in the Reporting section of this policy, an individual who wishes to make a report of
sexual harassment, sexual violence, stalking or intimate partner violence is encouraged to make a
report directly to the Title IX Coordinator, Deputy Title IX Coordinators, the Dean of Students Office,
Campus Safety or Human Resources. In every instance under this policy, the College, through the
coordinated efforts of the Title IX team, will conduct an initial Title IX Assessment.

At the conclusion of the Title IX Assessment, the report will be referred for Informal

Resolution or Investigation to determine if there is sufficient information to proceed with Formal
Resolution. Informal Resolution is a non-judicial, remedies-based approach that does not involve
disciplinary action against a Respondent. Formal Resolution is a judicial, sanctions-based approach
that may involve discipline up to and including expulsion.

Il. Initial Title IX Assessment

Upon receipt of a report, the College, through the coordinated efforts of the Title IX team, will
conduct an initial Title IX assessment. The first step of the assessment will usually be a preliminary
meeting with the Complainant with the Title IX Coordinator or a member of the Title IX team. The
purpose of the preliminary meeting is to gain a basic understanding of the nature and circumstances
of the report; it is not intended to be a full forensic interview. At this meeting, the Complainant will be
provided with information about resources, procedural options and interim remedies.

As part of the initial assessment of the report, the Title IX team will:

+ Assess the nature and circumstances of the allegation
e Address immediate physical safety and emotional well-being needs
 Notify the Complainant of his/her right to contact law enforcement and seek medical
treatment, including the importance of preservation of evidence
» Enter the report into the College’s daily crime log
* Assess the reported conduct for the need for a timely warning under Clery
o Provide the Complainant with information about:
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o On and off campus resources
o The range of interim accommodations and remedies
+ An explanation of the procedural options, including Informal Resolution and Formal Resolution
o Make available an advisor, advocate, or support person
+ Assess for pattern evidence or other similar conduct by Respondent
» Discuss the Complainant's expressed preference for manner of resolution and any barriers to
proceeding
¢ Explain the College’s policy prohibiting retaliation

This initial review will proceed to the point where a reasonable assessment of the safety of the
individual and of the campus community can be made. Thereafter, an investigation may continue
depending on a variety of factors, such as the Complainant’s wish to pursue disciplinary action, the
risk posed to any individual or the campus community by not proceeding, and the nature of the
allegation.

At the conclusion of the Title IX assessment, the Title IX team will determine the appropriate manner
of resolution and, if appropriate, refer the report for further Investigation, Informal Resolution or
Formal Resolution.

The determination as to how to proceed will be communicated to the Complainant in

writing. Depending on the circumstances and requested resolution, the Respondent may or may not
be notified of the report or resolution. A Respondent will be notified when the College seeks action
that would impact a Respondent, such as protective measures that restrict his/her movement on
campus, the initiation of an investigation or the decision to involve the Respondent in Informal
Resolution.

lll. Informal Resolution

Informal resolution is a remedies-based, non-judicial approach designed to eliminate a hostile
environment without taking disciplinary action against a Respondent.

Where the Title IX assessment conciudes that informal resolution may be appropriate, the College
will take immediate and corrective action through the imposition of individual and community

" remedies designed to maximize the Complainant’s access to the educational and extracurricular

activities at the College and to eliminate a hostile environment. Examples of protective remedies are
provided in Section IX: Interim Remedies. Other potential remedies include targeted or broad-based
educational programming or training, direct confrontation of the Respondent and/or indirect action by
the Title IX Coordinator or the College. Depending on the form of informal resolution used, it may be
possible to maintain anonymity.

The College will not compel a Complainant to engage in mediation, to directly confront the
Respondent, or to participate in any particular form of informal resolution. Mediation, even if
voluntary, may not be used in cases involving sexual violence or assault. The decision to pursue
informal resolution will be made when the College has sufficient information about the nature and
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scope of the conduct, which may occur at any time. Participation in informal resolution is voluntary,
and a Complainant can request to end informal resolution at any time.

The Title IX Coordinator will maintain records of all reports and conduct referred for informal
resolution. Informal resolution will typically be completed within thirty (30) business days of the initial
report. .

IV. Investigation

Following the initial Title IX assessment, the College may initiate a prompt, thorough and impartial
investigation. The Title IX Coordinator, in consultation with the Title IX team, will oversee the
investigation. At the conclusion of the investigation, if warranted, a Hearing Coordinator will be
assigned to facilitate the adjudication through a conduct conference or specially trained conduct
hearing panel.

The investigation is designed to provide a fair and reliable gathering of the facts. All individuals in the
investigation, including the Complainant, the Respondent and any third-party witnesses, will be
treated with appropriate sensitivity and respect. Consistent with the need for a full assessment of the
facts, the investigation will safeguard the privacy of the individuals involved.

The College will designate an investigator who has specific training and experience investigating
allegations of sexual harassment and sexual misconduct. The investigator may be an employee of
the College or an external investigator engaged to assist the College in its fact gathering. The
College will typically use a team of two investigators, which may include the pairing of an external
investigator with a College employee. Any investigator chosen to conduct the investigation must be
impartial and free of any conflict of interest.

The investigator(s) will coordinate the gathering of information from the Complainant, the
Respondent, and any other individuals who may have information relevant to the determination. The
investigator(s) will also gather any available physical or medical evidence, including documents,
communications between the parties, and other electronic records as appropriate. The
investigator(s) may consider prior allegations of, or findings of responsibility for, similar conduct by
the Respondent. The Complainant and Respondent will have an equal opportunity to be heard, to
submit evidence, and to identify witnesses who may have relevant information.

The investigation will usually be completed within twenty (20) business days. Given the availability of
witnesses or complexity of the circumstances, this time frame may be extended as necessary to
ensure the integrity and completeness of the investigation.

At the request of law enforcement, the College may agree to defer its Title IX fact gathering until
after the initial stages of a criminal investigation. The College will nevertheless communicate with the
Complainant regarding Title IX rights, procedural options and the implementation of interim
measures to assure safety and well-being. The College will promptly resume its Title IX fact
gathering as soon as law enforcement has completed its initial investigation.
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Information gathered during the investigation will be used to evaluate the appropriate course of
action, provide for the safety of the individual and the campus community, and impose remedies as
necessary to address the effects of the conduct cited in the report.

A. Threshold Determination and Appeal from Insufficient Threshold

At the conclusion of the investigation, the investigator(s) will prepare a written report
synthesizing the facts for review by the Title IX Coordinator and a Hearing Coordinator from
the Office of Student Conduct. The investigator(s) are not charged with reaching a
determination as to responsibility, which is a function reserved for the Conduct Conference or
Hearing Panel.

Upon receipt of the investigative report, the Hearing Coordinator, in consultation with the Title
IX team, will review the report and make a threshold determination as to whether there is
sufficient information upon which an adjudicator could find a violation of this policy. This
threshold determination does not involve making a determination of responsibility, nor does it
involve a credibility assessment. If the threshold has been established, the Hearing
Coordinator will issue a Notification Letter to the Respondent and the Complainant and refer
the report for Pre-Hearing Procedures.

If the Title IX Coordinator, in consultation with the Title IX team, determines that this threshold
has not been reached, the Complainant and Respondent will be notified in writing. The
Complainant will have the opportunity to seek review by the Vice President for Student Affairs
and Dean of Students (or designee) by submitting a written request for review within five (5)
business days of receipt of the notification. If an appeal is filed, the Respondent will be notified
and have the opportunity to respond. The Vice President for Student Affairs and Dean of
Students (or designee) may affirm the threshold finding, reverse the finding or remand the
matter for additional investigation as warranted. The Vice President for Student Affairs and
Dean of Students (or designee) will render a decision in writing, to both parties, within ten (10)
business days of receipt of the request for review. The decision of the Vice President for
Student Affairs and Dean of Students (or designee) is final. Where a designee is chosen, the
identity of this individual will be shared with both parties.

V. Formal Resolution

Formal resolution of a complaint under the Sexual Harassment and Assault Policy will occur through
the use of a Conduct Conference or a Hearing Panel.

A. Conduct Conference

A Complainant or Respondent may request resolution through an administrative conduct
conference, in which the Hearing Coordinator wiill meet with the Complainant and Respondent to
determine responsibility and render a decision as to what sanctions, if applicable, should be
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implemented. Both parties and the Hearing Coordinator must agree that the matter is appropriate for
resolution by a conduct conference. Depending upon the nature and severity of the allegations, the
Hearing Coordinator may decline to handle the matter administratively and refer the case to a
Hearing Panel.

A conduct conference is particularly appropriate when the Respondent has admitted to the
harassment or misconduct and there is no discernible dispute in the relevant facts of the
investigation report; however, at the discretion of the Hearing Coordinator, it may also be used when
the facts are in dispute. The investigative report will serve as the primary evidence in making a
determination of responsibility.

Both parties must have notice, the opportunity to review the investigative report in advance, and the
opportunity to present any additional relevant information to the Hearing Coordinator. In reaching a
determination as to whether this policy has been violated, the Hearing Coordinator will reach a
determination by a preponderance of the evidence, that is, whether the conduct was more likely than
not to have occurred as alleged. Based on the outcome of the conduct conference, the Hearing
Coordinator will issue an appropriate sanction.

Both a Complainant and Respondent may appeal the determination of the Hearing Coordinator as
provided in the Appeal section below.

B. Hearing Panel

The hearing pane! typically consists of a three members drawn from a pool of trained faculty and
campus administrators. Faculty members of the hearing panel pool are appointed by Faculty
Council. Administration members of the hearing panel pool are selected and appointed by the Dean
of Students Office. At the discretion of the Hearing Coordinator, the College may engage an
external adjudicator to serve as a member of the hearing panel or in lieu of the hearing panel
whenever, in the exercise of judgment, doing so will best serve the fair and equitable resolution of
the complaint. In making the determination to select an external adjudicator, the Hearing
Coordinator will consider, among other factors, the nature of the allegations, the complexity of the
case, whether there is any issue of conflict of interest, the availability of trained panel members for
the hearing, whether the College is in session or on break, or any other relevant factors.

All hearing panelists must participate in annual training on non-discrimination; the dynamics of

sexual harassment, sexual violence and intimate partner violence; the factors relevant to a

determination of credibility; the appropriate manner in which to receive and evaluate sensitive

information; the manner of deliberation; evaluation of consent and incapacitation; the application of

the preponderance of the evidence standard; sanctioning and the College’s policies and procedures.

The training will be coordinated by the Title IX Coordinator in conjunction with campus and external
. partners.

The Hearing Panel is supported by the Hearing Coordinator, who is present at hearing panel
meetings, but is not be a voting member of the panel. He or she will meet with all involved parties
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prior to the hearing, be present during the hearing to serve as a resource for the hearing panel on
issues of policy and procedure, and to ensure that policy and procedure are appropriately followed
throughout the hearing.

In most cases, it should be possible to convene a hearing panel; however if the hearing must be
heard at or after the end of the semester or academic year and/or a full hearing panel cannot
reasonably be convened, those cases may be heard by the Vice President for Student Affairs and
Dean of Students (or designee) or the College may substitute an alternate method of adjudication at
its discretion.

C. Advisors, Support Persons, and Attorneys

Advisor: In any hearing, the Complainant and Respondent may choose to be assisted by an
advisor. The Title IX Office maintains a list of campus community members who have undergone
Title IX training who can guide a student through the pre-hearing and hearing process. The advisor
may accompany the student to any College investigative, administrative or adjudicative meeting,
including the panel hearing. The advisor may not speak to the panel during the hearing.

Support Person: A Complainant and Respondent may also choose to be assisted by an emotional
support person of their choice. The person must be a member of the Occidental community (student
faculty, staff, or administrator). To serve as a support person, the individual will be required to meet
with a Hearing Coordinator or the Title IX Coordinator in advance of any participation in the
proceedings. The Survivor Advocate may serve as a support person for a Complainant.

The support person cannot be a witness in the proceedings. The support person is a silent and non-
participating presence who is there solely to observe and provide moral support during the hearing
itself. This person is not to address the hearing panel, except to ask for a short recess if one of the
parties requires some time to compose him or herself or collect his or her thoughts. The Hearing
Coordinator has the right at all times to determine what constitutes appropriate behavior on the part
of a support person and whether the person may remain at the proceedings. While the support
person may be present to hear testimony, no written materials are to be shared with support people.

Absent extenuating circumstances, witnesses and others involved in an investigation or hearing are
not entitled to have a support person present.

Role of the Attorney/Outside Agreements: The College prohibits outside attorneys, or family
members acting as attorneys, from participating in proceedings under this policy. A Complainant or
Respondent may choose to seek the advice and assistance of an attorney at his/her own expense,
but the attorney may not participate in investigatory interviews, informal resolution proceedings, or
formal resolution via administrative hearing or Hearing Panel. Similarly, the College will not
recognize or enforce agreements between the parties outside of these procedures.

D. Pre-Hearing Procedures

1. Notice of Charges
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Following the threshold determination that there is sufficient information to move forward with
a hearing, the Hearing Coordinator will send written Notification Letter to both the Complainant
and the Respondent. The Notification Letter provides each party with a brief summary of the
conduct at issue and the specific provision of the policy violation(s) that are alleged to have
taken place.

2. Pre-Hearing Meeting with Complainant and Respondent

Following the Notification Letter, the Hearing Coordinator will contact the Complainant and
Respondent to schedule separate meetings with each party. At this pre-hearing meeting, each
party will receive an explanation of the hearing process and have the opportunity to ask any
questions. If the Complainant and/or Respondent have elected to have advisors throughout
the hearing process, the advisor is encouraged to accompany the Complainant/Respondent to
this initial meeting.

3. Notice of Hearing

Once each party has met with the Hearing Coordinator, a Notice of Hearing is sent to the
Complainant and the Respondent. In addition, the Notice provides the parties with the date,
time, and place of the hearing, as well as the name(s) of the person(s) hearing the case.

In general, the hearing will be scheduled within ten (10) business days of the date of the
Notice of Hearing. Under extenuating circumstances, this time frame may be extended.

4. Composition of the Hearing Panel

The Complainant and the Respondent may submit a written request to the Hearing
Coordinator that a member of the hearing panel be removed. The request must clearly state
the grounds to support a claim of bias, conflict of interest or an inability to be fair and impartiat.
This challenge must be raised within two (2) business days of receipt of the Notice of Hearing.
All objections must be raised prior to the commencement of the hearing. Failure to object prior
to the hearing will forfeit one's ability to appeal the outcome based on perceived or actual
bias.

5. Pre-Hearing Review of Documents
The Complainant and the Respondent will each have the opportunity to review all investigative

~ documents, subject to the privacy limitations imposed by state and federal law, at least five (5)

business days prior to the hearing. The investigative documents will include the investigation
report, any witness statements or interviews, statements or interviews by both parties, and
any other documentary information that will be presented to the hearing panel.

6. Witnesses

The Complainant, Respondent, and the hearing panel all have the right to call witnesses.
Witnesses must have observed the conduct in question or have information relevant to the
incident and cannot be called solely to speak about an individual's character.

In general, neither party will be permitted to call as a witness anyone who was not interviewed
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by the investigator as part of the College’s investigation. If either party wishes to call
witnesses, whether or not they were previously interviewed as part of the College's
investigation, the following must be submitted no later than five (5) business days before the
hearing to the Hearing Coordinator via e-mail or in hardcopy format:

+ The names of any witnesses that either party intends to call;

« A written statement and/or description of what each witness observed, if not already
provided during investigation,;

= A summary of why the witness’ presence is relevant to making a decision about
responsibility at the hearing; and,

+ The reason why the witness was not interviewed by the investigator, if applicable.

The Hearing Coordinator will determine if the proffered witness(es) has relevant information
and if there is sufficient justification for permitting a witness who was not interviewed by the
investigator. The Hearing Coordinator may also require the investigator to interview the newly
proffered witness.

If witnesses are approved to be present, the Respondent and Complainant are provided with a
list of witnesses and any relevant documents related to their appearance at the hearing no
later than five (5) business days before the hearing. All parties have the opportunity to ask
questions of witnesses (through the panel), regardless of who called them to the hearing.

7. Relevance

The Hearing Coordinator will review the investigative report, any witness statements and any
other documentary evidence to determine whether the proffered information contained therein
is relevant and material to the determination of responsibility given the nature of the allegation.
In general, the Hearing Coordinator may redact information that is irrelevant, more prejudicial
than probative, or immaterial. The Hearing Coordinator may also redact statements of
personal opinion, rather than direct observations or reasonable inferences from the facts, and
statements as to general reputation for any character trait, including honesty.

8. Prior Sexual History and/or Pattern Evidence

Prior Sexual History of a Complainant: In general, a Complainant’s prior sexual history is
not relevant and will not be admitted as evidence at a hearing. Where there is a current or
ongoing relationship between the Complainant and the Respdndent, and the Respondent
alleges consent, the prior sexual history between the parties may be relevant to assess the
manner and nature of communications between the parties. As noted in other sections of this
policy, however, the mere fact of a current or previous dating or sexual relationship, by itself,
is not sufficient to constitute consent. Any prior sexual history of the Complainant with other
individuals is typically not relevant and will not be permitted.
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Pattern Evidence by a Respondent: Where there is evidence of pattern of conduct similar in
nature by the Respondent, either prior to or subsequent to the conduct in question, regardless
of whether there has been a finding of responsibility, this information may be deemed relevant
and probative to the panel's determination of responsibility and/or assigning of a sanction. The
determination of relevance will be based on an assessment of whether the previous incident
was substantially similar to the conduct cited in the report and indicates a pattern of behavior
and substantial conformity with that pattern by the Respondent. Where there is a prior finding
of responsibility for a similar act of sexual misconduct, there is a presumption of relevance and
the finding may be considered in making a determination as to responsibility and/or assigning
of a sanction.

The College, through the Hearing Coordinator or Title IX Coordinator, may choose to
introduce this information, with appropriate notice to the parties. Alternatively, a party may
request in writing that information under this section be admitted. A request to admit such
information must be submitted to the Hearing Coordinator. The Hearing Coordinator, in
consultation with the Title IX Coordinator, will assess the relevance of this information and
determine if it is appropriate for inclusion at the hearing.

To aid in an advance determination of relevance, the following must be submitted no later five
(5) business days before the hearing to the Hearing Coordinator via e-mail or in hardcopy
format:

= A written statement and/or description of the proposed information, if not already
provided during investigation; and

« A summary of why this information is relevant to making a decision of responsibility
at the hearing.

If this information is approved as appropriate for presentation at the hearing, the Respondent
and Complainant will be provided with a brief description of the approved information no later
than five (5) business days before the hearing.

9. Request to Reschedule Hearing

Either party can request to have a hearing rescheduled. Absent extenuating circumstances,
requests to reschedule must be submitted to the Hearing Coordinator with an explanation for
his or her request at least three (3) business days prior to the hearing.

10. Consolidation of Hearings

At the discretion of the Hearing Coordinator, in consultation with the Title IX Coordinator,
multiple reports may be consolidated against a Respondent in one hearing, if the evidence
related to each incident would be relevant and probative in reaching a determination on the
other incident. Matters may be consolidated where they involve multiple Complainants,
multiple Respondents, or related conduct that would regularly have been heard under the
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Code of Student Conduct.

E. Hearing Panel Procedures

1. Attendance at Hearing

If a party does not attend a hearing for any non-emergency or compelling reason, the hearing
may be held in his/her absence at the discretion of the Vice President of Student Affairs and
Dean of Students.

A Respondent will not be permitted to withdraw from the College prior to the conclusion of an
investigation or formal resolution under this policy. If a Respondent chooses not to participate,
the College will move forward with the hearing and imposition of sanction, if any, in absentia.
The Respondent’s academic transcript will be marked Withdrawal Pending Disciplinary Acticn,
or, if finally resolved in absentia, with the final outcome in accordance with regular practice
under this policy.

A Complainant or Respondent may alsc request alternative testimony options that would not

require physical proximity to the other party. Options include placing a privacy screen in the

hearing room, allowing the Complainant or Respondent to speak outside the physical

presence of the other by using relevant technology to facilitate participation. Any proposed

alternative must be reviewed in advance of the hearing to ensure that it is consistent with the

goals of a fair and equitable process. While these options are intended to help make the

alleged Complainant or Respondent more comfortable, they are not intended to work to the |
disadvantage of the other party.

2. Participants in Hearing Procedures

The hearing panel is a closed hearing; it is not open to the public. The individuals who may
appear before the hearing panel are: the Complainant; the Respondent; any individual serving
as an approved advisor or support person; and any individuals appearing as witnesses.
Attorneys, including family members acting as attorneys, are not permitted. '

3. Safeguarding of Privacy

All parties involved in a hearing are required to keep the information learned in preparation for
the hearing and at the hearing private. No copies of documents provided are to be made or
shared with any third parties. All copies provided must be returned to the College at the
conclusion of the hearing and any appeals. Any breach of this duty is subject to further
disciplinary action by the College.

i 4. Hearing Panel Procedures

A hearing is not intended to be adversarial; rather, it is intended to be educational and
developmental. The hearing is intended to provide a fair and ample opportunity for each side

i Exhibit 1, Page 42

Exhibit 61, Page 55




to present his/her account of the incident and for the hearing panel to determine the facts of
the case, make a determination as to whether College policy was violated, and to recommend
appropriate sanctions, if necessary. The hearing is an informal proceeding not comparable to
a criminal trial; it is the mechanism by which the College assesses, and as appropriate, takes
formal disciplinary action regarding a violation of College policy.

The hearing panel must review all pertinent information regarding the incident in question prior
to the date of the hearing panel. Relevant information supporting the violation(s) alleged may
be offered in the form of written statements, documents, items, or oral information from the
Complainant, the Respondent, and witnesses.

A member of the panel will be designated as the panel chair. A hearing will be called to order
by the panel chair. The Hearing Coordinator serves as a (non-voting) advisor to the hearing
panel. The chair will explain the hearing process and will provide an opportunity to all parties
to ask procedural questions prior to initial statements and the presentation of information.

The investigator will provide a brief opening statement summarizing the investigation. The
opening statement should focus on the areas of agreement and disagreement in order to
assist the hearing panel in prioritizing areas of inquiry. The hearing panel, Complainant, or
Respondent may make brief inquiries of the investigator at this juncture, as there will be
additional opportunity to ask questions of the investigator after the hearing pane! has heard
from the Complainant, the Respondent, and any witnesses.

The Complainant may supplement the information provided to the panel with a brief
statement. This is not intended to be a retelling of the event. The hearing panel may pose
questions to the Complainant, including questions suggested by the Respondent.

After the Complainant is finished, the Respondent will be given an opportunity, and is
encouraged, to make a brief statement. The hearing panel may pose questions to the
Respondent, including questions suggested by the Complainant.

The panel may hear from witnesses on behalf of the Complainant and the Respondent. Each
witness will be questioned by the hearing panel, and, as appropriate, the Complainant and the
Respondent. Under some circumstances, the Complainant or Respondent may be asked to
present a list of written questions to the panel, who will determine the relevance of the
questions and pose any questions deemed relevant.

The hearing panel, Complainant, and Respondent may then question the Investigator. The
investigator is not permitted to offer an opinion on the credibility of any individual or as to the
ultimate issue.

At the conclusion of the presentation of all witnesses, the Complainant and Respondent will
each be given a brief final opportunity to address any outstanding issues of fact.

5. Questioning of Witnesses
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It is the responsibility of the hearing panel to assure that the information necessary to make an
informed decision is presented. The panel members may play an active role in questioning
both parties and witnesses involved in the case. At times, the panel members may need to
ask difficult or sensitive questions in order to understand areas of factual dispute or gain a full
understanding of the context.

At no time will the complainant or the respondent be permitted to directly question one
another. As outlined above, the parties may submit questions to the hearing panel in writing,
which may be posed at the discretion of the hearing panel. Similarly, the panel members are
under no obligation to allow either party to directly question witnesses, and the panel may
require that questions to witnesses be submitted in writing.

Both parties are encouraged to prepare a written list of questions in advance. The parties may
also submit questions in writing to the chair throughout the course of the hearing. The chair, in
consultation with the panel, will determine the appropriateness and relevance of the
questions.

Parties and other individuals who offer information at a hearing are expected to respond
honestly, and to the best of their knowledge. The hearing panel reserves the right to recall any
party or witness for further questions and to seek additional information necessary to make a
decision.

6. Deliberation

After all of the information has been presented, all parties will be dismissed and the hearing
will be formally concluded.

The panel members will conduct their deliberations in private. The panel must complete their
deliberations within two (2) business days, but every attempt will be made to complete the
deliberations promptly. The Hearing Coordinator may remain for deliberations, but may not
participate in the deliberations and may not vote.

The hearing panel will determine a Respondent’s responsibility by a preponderance of the
evidence. This means that the hearing panel will decide whether it is “more likely than not,”
based upon all of the relevant information, that the Respondent is responsible for the alleged
violation(s). The hearing panel must reach a decision on responsibility by majority vote. Only
the decision on responsibility will be shared with the Complainant and the Respondent.

If the panel finds the Respondent responsible, the panel will then recommend appropriate
sanctions to the Hearing Coordinator. The Hearing Coordinator, in consultation with the Title
IX Coordinator, will review the recommendations and impose an appropriate sanction.

The findings of the hearing panel will be reduced to writing. The findings will detail the findings
of fact and the basis/rationale for the decision of the hearing panel, making reference to the
evidence that led to the finding.
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F. Sanctions

A hearing panel that finds a Respondent responsible for a violation of this policy may recommend
appropriate sanctions that may include, but are not limited to, those set forth below. Sanctions may
be issued individually, or a combination of sanctions may be imposed. The Complainant and
Respondent will each have the opportunity to present a written statement about impact and/or
requested sanctions. The hearing panel will review these statements only if the Respondent has
been found responsible for one or more violation.

In general:

« Any student who is determined to have committed sexual assault may receive a sanction
ranging from suspension to expulsion.

e Any student who is determined to have committed non-consensual sexual contact or any
other prohibited form of conduct may receive a sanction ranging from conduct warning to
expulsion.

The hearing panel may deviate from the range of recommended sanctions, based upon a full
consideration of the following factors: (1) the Respondent’s prior discipline history; (2) how the
College has sanctioned similar incidents in the past; (3) the nature and violence of the conduct at
issue; (4) the impact of the conduct on the Complainant; (5) the impact of the conduct on the
community, its members, or its property; (6) whether the Respondent has accepted responsibility for
his actions; (7) whether the Respondent is reasonably likely to engage in the conduct in the future;
(8) the need to deter similar conduct by others; and (9) any other mitigating or aggravating
circumstances, including the College’s values.

The hearing panel or Hearing Coordinator may also consider restorative justice outcomes that,
taking into account the safety of the community as a whole, allows a Respondent to learn about the
origins of his/her behavior, his/her responsibility for this behavior, and how s/he can change this
behavior.

Complainant was selected on the basis of his or her race, color, ethnicity, national origin, religion,
age, disability or other protected class. Where the panel determines that student misconduct was
motivated by bias, the panel may elect to increase the sanction imposed as a result of this
motivation.

The hearing panel will make a recommendation about the appropriate sanction. The Hearing
Coordinator, in consultation with the Title IX Coordinator, may affirm or modify the recommended
' i sanction(s). The Hearing Coordinator and Title IX Coordinator will review the panel's
', recommendations and take reasonable steps to foster consistency for similar violations and
circumstances.

In appropriate cases, a panel may determine that the conduct was motivated by bias, insofar as a
|
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Sanctions that may be imposed under this policy include:

Warning: Notice, in writing, that continuation or repetition of prohibited conduct may be cause for
additional disciplinary action.

Censure: A written reprimand for violating the Code of Student Conduct or other College policy. This
conduct status specifies a period of time during which the student's or organization's good standing
with the College may be in jeopardy. The student is officially warned that continuation or repetition of
prohibited conduct may be cause for additional conduct action including probation, suspension, or
expulsion from the College. ‘

Disciplinary Probation: Exclusion from participation in privileged activities for a specified period of
time (privileged activities may include, but are not limited to, elected or appointed ASOC offices,
student research, athletics, some student employment, and study abroad). Additional restrictions or
conditions may also be imposed. Violations of the terms of disciplinary probation or any other
College policy violations may result in further disciplinary action.

Restitution: Repayment to the College or to an affected party for damages resulting from a violation
of this Code. To enforce this sanction, the College reserves the right to withhold its transcripts and
degrees or to deny a student participation in graduation ceremonies and privileged events.

Removal from Campus Housing: Students may be removed from College housing and/or barred
from applying for campus housing due to disciplinary violations of this Code.

Suspension: Exclusion from College premises, attending classes, and other privileges or activities
for a specified period of time, as set forth in the suspension notice. Notice of this action will remain in
the student's conduct file. Conditions for readmission may be specified in the suspension notice. .

Expulsion: Permanent termination of student status and exclusion from College premises,
privileges, and activities. This action will be permanently recorded on the student's academic
transcript.

be revoked for fraud, misrepresentation in obtaining the degree or viotation of College policies, the
Student Code of Conduct or for other serious violations committed by a student prior to enroliment or
graduation.

Withholding Degree: The College may withhold awarding a degree otherwise earned until the
completion of the process set forth in this Code, including the completion of all sanctions imposed, if
any.

Other sanctions may be imposed instead of, or in addition to, those specified here. Service,
education or research projects may also be assigned. More than one of the sanctions listed above

Revocation of Admission and/or Degree: Admission to, or a degree awarded by, the College may
may be imposed for any single violation.
|
\
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G. Outcome Letter

The outcome of the hearing panel will be final and communicated to the Complainant and
Respondent in writing, usually within four (4) business days from the date the hearing is concluded.
The notification of each party should occur at or near the same time.

Both parties have the right to be informed of the outcome. In addition, the Respondent will be fully
informed of any sanctions. For reports involving sexual violence, the Complainant will be fully
informed of any sanctions. For all other reports under this policy, the Complainant will be informed of
only those sanctions that directly relate to the Complainant, consistent with FERPA and other
applicable law.

The imposition of sanctions will take effect immediately and will not be stayed pending the resolution
of the appeal.

The College reserves the right to notify parents/guardians of dependent students regarding any
health or safety risk, change in student status or conduct situation, particularly alcohol and other
drug violations. The College may also notify parents/guardians of non-dependent students who are
under age 21 of alcohol and/or drug policy violations. Where a student is not dependent, the College
will contact parents/guardians to inform them -of situations in which there is a significant and
articulable health and/or safety risk. The College also reserves the right to designate which College
officials have a need to know about individual conduct complaints pursuant to FERPA requirements.

H. Appeals

Either party may appeal the final outcome in writing to the Vice President for Student Affairs and
Dean of Students or designee (the “Appeals Officer”). The appeal will be conducted in an impartial
manner by an impartial decision-maker. The appeal must be filed in writing within five (5) business
days of receiving the written outcome. The appeal shall consist of a plain, concise and complete
written statement outlining the grounds for appeal and all relevant information to substantiate the
basis for the appeal.

The Complainant and/or Respondent may appeal only the parts of final outcome directly relating to
him/her. Dissatisfaction with the outcome of the hearing is not grounds for appeal. The only grounds
for appeal are:

¢ A procedural or substantive error occurred that significantly affected the outcome of the
hearing (e.g. substantiated bias, material deviation from established procedures, etc.).

» New evidence, unavailable during the original hearing or investigation, that could substantially
impact the original finding or sanction (a summary of this new evidence and its potential
impact must be included).

The receipt of the appeal will be acknowledged in writing (which can include email). Each party will
be given the opportunity to respond in writing to the other party's appeal. Any response by the
bt opposing party must be submitted to the Appeals Officer within three (3) business days from receipt

Exhibit 1, Page 47

Exhibit 61, Page 60




o
® ®

of the appeal. The appeals documents from each party will be considered together in one appeal
review process.

In any request for an appeal, the burden of proof lies with the party requesting the appeal, as the
original determination and sanction are presumed to have been decided reasonably and
appropriately. The Appeals Officer shall first consider whether the appeal is timely filed and if so,
whether the appeal is properly framed based on the two grounds. If the Appeals Officer determines
that the appeal is not properly framed, the appeal will be denied.

If the appeal is based on procedural or substantive error, the Appeals Officer may return the
complaint to the original hearing panel with instructions to reconvene to cure the error, or in rare
cases where the error cannot be cured, the Appeals Officer can ask that a new hearing occur before
a newly constituted hearing panel. In the case of new and relevant information, the Appeals Officer.
can recommend that the case be returned to the original hearing panel to assess the weight and

| effect of the new information and render a determination after considering the new facts. The

| reconsideration of the hearing panel is final.

confined to a review of the written documentation or record of the original hearing, and pertinent
documentation regarding the grounds for appeal. This is not an opportunity for the Appeals Officer to
substitute his/her judgment for that of the original hearing body merely because s/he disagree with
its finding and/or sanctions. Appeals decisions are to be deferential to the original hearing body,
making changes to the finding only where there is clear error. The Appeals Officer can affirm or alter
the original findings, depending on the basis of the requested appeal.

I
Appeals are not intended to be full rehearing of the complaint (de novo). In most cases, appeals are

Sanctions imposed are implemented immediately unless the Vice President for Student Affairs and

; Dean of Students stays implementation in extraordinary circumstances, pending the outcome of the
appeal. Pending graduation, study abroad, internships/externships, or other events do not typically
constitute extraordinary circumstances. In cases where the appeal results in reinstatement to the
institution or of privileges, all reasonable attempts will be made to restore the student to their prior

' status, recognizing that some opportunities lost may be irretrievable in the short term.

|

The Appeals Officer will render a written decision on the appeal to the Complainant and Respondent
within fifteen (15) business days from the date of the submission of all appea! documents by both
parties. Appeal decisions are final.

| I. Integrity of Proceedings

These procedures are entirely administrative in nature and are not considered legal proceedings.
Neither party may audio or video record the proceedings, nor is formal legal representation allowed.

At the Hearing Coordinator’s discretion, anyone disrupting the hearing may be removed.

J. Records
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The Title IX Coordinator will retain records of all reports and complaints, regardless of whether the
matter is resolved by means of Title IX assessment, informal resolution or formal resolution.
Complaints resolved by means of Title IX assessment or informal resolution are not part of a
student’s conduct file or academic record or of an employee’s personnel record.

Affirmative findings of responsibility in matters resolved through formal resolution are part of a
student’s conduct record and an employee’s personnel record. Such records shall be used in
reviewing any further conduct, or developing sanctions, and shall remain a part of a student's
conduct record or an employee’s personnel record.

Generally suspension, expulsion, and withdrawal pending disciplinary action are permanently noted
on a student’s transcript. The conduct files of students who have been suspended or expelled from
the College are maintained in the Dean of Students Office indefinitely. Conduct files of students who
have not been suspended or expelled are maintained in the Dean of Students Office for no fewer
than seven years from the date of the incident. Further questions about record retention should be
directed to the Dean of Students Office.
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'UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

April 4, 2011

Dear Colleague:

Education has long been recognized as the great equalizer in America. The U.S. Department of
Education and its Office for Civil Rights (OCR) believe that providing all students with an
educational environment free from discrimination is extremely important. The sexual
harassment of students, including sexual violence, interferes with students’ right to receive an
education free from discrimination and, in the case of sexual violence, is a crime.

Title IX of the Education Amendments of 1972 (Title IX), 20 U.5.C. §§ 1681 et seq., and its
implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the basis of sex in
education programs or activities operated by recipients of Federal financial assistance. Sexual
harassment of students, which includes acts of sexual violence, is a form of sex discrimination
prohibited by Title IX. In order to assist recipients, which include school districts, colleges, and
universities (hereinafter “schools” or “recipients”) in meeting these obligations, this letter*
explains that the requirements of Title IX pertaining to sexual harassment also cover sexual
violence, and lays out the specific Title IX requirements applicable to sexual violence.? Sexual
violence, as that term is used in this letter, refers to physical sexual acts perpetrated against a
person’s will or where a person is incapable of giving consent due to the victim’s use of drugs or
alcohol. An individual also may be unable to give consent due to an intellectual or other
disability. A number of different acts fall into the category of sexual violence, including rape,

*The Department has determined that this Dear Colleague Letter is a “significant guidance document” under the
Office of Management and Budget’s Final Bulletin for Agency Good Gmdance Practlces 72 Fed. Reg. 3432

(Jan. 25, 2007), available at:
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/012507_good_guidance. pdf
OCR issues this and other policy guidance to provide recipients with information to assist them in meeting their
obligations, and to provide members of the public with information about their rights, under the civil rights laws
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This
letter does not add requirements to applicable law, but provides information and examples to inform recipients
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested
in commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to us at the
following address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington,
DC 20202.

? Use of the term “sexual harassment” throughout this document includes sexual violence unless otherwise noted.
Sexual harassment also may violate Title IV of the Civil Rights Act of 1964 (42 U.S.C. § 2000c), which prohibits
public school districts and colleges from discriminating against students on the basis of sex, among other bases.
The U.S. Department of Justice enforces Title IV.

400 MARYLAND AVE., S.W., WASHINGTON, DC 20202-1100
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educationo! excellence and ensuring equal access.
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sexual assault, sexual battery, and sexual coercion. All such acts of sexual violence are forms of
sexual harassment covered under Title IX.

The statistics on sexual violence are both deeply troubling and a call to action for the nation. A
report prepared for the National Institute of Justice found that about 1 in S women are victims
of completed or attempted sexual assault while in college.? The report also found that
approximately 6.1 percent of males were victims of completed or attempted sexual assault
during college.* According to data collected under the Jeanne Clery Disclosure of Campus
Security and Campus Crime Statistics Act (Clery Act), 20 U.S.C. § 1092(f), in 2009, college
campuses reported nearly 3,300 forcible sex offenses as defined by the Clery Act.® This problem
is not limited to college. During the 2007-2008 school year, there were 800 reported incidents
of rape and attempted rape and 3,800 reported incidents of other sexual batteries at public
high schools.® Additionally, the likelihood that a woman with intellectual disabilities will be
sexually assaulted is estimated to be significantly higher than the general population.” The
Department is deeply concerned about this problem and is committed to ensuring that all
students feel safe in their school, so that they have the opportunity to benefit fully from the
school’s programs and activities.

This letter begins with a discussion of Title IX’s requirements related to student-on-student
sexual harassment, including sexual violence, and explains schools’ responsibility to take
immediate and effective steps to end sexual harassment and sexual violence. These
requirements are discussed in detail in OCR’s Revised Sexual Harassment Guidance issued in
2001 (2001 Guidance).? This letter supplements the 2001 Guidance by providing additional
guidance and practical examples regarding the Title IX requirements as they relate to sexual
violence. This letter concludes by discussing the proactive efforts schools can take to prevent
sexual harassment and violence, and by providing examples of remedies that schools and OCR
may use to end such conduct, prevent its recurrence, and address its effects. Although some
examples contained in this letter are applicable only in the postsecondary context, sexual

* CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY: FINAL REPORT xiii {Nat’l Criminal Justice Reference Serv.,
Oct. 2007), available at http://www.ncjrs.gov/pdffiles 1/nij/grants/221153.pdf. This study also found that the
majority of campus sexual assaults occur when women are incapacitated, primarily by alcohol. Id. at xviii.

“1d. at 5-5.

*us. Department of Education, Office of Postsecondary Education, Summary Crime Statistics (data compiled from
reports submitted in compliance with the Clery Act), available at
http://www2.ed.gov/admins/lead/safety/criminal2007-09.pdf. Under the Clery Act, forcible sex offenses are
defined as any sexual act directed against another person, forcibly and/or against that person’s will, or not forcibly
or against the person’s will where the victim is incapable of giving consent. Forcible sex offenses include forcible
rape, forcible sodomy, sexual assault with an object, and forcible fondling. 34 C.F.R. Part 668, Subpt. D, App. A.

® SIMONE ROBERS ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY: 2010 at 104 (U.S. Dep’t of Educ. & U.S. Dep’t of Justice,
Nov. 2010), available at http://nces.ed.gov/pubs2011/2011002.pdf.

7 ERIKA HARRELL & MICHAEL R. RAND, CRIME AGAINST PEOPLE WITH DisasiLITIES, 2008 (Bureau of justice Statistics, U.S. Dep’t
of Justice, Dec. 2010), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/capd08.pdf.

® The 2001 Guidance is available on the Department’s Web site at-
http://www?2.ed.gov/about/offices/list/ocr/docs/shguide.pdf. This letter focuses on peer sexual harassment and
violence. Schools’ obligations and the appropriate response to sexual harassment and violence committed by
employees may be different from those described in this letter. Recipients should refer to the 2001 Guidance for
further information about employee harassment of students.
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harassment and violence also are concerns for school districts. The Title IX obligations discussed
in this letter apply equally to school districts unless otherwise noted.

Title IX Requirements Related to Sexual Harassment and Sexual Violence

Schools’ Obligations to Respond to Sexual Harassment and Sexual Violence

Sexual harassment is unwelcome conduct of a sexual nature. It includes unwelcome sexual
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a
sexual nature. Sexual violence is a form of sexual harassment prohibited by Title IX.°

As explained in OCR’s 2001 Guidance, when a student sexually harasses another student, the
harassing conduct creates a hostile environment if the conduct is sufficiently serious that it
interferes with or limits a student’s ability to participate in or benefit from the school’s
program. The more severe the conduct, the less need there is to show a repetitive series of
incidents to prove a hostile environment, particularly if the harassment is physical. indeed, a
single or isolated incident of sexual harassment may create a hostile environment if the
incident is sufficiently severe. For instance, a single instance of rape is sufficiently severe to
create a hostile environment.°

Title IX protects students from sexual harassment in a school’s education programs and
activities. This means that Title IX protects students in connection with all the academic,
educational, extracurricular, athletic, and other programs of the school, whether those
programs take place in a school’s facilities, on a school bus, at a class or training program

® Title IX also prohibits gender-based harassment, which may include acts of verbal, nonverbal, or physical
aggression, intimidation, or hostility based on sex or sex-stereotyping, even if those acts do not involve conduct of
a sexual nature, The Title IX obligations discussed in this letter also apply to gender-based harassment. Gender-
based harassment is discussed in more detail in the 2001 Guidance, and in the 2010 Dear Colleague letter on
Harassment and Bullying, which is available at http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201010.pdf.

19 see, e.g., Jennings v. Univ. of N.C., 444 £.3d 255, 268, 274 n.12 {4th Cir. 2006) (acknowledging that while not an
issue in this case, a single incident of sexual assault or rape could be sufficient to raise a jury question about
whether a hostile environment exists, and noting that courts look to Title VIl cases for guidance in analyzing Title IX
sexual harassment claims); Vance v. Spencer Cnty. Pub. Sch. Dist., 231 F.3d 253, 259 n.4 (6th Cir. 2000) (“‘[w]ithin
the context of Title IX, a student’s claim of hostile environment can arise from a single incident’” (quoting Doe v.
Sch. Admin. Dist. No. 19, 66 F. Supp. 2d 57, 62 (D. Me. 1999))); Soper v. Hoben, 195 F.3d 845, 855 (6th Cir. 1999)
(explaining that rape and sexual abuse “obviously qualiffy] as...severe, pervasive, and objectively offensive sexual
harassment”); see also Berry v. Chi. Transit Auth., 618 F.3d 688, 692 (7th Cir. 2010) (in the Title VII context, “a
single act can create a hostile environment if it is severe enough, and instances of uninvited physical contact with
intimate parts of the body are among the most severe types of sexual harassment”); Turner v. Saloon, Ltd., 595
F.3d 679, 686 (7th Cir. 2010) {noting that “‘[o]ne instance of conduct that is sufficiently severe may be enough,””
which is “especially true when the touching is of an intimate body part” {quoting Jackson v. Cnty. of Racine, 474
F.3d 493, 499 (7th Cir. 2007)}); McKinnis v. Crescent Guardian, Inc., 189 F. App’x 307, 310 (Sth Cir. 2006) {holding

o that “’the deliberate and unwanted touching of {a plaintiff's] intimate body parts can constitute severe sexual
U harassment’” in Title VI cases {quoting Harvill v. Westward Commc’ns, L.L.C., 433 F.3d 428, 436 {5th Cir. 2005))).
R

B
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sponsored by the school at another location, or elsewhere. For example, Title IX protects a
student who is sexually assaulted by a fellow student during a school-sponsored field trip.2!

If a school knows or reasonably should know about student-on-student harassment that
creates a hostile environment, Title IX requires the school to take immediate action to eliminate
the harassment, prevent its recurrence, and address its effects.’? Schools also are required to
publish a notice of nondiscrimination and to adopt and publish grievance procedures. Because
of these requirements, which are discussed in greater detail in the following section, schools
need to ensure that their employees are trained so that they know to report harassment to
appropriate school officials, and so that employees with the authority to address harassment
know how to respond properly. Training for employees should include practical information
about how to identify and report sexual harassment and violence. OCR recommends that this
training be provided to any employees likely to witness or receive reports of sexual harassment
and violence, including teachers, school law enforcement unit employees, school
administrators, school counselors, general counsels, health personnel, and resident advisors.

Schools may have an obligation to respond to student-on-student sexual harassment that
initially occurred off school grounds, outside a school’s education program or activity. if a
student files a complaint with the school, regardless of where the conduct occurred, the school
must process the complaint in accordance with its established procedures. Because students
often experience the continuing effects of off-campus sexual harassment in the educational
setting, schools should consider the effects of the off-campus conduct when evaluating
whether there is a hostile environment on campus. For example, if a student alleges that he or
she was sexually assaulted by another student off school grounds, and that upon returning to
school he or she was taunted and harassed by other students who are the alleged perpetrator’s
friends, the school should take the earlier sexual assault into account in determining whether
there is a sexually hostile environment. The school also should take steps to protect a student
who was assaulted off campus from further sexual harassment or retaliation from the
perpetrator and his or her associates.

Regardless of whether a harassed student, his or her parent, or a third party files a complaint
under the school’s grievance procedures or otherwise requests action on the student’s behalf, a
school that knows, or reasonably should know, about possible harassment must promptly
investigate to determine what occurred and then take appropriate steps to resolve the
situation. As discussed later in this letter, the school’s Title iX investigation is different from any
law enforcement investigation, and a law enforcement investigation does not relieve the school
of its independent Title iX obligation to investigate the conduct. The specific steps in a school’s

" Title IX also protects third parties from sexual harassment or violence in a school’s education programs and
activities. For example, Title IX protects a high school student participating in a college’s recruitment program, a
visiting student athlete, and a visitor in a school’s on-campus residence hall. Title IX also protects employees of a
recipient from sexual harassment. For further information about harassment of employees, see 2001 Guidance at
n.l1.

' This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual
knowledge and deliberate indifference. See Davis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 643, 648 (1999).
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investigation will vary depending upon the nature of the allegations, the age of the student or
students involved (particularly in elementary and secondary schools), the size and
administrative structure of the school, and other factors. Yet as discussed in more detail below,
the school’s inquiry must in all cases be prompt, thorough, and impartial. In cases involving
potential criminal conduct, school personnel must determine, consistent with State and local
law, whether appropriate law enforcement or other authorities should be notified.*

Schools also should inform and obtain consent from the complainant (or the complainant’s
parents if the complainant is under 18 and does not attend a postsecondary institution) before
beginning an investigation. If the complainant requests confidentiality or asks that the
complaint not be pursued, the school should take all reasonable steps to investigate and
respond to the complaint consistent with the request for confidentiality or request not to
pursue an investigation. If a complainant insists that his or her name or other identifiable
information not be disclosed to the alleged perpetrator, the school should inform the
complainant that its ability to respond may be limited.* The school also should tell the
complainant that Title IX prohibits retaliation, and that school officials will not only take steps
to prevent retaliation but also take strong responsive action if it occurs.

As discussed in the 2001 Guidance, if the complainant continues to ask that his or her name or
other identifiable information not be revealed, the school should evaluate that request in the
context of its responsibility to provide a safe and nondiscriminatory environment for all
students. Thus, the school may weigh the request for confidentiality against the following
factors: the seriousness of the alleged harassment; the complainant’s age; whether there have
been other harassment complaints about the same individual; and the alleged harasser’s rights
to receive information about the allegations if the information is maintained by the school as an
“education record” under the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C.

§ 1232g; 34 C.F.R. Part 99." The school should inform the complainant if it cannot ensure
confidentiality. Even if the school cannot take disciplinary action against the alleged harasser
because the complainant insists on confidentiality, it should pursue other steps to limit the
effects of the alleged harassment and prevent its recurrence. Examples of such steps are
discussed later in this letter.

Compliance with Title IX, such as publishing a notice of nondiscrimination, designating an
employee to coordinate Title IX compliance, and adopting and publishing grievance procedures,
can serve as preventive measures against harassment. Combined with education and training
programs, these measures can help ensure that all students and employees recognize the

2 |n states with mandatory reporting faws, schools may be required to report certain incidents to local law
enforcement or child protection agencies.

* schools should refer to the 2001 Guidance for additional information on confidentiality and the alleged
perpetrator’s due process rights.

B ror example, the alleged harasser may have a right under FERPA to inspect and review portions of the complaint
that directly relate to him or her. In that case, the school must redact the complainant’s name and other
identifying information before allowing the alleged harasser to inspect and review the sections of the complaint
that refate to him or her. In some cases, such as those where the school is required to report the incident to local
law enforcement or other officials, the school may not be able to maintain the complainant’s confidentiality.
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nature of sexual harassment and violence, and understand that the school will not tolerate such
conduct. Indeed, these measures may bring potentially problematic conduct to the school’s
attention before it becomes serious enough to create a hostile environment. Training for
administrators, teachers, staff, and students also can help ensure that they understand what
types of conduct constitute sexual harassment or violence, can identify warning signals that
may need attention, and know how to respond. More detailed information and examples of
education and other preventive measures are provided later in this letter.

Procedural Requirements Pertaining to Sexual Harassment and Sexual Violence

Recipients of Federal financial assistance must comply with the procedural requirements
outlined in the Title IX implementing regulations. Specifically, a recipient must:

(A) Disseminate a notice of nondiscrimination;*®

(B) Designate at least one employee to coordinate its efforts to comply with and carry out
its responsibilities under Title 1X;'” and

(C) Adopt and publish grievance procedures providing for prompt and equitable resolution
of student and employee sex discrimination complaints.!®

These requirements apply to all forms of sexual harassment, including sexual violence, and are
important for preventing and effectively responding to sex discrimination. They are discussed in
greater detail below. OCR advises recipients to examine their current policies and procedures
on sexual harassment and sexual violence to determine whether those policies comply with the
requirements articulated in this letter and the 2001 Guidance. Recipients should then
implement changes as needed.

(A) Notice of Nondiscrimination

The Title IX regulations require that each recipient publish a notice of nondiscrimination stating
that the recipient does not discriminate on the basis of sex in its education programs and
activities, and that Title IX requires it not to discriminate in such a manner.'® The notice must
state that inquiries concerning the application of Title IX may be referred to the recipient’s Title
IX coordinator or to OCR. It should include the name or title, office address, telephone number,
and e-mail address for the recipient’s designated Title IX coordinator.

The notice must be widely distributed to all students, parents of elementary and secondary
students, employees, applicants for admission and employment, and other relevant persons.
OCR recommends that the notice be prominently posted on schoo! Web sites and at various

34 C.F.R. §106.9.
Y1d. § 106.8(a).
% 1d. § 106.8(b).
1d. § 106.9(a).
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locations throughout the school or campus and published in electronic and printed publications
of general distribution that provide information to students and employees about the school’s
services and policies. The notice should be available and easily accessible on an ongoing basis.

Title IX does not require a recipient to adopt a policy specifically prohibiting sexual harassment
or sexual violence. As noted in the 2001 Guidance, however, a recipient’s general policy
prohibiting sex discrimination will not be considered effective and would violate Title IX if,
because of the lack of a specific policy, students are unaware of what kind of conduct
constitutes sexual harassment, including sexual violence, or that such conduct is prohibited sex
discrimination. OCR therefore recommends that a recipient’s nondiscrimination policy state
that prohibited sex discrimination covers sexual harassment, including sexual violence, and that
the policy include examples of the types of conduct that it covers.

(B) Title IX Coordinator

The Title 1X regulations require a recipient to notify all students and employees of the name or
title and contact information of the person designated to coordinate the recipient’s compliance
with Title IX.” The coordinator’s responsibilities include overseeing all Title IX complaints and
identifying and addressing any patterns or systemic problems that arise during the review of
such complaints. The Title IX coordinator or designee should be available to meet with students
as needed. If a recipient designates more than one Title IX coordinator, the notice should
describe each coordinator’s responsibilities (e.g., who will handle complaints by students,
faculty, and other employees). The recipient should designate one coordinator as having
ultimate oversight responsibility, and the other coordinators should have titles clearly showing
that they are in a deputy or supporting role to the senior coordinator. The Title IX coordinators
should not have other job responsibilities that may create a conflict of interest. For example,
serving as the Title IX coordinator and a disciplinary hearing board member or general counsel
may create a conflict of interest.

Recipients must ensure that employees designated to serve as Title IX coordinators have
adequate training on what constitutes sexual harassment, including sexual violence, and that
they understand how the recipient’s grievance procedures operate. Because sexual violence
complaints often are filed with the school’s law enforcement unit, all school law enforcement
unit employees should receive training on the school’s Title IX grievance procedures and any
other procedures used for investigating reports of sexual violence. In addition, these employees
should receive copies of the school’s Title IX policies. Schools should instruct law enforcement
unit employees both to notify complainants of their right to file a Title IX sex discrimination
complaint with the school in addition to filing a criminal complaint, and to report incidents of
sexual violence to the Title IX coordinator if the complainant consents. The school’s Title IX
coordinator or designee should be available to provide assistance to school law enforcement
unit employees regarding how to respond appropriately to reports of sexual violence. The Title
IX coordinator also should be given access to school law enforcement unit investigation notes

2 4. § 106.8(a).
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and findings as necessary for the Title IX investigation, so long as it does not compromise the
criminal investigation.

(C) Grievance Procedures

The Title IX regulations require all recipients to adopt and publish grievance procedures
providing for the prompt and equitable resolution of sex discrimination complaints.?* The
grievance procedures must apply to sex discrimination complaints filed by students against
school employees, other students, or third parties.

Title 1X does not require a recipient to provide separate grievance procedures for sexual
harassment and sexual violence complaints. Therefore, a recipient may use student disciplinary
procedures or other separate procedures to resolve such complaints. Any procedures used to
adjudicate complaints of sexual harassment or sexual violence, including disciplinary
procedures, however, must meet the Title IX requirement of affording a complainant a prompt
and equitable resolution.?? These requirements are discussed in greater detail below. If the
recipient relies on disciplinary procedures for Title IX compliance, the Title 1X coordinator
should review the recipient’s disciplinary procedures to ensure that the procedures comply
with the prompt and equitable requirements of Title IX.2

Grievance procedures generally may include voluntary informal mechanisms (e.g., mediation)
for resolving some types of sexual harassment complaints. OCR has frequently advised
recipients, however, that it is improper for a student who complains of harassment to be
required to work out the problem directly with the alleged perpetrator, and certainly not
without appropriate involvement by the school (e.g., participation by a trained counselor, a
trained mediator, or, if appropriate, a teacher or administrator). In addition, as stated in the
2001 Guidance, the complainant must be notified of the right to end the informal process at
any time and begin the formal stage of the complaint process. Moreover, in cases involving
allegations of sexual assault, mediation is not appropriate even on a voluntary basis. OCR
recommends that recipients clarify in their grievance procedures that mediation will not be
used to resolve sexual assault complaints.

g § 106.8(b). Title IX also requires recipients to adopt and publish grievance procedures for employee
complaints of sex discrimination.

2 These procedures must apply to all students, including athletes. If 8 complaint of sexual violence involves a
student athlete, the school must follow its standard procedures for resolving sexual violence complaints. Such
complaints must not be addressed solely by athletics department procedures. Additionally, if an alleged
perpetrator is an elementary or secondary student with a disability, schools must follow the procedural safeguards
in the individuals with Disabilities Education Act (at 20 U.S.C. § 1415 and 34 C.F.R. §§ 300.500-300.519, 300.530-
300.537) as well as the requirements of Section 504 of the Rehabilitation Act of 1973 (at 34 C.F.R. §§ 104.35-
104.36) when conducting the investigation and hearing.

B A school may not absolve itself of its Title IX obligations to investigate and resolve complaints of sexual
harassment or violence by delegating, whether through express contractual agreement or other less formal
arrangement, the responsibility to administer school discipline to school resource officers or “contract” law
enforcement officers. See 34 C.F.R. § 106.4.
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Prompt and Equitable Requirements

As stated in the 2001 Guidance, OCR has identified a number of elements in evaluating whether
a school’s grievance procedures provide for prompt and equitable resolution of sexual
harassment complaints. These elements also apply to sexual violence complaints because, as
explained above, sexual violence is a form of sexual harassment. OCR will review all aspects of a
school’s grievance procedures, including the following elements that are critical to achieve
compliance with Title IX:
¢ Notice to students, parents of elementary and secondary students, and employees of
the grievance procedures, including where complaints may be filed;
e Application of the procedures to complaints alleging harassment carried out by
employees, other students, or third parties;
e Adequate, reliable, and impartial investigation of complaints, including the opportunity
for both parties to present witnesses and other evidence;
¢ Designated and reasonably prompt time frames for the major stages of the complaint
process;
e Notice to parties of the outcome of the complaint;“ and
e An assurance that the school will take steps to prevent recurrence of any harassment
and to correct its discriminatory effects on the complainant and others, if appropriate.

As noted in the 2001 Guidance, procedures adopted by schools will vary in detail, specificity,
and components, reflecting differences in the age of students, school sizes and administrative
structures, State or local legal requirements, and past experiences, Although OCR examines
whether all applicable elements are addressed when investigating sexual harassment
complaints, this letter focuses on those elements where our work indicates that more
clarification and explanation are needed, including:

(A) Notice of the grievance procedures

The procedures for resolving complaints of sex discrimination, including sexual harassment,
should be written in language appropriate to the age of the school’s students, easily
understood, easily located, and widely distributed. OCR recommends that the grievance
procedures be prominently posted on school Web sites; sent electronically to all members of
the school community; available at various locations throughout the school or campus; and
summarized in or attached to major publications issued by the school, such as handbooks,
codes of conduct, and catalogs for students, parents of elementary and secondary students,
faculty, and staff.

(B) Adequate, Reliable, and Impartial Investigation of Complaints

OCR’s work indicates that a number of issues related to an adequate, reliable, and impartial
investigation arise in sexual harassment and violence complaints. In some cases, the conduct

¥ “Outcome” does not refer to information about disciplinary sanctions unless otherwise noted. Notice of the
outcome is discussed in greater detall in Section D below.
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may constitute both sexual harassment under Title IX and criminal activity. Police investigations
may be useful for fact-gathering; but because the standards for criminal investigations are
different, police investigations or reports are not determinative of whether sexual harassment
or violence violates Title IX. Conduct may constitute unlawful sexual harassment under Title I1X
even if the police do not have sufficient evidence of a criminal violation. In addition, a criminal
investigation into allegations of sexual violence does not relieve the school of its duty under
Title IX to resolve complaints promptly and equitably.

A school should notify a complainant of the right to file a criminal complaint, and should not
dissuade a victim from doing so either during or after the school’s internal Title IX investigation.
For instance, if a complainant wants to file a police report, the school should not tell the
complainant that it is working toward a solution and instruct, or ask, the complainant to wait to
file the report.

Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to
begin their own Title IX investigation and, if needed, must take immediate steps to protect the
student in the educational setting. For example, a school should not delay conducting its own
investigation or taking steps to protect the complainant because it wants to see whether the
alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of
Understanding (MOU) with a local police department must allow the school to meet its Title I1X
obligation to resolve complaints promptly and equitably. Although a school may need to delay
temporarily the fact-finding portion of a Title IX investigation while the police are gathering
evidence, once notified that the police department has completed its gathering of evidence
(not the ultimate outcome of the investigation or the filing of any charges), the school must
promptly resume and complete its fact-finding for the Title IX investigation.> Moreover,
nothing in an MOU or the criminal investigation itself should prevent a school from notifying
complainants of their Title IX rights and the school’s grievance procedures, or from taking
interim steps to ensure the safety and well-being of the complainant and the school community
while the law enforcement agency’s fact-gathering is in progress. OCR also recommends that a
school’s MOU include clear policies on when a school will refer a matter to local law
enforcement.

As noted above, the Title IX regulation requires schools to provide equitable grievance
procedures. As part of these procedures, schools generally conduct investigations and hearings
to determine whether sexual harassment or violence occurred. In addressing complaints filed
with OCR under Title IX, OCR reviews a school’s procedures to determine whether the school is
using a preponderance of the evidence standard to evaluate complaints. The Supreme Court
has applied a preponderance of the evidence standard in civil litigation involving discrimination
under Title VIl of the Civil Rights Act of 1964 (Title VIi), 42 U.S.C. §§ 2000e et seq. Like Title iX,

® |n one recent OCR sexual violence case, the prosecutor’s office informed OCR that the police department’s
evidence gathering stage typically takes three to ten calendar days, although the delay in the school's investigation
may be longer in certain instances.
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Title Vil prohibits discrimination on the basis of sex.2® OCR also uses a preponderance of the
evidence standard when it resolves complaints against recipients. For instance, OCR’s Case
Processing Manual requires that a noncompliance determination be supported by the
preponderance of the evidence when resolving allegations of discrimination under all the
statutes enforced by OCR, including Title IX.?” OCR also uses a preponderance of the evidence
standard in its fund termination administrative hearings.?® Thus, in order for a school’s
grievance procedures to be consistent with Title IX standards, the school must use a
preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment
or violence occurred). The “clear and convincing” standard (i.e., it is highly probable or
reasonably certain that the sexual harassment or violence occurred), currently used by some
schools, is a higher standard of proof. Grievance procedures that use this higher standard are
inconsistent with the standard of proof established for violations of the civil rights laws, and are
thus not equitable under Title IX. Therefore, preponderance of the evidence is the appropriate
standard for investigating allegations of sexual harassment or violence.

Throughout a school’s Title IX investigation, including at any hearing, the parties must have an
equal opportunity to present relevant witnesses and other evidence. The complainant and the
alleged perpetrator must be afforded similar and timely access to any information that will be
used at the hearing.”® For example, a school should not conduct a pre-hearing meeting during
which only the alleged perpetrator is present and given an opportunity to present his or her
side of the story, unless a similar meeting takes place with the complainant; a hearing officer or
disciplinary board should not allow only the alleged perpetrator to present character witnesses
at a hearing; and a school should not allow the alleged perpetrator to review the complainant’s

* see, e.g., Desert Paloce, Inc. v. Costa, 539 U.S. 90, 99 (2003) (noting that under the “conventional rule of civil
litigation,” the preponderance of the evidence standard generally applies in cases under Title ViI); Price
Waterhouse v. Hopkins, 490 U.S. 228, 252-55 (1989) (approving preponderance standard in Title VI| sex
discrimination case) (plurality opinion); id. at 260 (White, J., concurring in the judgment); id. at 261 (O’Connor, J.,
concurring in the judgment). The 2001 Guidance noted (on page vi) that “[w]hile Gebser and Davis made clear that
Title VIl agency principles do not apply in determining liability for money damages under Title 1X, the Davis Court
also indicated, through its specific references to Title VIl caselaw, that Title Vil remains relevant in determining
what constitutes hostile environment sexual harassment under Title I1X.” See also Jennings v. Univ. of N.C., 482 F.3d
686, 695 (4th Cir. 2007) (“We look to case law interpreting Title Vi of the Civil Rights Act of 1964 for guidance in
evaluating a claim brought under Title IX.”).

7 OCR’s Case Processing Manual is available on the Department’s Web site, at
http://www2.ed.gov/about/offices/list/ocr/docs/ocrepm.html.

% The Title IX regulations adopt the procedural provisions applicable to Title Vi of the Civil Rights Act of 1964. See
34 C.F.R. § 106.71 ("The procedural provisions applicable to Title VI of the Civil Rights Act of 1964 are hereby
adopted and incorporated herein by reference.”). The Title VI regulations apply the Administrative Procedure Act
to administrative hearings required prior to termination of Federal financial assistance and require that
termination decisions be “supported by and in accordance with the reliable, probative and substantial evidence.”
5 U.S.C. § 556(d). The Supreme Court has interpreted “reliable, probative and substantial evidence” as a direction
to use the preponderance standard. See Steadman v. SEC, 450 U.S. 91, 98-102 (1981).

 Access to this information must be provided consistent with FERPA. For example, if a school introduces an
alleged perpetrator’s prior disciplinary records to support a tougher disciplinary penalty, the complainant would
not be allowed access to those records. Additionally, access should not be given to privileged or confidential
information. For example, the alleged perpetrator should not be given access to communications between the
complainant and a counselor or information regarding the complainant’s sexual history.
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statement without also allowing the complainant to review the alleged perpetrator’s
statement.

While OCR does not require schools to permit parties to have lawyers at any stage of the
proceedings, if a school chooses to allow the parties to have their lawyers participate in the
proceedings, it must do so equally for both parties. Additionally, any school-imposed
restrictions on the ability of lawyers to speak or otherwise participate in the proceedings should
apply equally. OCR strongly discourages schools from allowing the parties personally to
question or cross-examine each other during the hearing. Allowing an alleged perpetrator to
question an alleged victim directly may be traumatic or intimidating, thereby possibly escalating
or perpetuating a hostile environment. OCR also recommends that schools provide an appeals
process. If a school provides for appeal of the findings or remedy, it must do so for both parties.
Schools must maintain documentation of all proceedings, which may include written findings of
facts, transcripts, or audio recordings.

All persons involved in implementing a recipient’s grievance procedures (e.g., Title IX
coordinators, investigators, and adjudicators) must have training or experience in handling
complaints of sexual harassment and sexual violence, and in the recipient’s grievance
procedures. The training also should include applicable confidentiality requirements. In sexual
violence cases, the fact-finder and decision-maker also should have adequate training or
knowledge regarding sexual violence.>® Additionally, a school’s investigation and hearing
processes cannot be equitable unless they are impartial. Therefore, any real or perceived
conflicts of interest between the fact-finder or decision-maker and the parties should be
disclosed.

Public and state-supported schools must provide due process to the alleged perpetrator.
However, schools should ensure that steps taken to accord due process rights to the alleged

perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant.

(C) Designated and Reasonably Prompt Time Frames

OCR will evaluate whether a school’s grievance procedures specify the time frames for all major
stages of the procedures, as well as the process for extending timelines. Grievance procedures
should specify the time frame within which: (1) the school will conduct a full investigation of
the complaint; (2) both parties receive a response regarding the outcome of the complaint; and
(3) the parties may file an appeal, if applicabie. Both parties should be given periodic status
updates. Based on OCR experience, a typical investigation takes approximately 60 calendar days
following receipt of the complaint. Whether OCR considers complaint resolutions to be timely,
however, will vary depending on the complexity of the investigation and the severity and extent
of the harassment. For example, the resolution of a complaint involving multiple incidents with
multiple complainants likely would take longer than one involving a single incident that

¥ For instance, if an investigation or hearing involves forensic evidence, that evidence should be reviewed by a
trained forensic examiner.
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occurred in a classroom during school hours with a single complainant.

(D) Notice of Outcome

Both parties must be notified, in writing, about the outcome of both the complaint and any
appeal,®! i.e., whether harassment was found to have occurred. OCR recommends that schools
provide the written determination of the final outcome to the complainant and the alleged
perpetrator concurrently. Title IX does not require the school to notify the alleged perpetrator
of the outcome before it notifies the complainant.

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be
confusion regarding what information a school may disclose to the complainant.® FERPA
generally prohibits the nonconsensual disclosure of personally identifiable information from a
student’s “education record.” However, as stated in the 2001 Guidance, FERPA permits a school
to disclose to the harassed student information about the sanction imposed upon a student
who was found to have engaged in harassment when the sanction directly relates to the
harassed student. This includes an order that the harasser stay away from the harassed
student, or that the harasser is prohibited from attending school for a period of time, or
transferred to other classes or another residence hall.*? Disclosure of other information in the
student’s “education record,” including information about sanctions that do not relate to the
harassed student, may result in a violation of FERPA.

Further, when the conduct involves a crime of violence or a non-forcible sex offense,“ FERPA
permits a postsecondary institution to disclose to the alleged victim the final results of a

*! As noted previously, “outcome” does not refer to information about disciplinary sanctions unless otherwise
noted.

*1n 1994, Congress amended the General Education Provisions Act (GEPA), of which FERPA is a part, to state that
nothing in GEPA “shall be construed to affect the applicability of title VI of the Civil Rights Act of 1964, title IX of
Education Amendments of 1972, title V of the Rehabilitation Act of 1973, the Age Discrimination Act, or other
statutes prohibiting discrimination, to any applicable program.” 20 U.S.C. § 1221(d). The Department interprets
this provision to mean that FERPA continues to apply in the context of Title IX enforcement, but if there is a direct
conflict between the requirements of FERPA and the requirements of Title iX, such that enforcement of FERPA
would interfere with the primary purpose of Title IX to eliminate sex-based discrimination in schools, the
requirements of Title IX override any conflicting FERPA provisions. See 2001 Guidance at vii.

* This information directly relates to the complainant and is particularly important in sexual harassment cases
because it affects whether a hostile environment has been eliminated. Because seeing the perpetrator may be
traumatic, a complainant in a sexual harassment case may continue to be subject to a hostile environment if he or
she does not know when the perpetrator will return to school or whether he or she will continue to share classes
or a residence hall with the perpetrator. This information also directly affects a complainant’s decision regarding
how to work with the school to eliminate the hostile environment and prevent its recurrence. For instance, if a
complainant knows that the perpetrator will not be at school or will be transferred to other classes or another
residence hall for the rest of the year, the complainant may be less likely to want to transfer to another schoo! or
change classes, but if the perpetrator will be returning to school after a few days or weeks, or remaining in the
complainant’s classes or residence hall, the complainant may want to transfer schools or change classes to avoid
contact. Thus, the complainant cannot make an informed decision about how best to respond without this
information.

* Under the FERPA regulations, crimes of violence include arson; assault offenses (aggravated assault, simple
assault, intimidation); burglary; criminal homicide {manslaughter by negligence); criminal homicide (murder and
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disciplinary proceeding against the alleged perpetrator, regardless of whether the institution
concluded that a violation was committed.”® Additionally, a postsecondary institution may
disclose to anyone—not just the alleged victim—the final results of a disciplinary proceeding if
it determines that the student is an alleged perpetrator of a crime of violence or a non-forcible
sex offense, and, with respect to the allegation made, the student has committed a violation of
the institution’s rules or policies.3®

Postsecondary institutions also are subject to additional rules under the Clery Act. This law,
which applies to postsecondary institutions that participate in Federal student financial aid
programs, requires that “both the accuser and the accused must be informed of the outcome®’
of any institutional disciplinary proceeding brought alleging a sex offense.”*® Compliance with
this requirement does not constitute a violation of FERPA. Furthermore, the FERPA limitations
on redisclosure of information do not apply to information that postsecondary institutions are
required to disclose under the Clery Act.3® Accordingly, postsecondary institutions may not
require a complainant to abide by a nondisclosure agreement, in writing or otherwise, that
would prevent the redisclosure of this information.

Steps to Prevent Sexual Harassment and Sexual Violence and Correct its Discriminatory
Effects on the Complainant and Others

Education and Prevention

In addition to ensuring full compliance with Title IX, schools should take proactive measures to
prevent sexual harassment and violence. OCR recommends that all schools implement
preventive education programs and make victim resources, including comprehensive victim
services, available. Schools may want to include these education programs in their

(1) orientation programs for new students, facuity, staff, and employees; (2) training for
students who serve as advisors in residence halls; (3) training for student athletes and coaches;
and (4) school assemblies and “back to school nights.” These programs should include a

non-negligent manslaughter); destruction, damage or vandalism of property; kidnapping/abduction; robbery; and
forcible sex offenses. Forcible sex offenses are defined as any sexual act directed against another person forcibly or
against that person’s will, or not forcibly or against the person’s will where the victim is incapable of giving
consent. Forcible sex offenses include rape, sodomy, sexual assault with an object, and forcible fondling. Non-
forcible sex offenses are incest and statutory rapée. 34 C.F.R. Part 99, App. A.

$34CFR. § 99.31(a)(13). For purposes of 34 C.F.R. §§ 99.31{a)(13)-(14), disclosure of “final resuits” is limited to
the name of the alleged perpetrator, any violation found to have been committed, and any sanction imposed
against the perpetrator by the school. 34 C.F.R. § 99.39,

* 34 C.F.R. §99.31(a)(14).

7 for purposes of the Clery Act, "outcome” means the institution’s final determination with respect to the alleged
sex offense and any sanctions imposed against the accused. 34 C.F.R. § 668.46(b){11)(vi)(B).

*¥34CFR. § 668.46(b){11)(vi)(B). Under the Clery Act, forcible sex offenses are defined as any sexual act directed
against another person forcibly or against that person’s will, or not forcibly or against the person’s will where the
person is incapable of giving consent. Forcible sex offenses include forcible rape, forcible sodomy, sexual assault
with an object, and forcible fondling. Non-forcible sex offenses include incest and statutory rape. 34 C.F.R. Part
668, Subpt. D, App. A.

34 C.F.R. §99.33(c).
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discussion of what constitutes sexual harassment and sexual violence, the school’s policies and
disciplinary procedures, and the consequences of violating these policies.

The education programs also should include information aimed at encouraging students to
report incidents of sexual violence to the appropriate school and law enforcement authorities.
Schools should be aware that victims or third parties may be deterred from reporting incidents
if alcohol, drugs, or other violations of school or campus rules were involved.*® As a result,
schools should consider whether their disciplinary policies have a chilling effect on victims’ or
other students’ reporting of sexual violence offenses. For example, OCR recommends that
schools inform students that the schools’ primary concern is student safety, that any other
rules violations will be addressed separately from the sexual violence allegation, and that use of
alcohol or drugs never makes the victim at fault for sexual violence.

OCR also recommends that schools develop specific sexual violence materials that include the
schools’ policies, rules, and resources for students, faculty, coaches, and administrators.

Schools also should include such information in their employee handbook and any handbooks
that student athletes and members of student activity groups receive. These materials should
include where and to whom students should go if they are victims of sexual violence. These
materials also should tell students and school employees what to do if they learn of an incident
of sexual violence. Schools also should assess student activities regularly to ensure that the
practices and behavior of students do not violate the schools’ policies against sexual

harassment and sexual violence.

Remedies and Enforcement

As discussed above, if a school determines that sexual harassment that creates a hostile
environment has occurred, it must take immediate action to eliminate the hostile environment,
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary
action against the harasser, effective corrective action may require remedies for the
complainant, as well as changes to the school’s overall services or policies. Examples of these
actions are discussed in greater detail below.

Title IX requires a school to take steps to protect the complainant as necessary, including taking
interim steps before the final outcome of the investigation. The school should undertake these
steps promptly once it has notice of a sexual harassment or violence allegation. The school
should notify the complainant of his or her options to avoid contact with the alleged
perpetrator and allow students to change academic or living situations as appropriate. For
instance, the school may prohibit the alleged perpetrator from having any contact with the
complainant pending the results of the school’s investigation. When taking steps to separate
the complainant and alleged perpetrator, a school should minimize the burden on the

“ The Department’s Higher Education Center for Alcohol, Drug Abuse, and Violence Prevention (HEC) helps
campuses and communities address problems of alcohol, other drugs, and violence by identifying effective
strategies and programs based upon the best prevention science. Information on HEC resources and technical
assistance can be found at www.higheredcenter.org. '
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complainant, and thus should not, as a matter of course, remove complainants from classes or
housing while allowing alleged perpetrators to remain. in addition, schools should ensure that
complainants are aware of their Title IX rights and any available resources, such as counseling,
health, and mental health services, and their right to file a complaint with local law
enforcement.*?

Schools should be aware that complaints of sexual harassment or violence may be followed by
retaliation by the alleged perpetrator or his or her associates. For instance, friends of the
alleged perpetrator may subject the complainant to name-calling and taunting. As part of their
Title IX obligations, schools must have policies and procedures in place to protect against
retaliatory harassment. At a minimum, schools must ensure that complainants and their
parents, if appropriate, know how to report any subsequent problems, and should follow-up
with complainants to determine whether any retaliation or new incidents of harassment have
occurred.

When OCR finds that a school has not taken prompt and effective steps to respond to sexual
harassment or violence, OCR will seek appropriate remedies for both the complainant and the
broader student population. When conducting Title IX enforcement activities, OCR seeks to
obtain voluntary compliance from recipients. When a recipient does not come into compliance
voluntarily, OCR may initiate proceedings to withdraw Federal funding by the Department or
refer the case to the U.S. Department of Justice for litigation.

Schools should proactively consider the following remedies when determining how to respond
to sexual harassment or violence. These are the same types of remedies that OCR would seek in
its cases.

Depending on the specific nature of the problem, remedies for the complainant might include,
but are not limited to:*
e providing an escort to ensure that the complainant can move safely between classes
and activities;
s ensuring that the complainant and alleged perpetrator do not attend the same classes;
¢ moving the complainant or alleged perpetrator to a different residence hall or, in the
case of an elementary or secondary school student, to another school within the
district;
e providing counseling services;
o providing medical services;
s providing academic support services, such as tutoring;

“' The Clery Act requires postsecondary institutions to develop and distribute a statement of policy that informs
students of their options to notify proper law enforcement authorities, including campus and local police, and the
option to be assisted by campus personnel in notifying such authorities. The policy also must notify students of
existing counseling, mental health, or other student services for victims of sexual assault, both on campus and in
the community. 20 U.S.C. §§ 1092(f){8)}(B){v)-{vi).

“ some of these remedies also can be used as interim measures before the school’s investigation is complete.
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e arranging for the complainant to re-take a course or withdraw from a class without
penalty, including ensuring that any changes do not adversely affect the complainant’s
academic record; and

e reviewing any disciplinary actions taken against the complainant to see if there is a
causal connection between the harassment and the misconduct that may have resulted
in the complainant being disciplined.”

Remedies for the broader student population might include, but are not limited to:
Counseling and Training

o offering counseling, health, mental health, or other holistic and comprehensive victim
services to all students affected by sexual harassment or sexual violence, and notifying
students of campus and community counseling, health, mental health, and other
student services;

e designating an individual from the school’s counseling center to be “on call” to assist
victims of sexual harassment or violence whenever needed;

e training the Title IX coordinator and any other employees who are involved in
processing, investigating, or resolving complaints of sexual harassment or sexual
violence, including providing training on:

o the school’s Title IX responsibilities to address allegations of sexual harassment
or violence

o how to conduct Title IX investigations

o information on the link between alcohol and drug abuse and sexual harassment
or violence and best practices to address that link;

o training all schoal law enforcement unit personnel on the school’s Title IX
responsibilities and handling of sexual harassment or violence complaints;

¢ training all employees who interact with students regularly on recognizing and
appropriately addressing allegations of sexual harassment or violence under Title IX; and

¢ informing students of their options to notify proper law enforcement authorities,
including school and local police, and the option to be assisted by school employees in
notifying those authorities.

Development of Materials and Implementation of Policies and Procedures
e developing materials on sexual harassment and violence, which should be distributed to
students during orientation and upon receipt of complaints, as well as widely posted
throughout school buildings and residence halls, and which should include:
o what constitutes sexual harassment or violence
what to do if a student has been the victim of sexual harassment or violence
contact information for counseling and victim services on and off school grounds
how to file a complaint with the school
how to contact the school’s Title IX coordinator

O 00O

“ for example, if the complainant was disciplined for skipping a class in which the harasser was enrolied, the
school should review the incident to determine if the complainant skipped the class to avoid contact with the
harasser.
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o what the school will do to respond to allegations of sexual harassment or
violence, including the interim measures that can be taken

o requiring the Title IX coordinator to communicate regularly with the school’s law
enforcement unit investigating cases and to provide information to law enforcement
unit personnel regarding Title IX requirements;*

e requiring the Title IX coordinator to review all evidence in a sexual harassment or sexual
violence case brought before the school’s disciplinary committee to determine whether
the complainant is entitled to a remedy under Title IX that was not available through the
disciplinary committee;*

¢ requiring the school to create a committee of students and school officials to identify
strategies for ensuring that students:

o know the school's prohibition against sex discrimination, including sexual
harassment and violence

o recognize sex discrimination, sexual harassment, and sexual violence when they
occur

o understand how and to whom to report any incidents

o know the connection between alcohol and drug abuse and sexual harassment or
violence

o feel comfortable that school officials will respond promptly and equitably to

. reports of sexual harassment or violence;

" e issuing new policy statements or other steps that clearly communicate that the school
does not tolerate sexual harassment and violence and will respond to any incidents and
to any student who reports such incidents; and

e revising grievance procedures used to handle sexual harassment and violence
complaints to ensure that they are prompt and equitable, as required by Title IX.

School Investigations and Reports to OCR

s conducting periodic assessments of student activities to ensure that the practices and
behavior of students do not violate the school’s policies against sexual harassment and
violence;

» investigating whether any other students also may have been subjected to sexual
harassment or violence;

s investigating whether schoo! employees with knowledge of allegations of sexual
harassment or violence failed to carry out their duties in responding to those
allegations; )

s conducting, in conjunction with student leaders, a school or campus “climate check” to
assess the effectiveness of efforts to ensure that the school is free from sexual
harassment and violence, and using the resulting information to inform future proactive |
steps that will be taken by the school; and

“ Any personally identifiable information from a student’s education record that the Title IX coordinator provides
to the school’s law enforcement unit is subject to FERPA's nondisclosure requirements.

“ For example, the disciplinary committee may lack the power to implement changes to the complainant’s class
schedule or living situation so that he or she does not come in contact with the alleged perpetrator.
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e submitting to OCR copies of all grievances filed by students alleging sexual harassment
or violence, and providing OCR with documentation related to the investigation of each
complaint, such as witness interviews, investigator notes, evidence submitted by the
parties, investigative reports and summaries, any final disposition letters, disciplinary
records, and documentation regarding any appeals.

Conclusion

The Department is committed to ensuring that all students feel safe and have the opportunity
to benefit fully from their schools’ education programs and activities. As part of this
commitment, OCR provides technical assistance to assist recipients in achieving voluntary
compliance with Title IX,

If you need additional information about Title IX, have questions regarding OCR’s policies, or seek
technical assistance, please contact the OCR enforcement office that serves your state or territory.
The list of offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.
Additional information about addressing sexual violence, including victim resources and
information for schools, is available from the U.S. Department of Justice’s Office on Violence
Against Women (OVW) at http://www.ovw.usdoj.gov/.*

Thank you for your prompt attention to this matter. | look forward to continuing our work
together to ensure that all students have an equal opportunity to learn in a safe and respectful
school climate. :

Sincerely,

/s/

Russlynn Ali
Assistant Secretary for Civil Rights

|
1

% OVW also administers the Grants to Reduce Domestic Violence, Dating Violence, Sexual Assault, and Statking on l

Campus Program. This Federal funding is designed to encourage institutions of higher education to adopt

comprehensive, coordinated responses to domestic violence, dating violence, sexual assault, and stalking. Under

this competitive grant program, campuses, in partnership with community-based nonprofit victim advocacy

organizations and local criminal justice or civil legal agencies, must adopt protocols and policies to treat these

crimes as serious offenses and develop victim service programs and campus policies that ensure victim safety,

offender accountability, and the prevention of such crimes. OVW recently released the first solicitation for the

Services, Training, Education, and Policies to Reduce Domestic Violence, Dating Violence, Sexual Assault and

Stalking in Secondary Schools Grant Program. This innovative grant program will support a broad range of

activities, including training for school administrators, faculty, and staff; development of policies and procedures

for responding to these crimes; holistic and appropriate victim services; development of effective prevention

strategies; and collaborations with mentoring organizations to support middle and high school student victims.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

Questions and Answers on Title IX and Sexual Violence’

Title IX of the Education Amendments of 1972 (“Title IX”)?is a federal civil rights law that prohibits
discrimination on the basis of sex in federally funded education programs and activities. All public
and private elementary and secondary schools, school districts, colleges, and universities receiving

any federal financial assistance (hereinafter “schools”, “recipients”, or “recipient institutions”)
must comply with Title Ix.2

On April 4, 2011, the Office for Civil Rights (OCR) in the U.S. Department of Education issued a Dear
Colleague Letter on student-on-student sexual harassment and sexual violence (“DCL”).* The DCL
explains a school’s responsibility to respond promptly and effectively to sexual violence against
students in accordance with the requirements of Title IX.> Specifically, the DCL:

e Provides guidance on the unique concerns that arise in sexual violence cases, such as a
school’s independent responsibility under Title IX to investigate (apart from any separate
criminal investigation by local police) and address sexual violence.

* The Department has determined that this document is a “significant guidance document” under the Office of
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007),
available at www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507 good guidance.pdf. The Office far
Civil Rights (OCR) issues this and other policy guidance to provide recipients with information to assist them in meeting
their obligations, and to provide members of the public with information about their rights, under the civil rights laws
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This
guidance does not add requirements to applicable law, but provides information and examples to inform recipients
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested in
commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to the following
address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, D.C. 20202.
20 U.S.C. § 1681 et seq.

} Throughout this document the term “schools” refers to recipients of federal financial assistance that operate
educational programs or activities. For Title IX purposes, at the elementary and secondary school level, the recipient
generally is the school district; and at the postsecondary level, the recipient is the individual institution of higher
education. An educational institution that is controlled by a religious organization is exempt from Title IX to the extent
that the law’s requirements conflict with the organization’s religious tenets. 20 U.S.C. § 1681(a){3); 34 C.F.R. §
106.12(a). For application of this provision to a specific institution, please contact the appropriate OCR regional office.
* Available at http://www.ed.gov/ocr/letters/colieague-201104.htmi.

s Although this document and the DCL focus on sexual violence, the legal principles generally also apply to other forms
of sexual harassment.
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* Provides guidance and examples about key Title IX requirements and how they relate to

sexual violence, such as the requirements to publish a policy against sex discrimination,
" designate a Title IX coordinator, and adopt and publish grievance procedures.

¢ Discusses proactive efforts schools can take to prevent sexual violence.

e Discusses the interplay between Title 1X, the Family Educational Rights and Privacy Act
(“FERPA”),® and the Jeanne Clery Disclosure of Campus Security and Campus Crime
Statistics Act (“Clery Act”)’ as it relates to a complainant’s right to know the outcome of his
or her complaint, including relevant sanctions imposed on the perpetrator.

e Provides examples of remedies and enforcement strategies that schools and OCR may use
to respond to sexual violence.

The DCL supplements OCR’s Revised Sexual Harassment Guidance: Harassment of Students by
School Employees, Other Students, or Third Parties, issued in 2001 (2001 Guidance).8 The 2001
Guidance discusses in detail the Title IX requirements related to sexual harassment of students by
school employees, other students, or third parties. The DCL and the 2001 Guidance remain in full
force and we recommend reading these Questions and Answers in conjunction with these
documents.

In responding to requests for technical assistance, OCR has determined that elementary and
secondary schools and postsecondary institutions would benefit from additional guidance
concerning their obligations under Title IX to address sexual violence as a form of sexual
harassment. The following questions and answers further clarify the legal requirements and
guidance articulated in the DCL and the 2001 Guidance and include examples of proactive efforts
schools can take to prevent sexual violence and remedies schools may use to end such conduct,
prevent its recurrence, and address its effects. In order to gain a complete understanding of these
legal requirements and recommendations, this document should be read in full.

Authorized by
/s/

Catherine E. Lhamon April 29, 2014
Assistant Secretary for Civil Rights

®20 U.S.C. §1232g; 34 C.F.R. Part 99.
720 U.5.C. §1092(f).
® Available at http://www.ed.gov/ocr/docs/shguide.html.
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Notice of Language Assistance
Questions and Answers on Title IX and Sexual Violence

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge,
request language assistance services for this Department information by calling 1-800-USA-LEARN
(1-800-872-5327) (TTY: 1-800-877-8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender
el idioma inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), 0 envie un mensaje de
correo electronico a: Ed.Language.Assistance@ed.gov.

REEBENFRALTHER: MBETERE [NEEARBTERE, CAULUERERRAARIR
HAEEMRBRTY, HBTERKTHEN. ELEESHMRBYARERH. MRCFEER
OEBHEZREMEMER, FEE 1-800-USA-LEARN (1-800-872-5327) (BB A T H 4R -
1-800-877-8339), 8% EE #B: Ed.Language.Assistance@ed.gov.,

Théng bio danh cho nhing ngudi ¢6 kha ning Anh ngir han ché: Néu quy vi gap khé khan trong
viéc hiéu Anh ngir thi quy vi c6 thé yéu cu cac dich vu hd trg ngdn ngir cho céc tin tire ctia B§ danh cho
c¢bng chung. Cac dich vu hd trg ngén ngit nay déu mién phi. Néu quy vi mubn biét them chi tiét vé cac
dich vu phién dich hay thong dich, xin vui long goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY:
1-800-877-8339), hodc email: Ed.Language.Assistance(@ed.gov.

S OI=SAE /st 210: SHE Oldhst= M HASO| YLK HL2, NEE A HMEH Lol
CHAt Al IR MHIAZE QESHA 4= UASLICE 01218t HO X AHlAE 222 HSELICH
SAHOIL HSAE ABI AN CHOH XAISt 20t 26 2R, M3HH S 1-800-USA-LEARN (1-800-
872-5327) L= &2 B0 E M S 1-800-877-8339 L= Ol =4
Ed.Language.Assistance@ed.gov S £ H 26t Al D] & LICEH

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi
ng English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa
nagbibigay ng serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay
libre. Kung kailangan ninyo ng dagdag na impormasyon tungko! sa mga serbisyo kaugnay ng
pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa 1-§00-USA-LEARN (1-800-872-5327)
(TTY: 1-800-877-8339), o mag-email sa: Ed.Language.Assistance@ed.gov.

YBeaomJieHHe AJIs1 JIMIL ¢ OTPAHUYEHHBIM 3HAHHUEM AHIJINIiCKOro si3bika: Ecnu Bbl HCNIBIThIBaETE
TPYAHOCTH B MOHUMAHWH aHITIMHACKOTO A3bIKA, BbI MOMKETE MONPOCUTD, YTOObI BaM NPeNOCTABUITH
nepeBoA MHpopMaLuH, koTopyro Munucreperso O6pa3oBaHus JOBOAMT IO BCeoOLIero ceeieHus. ITOT
nepeeon npenocrasnsercs 6ecryiatHo. Ecny Bel XoTHTE Nonyuuts Gonee noapobuyo nHbopmanuio o6
yciyrax YCTHOro ¥ NMCbMEHHOTrO NepeBoa, 3BoHUTe no tenedoHy 1-800-USA-LEARN (1-800-872-
5327) (cnyx6a ans cnabocnblnawux: 1-800-877-8339), unu ornpasbte coobLueHHe MO aapecy:
Ed.Language.Assistance@ed.gov.

Exhibit 3, Page 3

Exhibit 61, Page 84




TABLE OF CONTENTS
Notice Of LaNgUaEe ASSISLANCE .....ccceiiireiicririeirirsrsrsnsesererernterteetereesesessssesissersssesssasasasasesssssarsess san ii
A. A School’s Obligation to Respond to Sexual Violence........eeueeeeeeeriiiniiiniicieieiisisssesessesssssese vene 1
A-1. What is SEXUBI VIOIBNCE? ....couiiiiiiiee ettt ettt a e et st ns e 1
A-2. How does Title IX apply to student-on-student sexual violence? ........cccocvvvvviiiieiirnerennee. 1
A-3. How does OCR determine if a hostile environment has been created?.............. erereerarerens 1

C.

A-4. When does OCR consider a school to have notice of student-on-student sexual
VIOIBNCE? oottt ee e et et e e e et e te s et et e st s e s et sesesesesesesesesasasasasasasaaaaaaasasararasarasassess 2

A-5. What are a school’s basic responsibilities to address student-on-student sexual
VIOIBNCE? ...ttt ettt e bbb s b e e e e e s b e s b e s besabaessassbesebaserneesaesrassbneeenen 2

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of

children? .......oooevvieiicviieieeeeceeed eeteteeereteeeeeireeeeitteeeeietateretteaeaantaaerannreesesanarteeeennrereons 3
Students Protected by Title IX......cocovvninineiiiiiiiimminiiiinsennerernrererereenrereceseserseresesesesses 5
B-1. Does Title IX protect all students from sexual Violence?.........oveeveeeeeveceeeieeeeee e, 5

B-2. How should a school handle sexual violence complaints in which the complainant
and the alleged perpetrator are members of the same Sex?........ccccccvvevvecvieeceecceeeennen, ....5

B-3. What issues may arise with respect to students with disabilities who experience
SEXUAI VIOIBNCE? ..ttt ettt ee et et e e e e s e s ase s e s b nreeeessbasesssbrnessenarreesssssenes 6

B-4. What issues arise with respect to international students and undocumented
students who experience sexual VIOIEBNCE? ........ccocvvivviveeneeieicricnteeree et 7

B-5. How should a school respond to sexual violence when the alleged perpetrator is
not affiliated with the SChOOI? ..ot 9

Title IX Procedural REQUIrEMENTS ......covvuiiiiciriinisnniisissennisniniisessnnesssisssesssssssssesassesssssessessansens 9

C-1. What procedures must a school have in place to prevent sexual violence and

FeSOIVE COMPIATNTS? ..veiiirieiiiii ittt ett e e reeeeae e e seeeenseesnareesbreseases 9
C-2. What information must be included in a school’s notice of nondiscrimination? .............. 10
C-3. What are a Title IX coordinator’s responsibilities?..........ccccvevcerreecnicviiee e 10
C-4. Are there any employees who should not serve as the Title IX coordinator? ................... 11

C-5. Under Title IX, what elements should be included in a school’s procedures for
responding to complaints of sexual VIOIENCE?..........cuovviieereciee e 12

C-6. Is a school required to use separate grievance procedures for sexual violence
COMPIAINES? ..ottt e s e e b e s s et eere e b e ebasseesbeobnessesabosnssrasasesenonnesnne 14

iv

Exhibit 3, Page 4

Exhibit 61, Page 85




D. Responsible Employees and REPOrtiNg .......cuumnuieiiiciririneriiecnieionsesessossssessnsenensesereesesesnessaes 14
D-1. Which school employees are obligated to report incidents of possible sexual
violence to school OffiCials? ..., 14
D-2. Who is a “responsible @mMployee” 2 ...ttt st 15
D-3. What information is a responsible employee obligated to report about an incident
of possible student-on-student sexual VIOIENCE? .........ccoveiiveiieiiieeceeeceeeee e 16
D-4. What should a responsible employee tell a student who discloses an incident of
SEXUAI VIOIBNCE? ...ttt s se et e s e ebe b e bsereerse bt ornsstsebesanesrsons 16
D-5. If a student informs a resident assistant/advisor (RA) that he or she was subjected
to sexual violence by a fellow student, is the RA obligated under Title IX to report
the incident 0 SChOOl OffiCialS? .......cocuiviiriiieicceeeee e et 17
E. Confidentiality and a School’s Obligation to Respond to Sexual Violence.......cc.ccocvueverererennes 18
E-1. How should a school respond to a student’s request that his or her name not be
disclosed to the alleged perpetrator or that no investigation or disciplinary action
be pursued to address the alleged sexual VIOIENCE? .........ooveevieciieieiieeeeee e 18
E-2. What factors should a school consider in weighing a student’s request for
CONFIAENEIAIITY? ..ottt et e st be steebeen e neernsereentesrnans 21
E-3. What are the reporting responsibilities of school employees who provide or
support the provision of counseling, advocacy, health, mental health, or sexual
assault-related services to students who have experienced sexual violence? .................. 22
E-4. Is a school required to investigate information regarding sexual violence incidents
shared by survivors during public awareness events, such as “Take Back the
NTBRE 2 sttt ettt st et s bt et easebeebeebeetentenserbeneeseenesaeeneene .24
F. Investigations and HEarings ......cccccvcciieiniiiiniiiciiiiiiiiicninmenesenssssssesieseseesasssnusssssassesesenessensansses 24
F-1. What elements should a school’s Title IX investigation include?............ccccccoeeeevevenennen. 24
F-2. What are the key differences between a school’s Title IX investigation into
allegations of sexual violence and a criminal investigation?...........ccccoevevvevieiiicirnesiinenn. 27
F-3. How should a school proceed when campus or local law enforcement agencies are
conducting a criminal investigation while the school is conducting a parallel Title IX
INVESTIZATIONT ...ttt e e ebeetbe b s sebeerteene e e st s eass e st s st e snessneeeanis 28
i F-4. Is a school required to process complaints of alleged sexual violence that occurred
W OFF CAMIPUS?....oee ettt ettt s s s s e 29
r F-5. Must a school allow or require the parties to be present during an entire hearing?........ 30
v
R
i
{.“‘— g »
- Exhibit 3, Page 5

Exhibit 61, Page 86




F-6. May every witness at the hearing, including the parties, be cross-examined? ............

F-7. May the complainant’s sexual history be introduced at hearings? ...........ccccovvevvennenn..

F-8. What stages of the investigation are included in the 60-day timeframe referenced

in the DCL as the length for a typical investigation? ...........ccccooviiiiiiciciccence e,

o INEETIM IMIEASUIES ...couieriieeireeiereireniarereriesseesersanssssssascssesessesensssssessessssssonseosasossessenssnnssanses

G-1. Is a school required to take any interim measures before the completion of its

INVESTIZATION? ..ottt ettt rb et s e b et esaeeneabesreesresnbosbeernins

G-2. How should a school determine what interim measures to take? ........cccoue....... SUTVUTIO

G-3. If a school provides all students with access to counseling on a fee basis, does that

suffice for providing counseling as an interim measure?..........cocoovvevvevirerecerireneniennean

. Remedies and NOtiCe Of QULCOME ...vvieuuiiiriiriiieieeesueereseseesmsiereserisesessessssssesssssasssssnnsessans

H-1. What remedies should a school consider in a case of student-on-student sexual

VIOLBINICEY? oottt ettt e e et e s e et e e e eesaeas et aeaeeeaeeasaseneaseasansnsssaaeasssensssssssnaaees

H-2. If, after an investigation, a school finds the alleged perpetrator responsible and
determines that, as part of the remedies for the complainant, it must separate the
complainant and perpetrator, how should the school accomplish this if both

students share the same major and there are limited course options? ..........cce.eu......

H-3. What information must be provided to the complainant in the notice of the

OULCOMIB? c.eiiriiiiiiiieiterieeseereesseesaesbe e sesibeesbaestbessresseesesasesanesanseesessaseonsssnssssnesssesaneanans
1Y T =T | -

I-1. What are the requirements for an appeals Process? ........c.cccvvvvieeeeeeeieeveesec e

I-2.  Must an appeal be available to a complainant who receives a favorable finding but

does not believe a sanction that directly relates to him or her was sufficient? ...........

Title IX Training, EAucation and Prevention ............cccceveveeeerereeeenenssesssessseseeesssssessssssssasens

J-1.  What type of training on Title IX and sexual violence should a school provide to its

EIMPIOYEES? ..ottt et ettt et raeebe s e et e be s s et s sreeabesbebssresntesenentsetnesasoreantes

J-2. How should a school train responsible employees to report incidents of possible

sexual harassment OF SEXUAI VIOIENCE? .o..evivieeeeeeeeeeee e eeeeeeteeeseereeeeeeeeeeeseseeessesees

J-3. What type of training should a school provide to employees who are involved in

implementing the school’s grievance procedures?............cooveeeeviecicceeneeeervereeeneennne

J-4. What type of training on sexual violence should a school provide to its students?.....

Exhibit 3, Page 6

Exhibit 61, Page 87

..... 31
..... 31

..... 31

..... 32
..... 33

..... 33

..... 34

..... 36

..... 36

..... 37

..... 38

..... 38

..... 39

..... 40
..... 41

Vi



B - -1 11} 40 o 42

K-1. Does Title IX protect against retaliation? ..........ccccoceeerveniienniencerese et 42
First AMendment ......ccociiiiiiiiniininiiininiiniiiiiiiiiieisisssessisisiisisieessissssssssssssass soe 43

L-1. How should a school handle its obligation to respond to sexual harassment and
sexual violence while still respecting free-speech rights guaranteed by the
CONSEIEUTION? et b s s bt s bae s breresesbsessssssssesesesnsrasases 43

. The Clery Act and the Violence Against Women Reauthorization Act of 2013.......c.ccceveenennne 44

M-1. How does the Clery Act affect the Title IX obligations of institutions of higher
education that participate in the federal student financial aid programs? ..........cccoevevnen. 44

M-2. Were a school’s obligations under Title IX and the DCL aitered in any way by the
Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, including
Section 304 of that Act, which amends the Clery Act?..........cooooiiiriiii e, 44

. FUrther Federal GUIdANCe......cccieeiecireeireeiireesrinissnerieesssssersestesssensesssersessesssasserassenssenssassransns 45

N-1. Whom should | contact if | have additional questions about the DCL or OCR’s other

Title IX BUIHANCET ...ttt ettt e st st e be s s e e 45
N-2. Are there other resources available to assist a school in complying with Title iIX and
preventing and responding to sexual VIolenCe?..........cocevierercoiiicnnnere e 45
vii

Exhibit 3, Page 7

Exhibit 61, Page 88




A. A School’s Obligation to Respond to Sexual Violence

A-1. What is sexual violence?

Answer: Sexual violence, as that term is used in this document and prior OCR guidance,
refers to physical sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent (e.g., due to the student’s age or use of drugs or alcohol, or
because an intellectual or other disability prevents the student from having the capacity
to give consent). A number of different acts fall into the category of sexual violence,
including rape, sexual assault, sexual battery, sexual abuse, and sexual coercion. Sexual
violence can be carried out by school employees, other students, or third parties. All such
acts of sexual violence are forms of sex discrimination prohibited by Title IX.

. How does Title IX apply to student-on-student sexual violence?

Answer: Under Title IX, federally funded schools must ensure that students of all ages are
not denied or limited in their ability to participate in or benefit from the school’s
educational programs or activities on the basis of sex. A school violates a student’s rights
under Title IX regarding student-on-student sexual violence when the following conditions
are met: (1) the alleged conduct is sufficiently serious to limit or deny a student’s ability to
participate in or benefit from the school’s educational program, i.e. creates a hostile
environment; and (2) the school, upon notice, fails to take prompt and effective steps
reasonably calculated to end the sexual violence, eliminate the hostile environment,
prevent its recurrence, and, as appropriate, remedy its effects.’

. How does OCR determine if a hostile environment has been created?

Answer: As discussed more fully in OCR’s 2001 Guidance, OCR considers a variety of
related factors to determine if a hostile environment has been created; and also considers
the conduct in question from both a subjective and an objective perspective. Specifically,
OCR's standards require that the conduct be evaluated from the perspective of a
reasonable person in the alleged victim’s position, considering all the circumstances. The
more severe the conduct, the less need there is to show a repetitive series of incidents to
prove a hostile environment, particularly if the conduct is physical. Indeed, a single or
isolated incident of sexual violence may create a hostile environment.

® This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual
knowledge and deliberate indifference. See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629, 643 {1999).

Page 1 — Questions and Answers on Title IX and Sexual Violence
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A-4.

A-5.

When does OCR consider a school to have notice of student-on-student sexual violence?

Answer: OCR deems a school to have notice of student-on-student sexual violence if a
responsible employee knew, or in the exercise of reasonable care should have known,
about the sexual violence. See question D-2 regarding who is a responsible employee.

A school can receive notice of sexual violence in many different ways. Some examples of
notice include: a student may have filed a grievance with or otherwise informed the
school’s Title IX coordinator; a student, parent, friend, or other individual may have
reported an incident to a teacher, principal, campus law enforcement, staff in the office of
student affairs, or other responsible employee; or a teacher or dean may have witnessed
the sexual violence.

The school may also receive notice about sexual violence in an indirect manner, from
sources such as a member of the local community, social networking sites, or the media.
In some situations, if the school knows of incidents of sexual violence, the exercise of
reasonable care should trigger an investigation that would lead to the discovery of
additional incidents. For example, if school officials receive a credible report that a
student has perpetrated several acts of sexual violence against different students, that
pattern of conduct should trigger an inquiry as to whether other students have been
subjected to sexual violence by that student. In other cases, the pervasiveness of the
sexual violence may be widespread, openly practiced, or well-known among students or
employees. In those cases, OCR may conclude that the school should have known of the
hostile environment. In other words, if the school would have found out about the sexual
violence had it made a proper inquiry, knowledge of the sexual violence will be imputed
to the school even if the school failed to make an inquiry. A school’s failure to take
prompt and effective corrective action in such cases (as described in questions G-1 to G-3
and H-1 to H-3) would violate Title IX even if the student did not use the school’s
grievance procedures or otherwise inform the school of the sexual violence.

What are a school’s basic responsibilities to address student-on-student sexual
violence?

Answer: When a school knows or reasonably should know of possible sexual violence, it
must take immediate and appropriate steps to investigate or otherwise determine what
occurred (subject to the confidentiality provisions discussed in Section E). If an
investigation reveals that sexual violence created a hostile environment, the school must
then take prompt and effective steps reasonably calculated to end the sexual violence,
eliminate the hostile environment, prevent its recurrence, and, as appropriate, remedy its

Page 2 — Questions and Answers on Title IX and Sexual Violence
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effects. But a school should not wait to take steps to protect its students until students
have already been deprived of educational opportunities.

| Title IX requires a school to protect the complainant and ensure his or her safety as
necessary, including taking interim steps before the final outcome of any investigation.™
The school should take these steps promptly once it has notice of a sexual violence
allegation and should provide the complainant with periodic updates on the status of the
investigation. If the school determines that the sexual violence occurred, the school must
continue to take these steps to protect the complainant and ensure his or her safety, as
necessary. The school should also ensure that the complainant is aware of any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement. For additional information on interim
| measures, see questions G-1 to G-3. |

If a school delays responding to allegations of sexual violence or responds inappropriately, |

the school’s own inaction may subject the student to a hostile environment. If it does, the

school will also be required to remedy the effects of the sexual violence that could

reasonably have been prevented had the school responded promptly and appropriately. |
i For example, if a school’s ignoring of a student’s complaints of sexual assault by a fellow

student results in the complaining student having to remain in classes with the other |

student for several weeks and the complaining student’s grades suffer because he or she

was unable to concentrate in these classes, the school may need to permit the

complaining student to retake the classes without an academic or financial penalty (in

addition to any other remedies) in order to address the effects of the sexual violence.

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of
children?

Answer: Yes. Although this document and the DCL focus on student-on-student sexual

violence, Title IX also protects students from other forms of sexual harassment (including

sexual violence and sexual abuse}, such as sexual harassment carried out by school
| employees. Sexual harassment by school employees can include unwelcome sexual
advances; requests for sexual favors; and other verbal, nonverbal, or physical conduct of a |
| ' sexual nature, including but not limited to sexual activity. Title IX's prohibition against

10 Throughout this document, unless otherwise noted, the term “complainant” refers to the student who allegedly
experienced the sexual violence.

Page 3 — Questions and Answers on Title IX and Sexual Violence
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sexual harassment generally does not extend to legitimate nonsexual touching or other
nonsexual conduct. But in some circumstances, nonsexual conduct may take on sexual
connotations and rise to the level of sexual harassment. For example, a teacher
repeatedly hugging and putting his or her arms around students under inappropriate
circumstances could create a hostile environment. Early signs of inappropriate behavior
with a child can be the key to identifying and preventing sexual abuse by school
personnel. :

A school’s Title IX obligations regarding sexual harassment by employees can, in some
instances, be greater than those described in this document and the DCL. Recipients
should refer to OCR’s 2001 Guidance for further information about Title IX obligations
regarding harassment of students by school employees. In addition, many state and local
laws have mandatory reporting requirements for schools working with minors. Recipients
should be careful to satisfy their state and local legal obligations in addition to their Title
IX obligations, including training to ensure that school employees are aware of their
obligations under such state and local laws and the consequences for failing to satisfy
those obligations.

With respect to sexual activity in particular, OCR will always view as unwelcome and
nonconsensual sexual activity between an adult school employee and an elementary
school student or any student below the legal age of consent in his or her state. In cases
involving a student who meets the legal age of consent in his or her state, there will still
be a strong presumption that sexual activity between an adult school employee and a
student is unwelcome and nonconsensual. When a school is on notice that a school
employee has sexually harassed a student, it is responsible for taking prompt and
effective steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even if a school was
not on notice, the school is nonetheless responsible for remedying any effects of the
sexual harassment on the student, as well as for ending the sexual harassment and

' preventing its recurrence, when the employee engaged in the sexual activity in the

context of the employee’s provision of aid, benefits, or services to students (e.g.,
teaching, counseling, supervising, advising, or transporting students).

A school should take steps to protect its students from sexual abuse by its employees. It is
therefore imperative for a school to develop policies prohibiting inappropriate conduct by
school personnel and procedures for identifying and responding to such conduct. For
example, this could include implementing codes of conduct, which might address what is
commonly known as grooming — a desensitization strategy common in adult educator
sexual misconduct. Such policies and procedures can ensure that students, parents, and
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® ®
school personnel have clear guidelines on what are appropriate and inappropriate
interactions between adults and students in a school setting or in school-sponsored
activities. Additionally, a school should provide training for administrators, teachers, staff,
parents, and age-appropriate classroom information for students to ensure that everyone

understands what types of conduct are prohibited and knows how to respond when
problems arise.™

B. Students Protected by Title IX

B-1.

Does Title IX protect all students from sexual violence?

Answer: Yes. Title IX protects all students at recipient institutions from sex discrimination,
including sexual violence. Any student can experience sexual violence: from elementary to
professional school students; male and female students; straight, gay, lesbian, bisexual
and transgender students; part-time and full-time students; students with and without
disabilities; and students of different races and national origins.

. How should a school handle sexual violence complaints in which the complainant and

the alleged perpetrator are members of the same sex?

Answer: A school’s obligation to respond appropriately to sexual violence complaints is
the same irrespective of the sex or sexes of the parties involved. Title IX protects all
students from sexual violence, regardless of the sex of the alleged perpetrator or
complainant, including when they are members of the same sex. A school must
investigate and resolve allegations of sexual violence involving parties of the same sex
using the same procedures and standards that it uses in all complaints involving sexual
violence.

Title IX's sex discrimination prohibition extends to claims of discrimination based on
gender identity or failure to conform to stereotypical notions of masculinity or femininity
and OCR accepts such complaints for investigation. Similarly, the actual or perceived
sexual orientation or gender identity of the parties does not change a school’s obligations.
Indeed, lesbian, gay, bisexual, and transgender (LGBT) youth report high rates of sexual
harassment and sexual violence. A school should investigate and resolve allegations of
sexual violence regarding LGBT students using the same procedures and standards that it

1 For additional informational on training please see the Department of Education’s Resource and Emergency

Management for Schools Technical Assistance Center — Adult Sexual Misconduct in Schools: Prevention and
Management Training, available at http://rems.ed.gov/Docs/ASM Marketing Flyer.pdf.
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uses in all complaints involving sexual violence. The fact that incidents of sexual violence

may be accompanied by anti-gay comments or be partly based on a student’s actual or
perceived sexual orientation does not relieve a school of its obligation under Title IX to
investigate and remedy those instances of sexual violence.

If a school’s policies related to sexual violence include examples of particular types of
conduct that violate the school’s prohibition on sexual violence, the school should
consider including examples of same-sex conduct. In addition, a school should ensure that
staff are capable of providing culturally competent counseling to all complainants. Thus, a
school should ensure that its counselors and other staff who are responsible for receiving
and responding to complaints of sexual violence, including investigators and hearing
board members, receive appropriate training about working with LGBT and gender-
nonconforming students and same-sex sexual violence. See questions J-1 to J-4 for
additional information regarding training.

Gay-straight alliances and similar student-initiated groups can also play an important role
in creating safer school environments for LGBT students. On June 14, 2011, the
Department issued guidance about the rights of student-initiated groups in public
secondary schools under the Equal Access Act. That guidance is available at
http://www2.ed.gov/policy/elsec/guid/secletter/110607.html.

B-3. What issues may arise with respect to students with disabilities who experience sexual
violence?

Answer: When students with disabilities experience sexual violence, federal civil rights
laws other than Title IX may also be relevant to a school’s responsibility to investigate and
address such incidents.'? Certain students require additional assistance and support. For
example, students with intellectual disabilities may need additional help in learning about
sexual violence, including a school’s sexual violence education and prevention programs,
what constitutes sexual violence and how students can report incidents of sexual

12 OCR enforces two civil rights laws that prohibit disability discrimination. Section 504 of the Rehabilitation Act of
1973 (Section 504) prohibits disability discrimination by public or private entities that receive federal financial
assistance, and Title Il of the American with Disabilities Act of 1990 (Title I} prohibits disability discrimination by all
state and local public entities, regardless of whether they receive federal funding. See 29 U.S.C. § 794 and 34 C.F.R.
part 104; 42 U.S.C. § 12131 et seq. and 28 C.F.R. part 35. OCR and the U.S. Department of Justice (DOI) share the
responsibility of enforcing Title Il in the educational context. The Department of Education’s Office of Special
Education Programs in the Office of Special Education and Rehabilitative Services administers Part B of the
Individuals with Disabilities Education Act (IDEA). 20 U.S.C. 1400 et seq. and 34 C.F.R. part 300. IDEA provides
financial assistance to states, and through them to local educational agencies, to assist in providing specia!
education and related services to eligible children with disabilities ages three through twenty-one, inclusive.
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B-4.

violence. In addition, students with disabilities who experience sexual violence may

require additional services and supports, including psychological services and counseling
services. Postsecondary students who need these additional services and supports can
seek assistance from the institution’s disability resource office.

A student who has not been previously determined to have a disability may, as a result of
experiencing sexual violence, develop a mental health-related disability that could cause
the student to need special education and related services. At the elementary and
secondary education level, this may trigger a school’s child find obligations under IDEA
and the evaluation and placement requirements under Section 504, which together
require a school to evaluate a student suspected of having a disability to determine if he
or she has a disability that requires special education or related aids and services.?

A school must also ensure that any school reporting forms, information, or training about
sexual violence be provided in a manner that is accessible to students and employees with
disabilities, for example, by providing electronically-accessible versions of paper forms to
individuals with print disabilities, or by providing a sign language interpreter to a deaf
individual attending a training. See question J-4 for more detailed information on student
training.

What issues arise with respect to international students and undocumented students
who experience sexual violence?

Answer: Title IX protects all students at recipient institutions in the United States
regardless of national origin, immigration status, or citizenship status.’ A school should
ensure that all students regardless of their immigration status, including undocumented
students and international students, are aware of their rights under Title I1X. A school must
also ensure that any school reporting forms, information, or training about sexual violence
be provided in a manner accessible to students who are English language learners. OCR
recommends that a school coordinate with its international office and its undocumented
student program coordinator, if applicable, to help communicate information about Title
IX in languages that are accessible to these groups of students. OCR also encourages
schools to provide foreign national complainants with information about the U
nonimmigrant status and the T nonimmigrant status. The U nonimmigrant status is set

B see 34 C.F.R. §§ 300.8; 300.111; 300.201; 300.300-300.311 (IDEA); 34 C.F.R. §§ 104.3(j) and 104.35 (Section 504).
Schools must comply with applicable consent requirements with respect to evaluations. See 34 C.F.R. § 300.300.

* OCR enforces Title VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal
financial assistance on the basis of race, color, or national origin. 42 U.S.C. § 2000d.
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aside for victims of certain crimes who have suffered substantial mental or physical abuse

as a result of the crime and are helpful to law enforcement agency in the investigation or
prosecution of the qualifying criminal activity.”> The T nonimmigrant status is available
for victims of severe forms of human trafficking who generally comply with a law
enforcement agency in the investigation or prosecution of the human trafficking and who
would suffer extreme hardship involving unusual and severe harm if they were removed
from the United States.*®

A school should be mindful that unique issues may arise when a foreign studenton a
student visa experiences sexual violence. For example, certain student visas require the
student to maintain a full-time course load (generally at least 12 academic credit hours
per term), but a student may need to take a reduced course load while recovering from
the immediate effects of the sexual violence. OCR recommends that a school take steps to
ensure that international students on student visas understand that they must typically
seek prior approval of the designated school official (DSO) for student visas to drop below
a full-time course load. A school may also want to encourage its employees involved in
handling sexual violence complaints and counseling students who have experienced
sexual violence to approach the DSO on the student’s behalf if the student wishes to drop
below a full-time course load. OCR recommends that a school take steps to ensure that its
employees who work with international students, including the school’s DSO, are trained
on the school’s sexual violence policies and that employees involved in handling sexual
violence complaints and counseling students who have experienced sexual violence are
aware of the special issues that international students may encounter. See questions J-1
to J-4 for additional information regarding training.

A school should also be aware that threatening students with deportation or invoking a
student’s immigration status in an attempt to intimidate or deter a student from filing a
Title IX complaint would violate Title IX’s protections against retaliation. For more
information on retaliation see question K-1.

' For more information on the U nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human-
trafficking-other-crimes/victims-criminal-activity-u-nonimmigrant-status/questions-answers-victims-criminal-

'8 For more information on the T nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human-
trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status.
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B-5. How should a school respond to sexual violence when the alleged perpetrator is not
affiliated with the school?

Answer: The appropriate response will differ depending on the level of control the school
has over the alleged perpetrator. For example, if an athlete or band member from a
visiting school sexually assaults a student at the home school, the home school may not
be able to discipline or take other direct action against the visiting athlete or band
member. However (and subject to the confidentiality provisions discussed in Section E), it
should conduct an inquiry into what occurred and should report the incident to the
visiting school and encourage the visiting school to take appropriate action to prevent
further sexual violence. The home school should also notify the student of any right to file
a complaint with the alleged perpetrator’s school or local law enforcement. The home
school may also decide not to invite the visiting school back to its campus.

Even though a school’s ability to take direct action against a particular perpetrator may be
limited, the school must still take steps to provide appropriate remedies for the
complainant and, where appropriate, the broader school population. This may include
providing support services for the complainant, and issuing new policy statements making
it clear that the school does not tolerate sexual violence and will respond to any reports
about such incidents. For additional information on interim measures see questions G-1 to
G-3.

C. Title IX Procedural Requirements

Overview

C-1. What procedures must a school have in place to prevent sexual violence and resolve
complaints?

Answer: The Title IX regulations outline three key procedural requirements. Each school
must: ‘

(1) disseminate a notice of nondiscrimination (see question C-2);*

(2) designate at least one employee to coordinate its efforts to comply with and carry
out its responsibilities under Title IX (see questions C-3 to C-4);*® and

Y34 C.F.R. § 106.9.
¥ 1d. § 106.8(a).
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(3) adopt and publish grievance procedures providing for the prompt and equitable

resolution of student and employee sex discrimination complaints (see questions C-5 to
c-6)."

These requirements apply to all forms of sex discrimination and are particularly important
for preventing and effectively responding to sexual violence.

Procedural requirements under other federal laws may also apply to complaints of sexual
violence, including the requirements of the Clery Act.?’ For additional information about
the procedural requirements in the Clery Act, please see
http://www2.ed.gov/admins/lead/safety/campus.htmi.

Notice of Nondiscrimination

C-2. What information must be included in a school’s notice of nondiscrimination?

Answer: The notice of nondiscrimination must state that the school does not discriminate
on the basis of sex in its education programs and activities, and that it is required by Title
IX not to discriminate in such a manner. The notice must state that questions regarding
Title IX may be referred to the school’s Title IX coordinator or to OCR. The school must
notify all of its students and employees of the name or title, office address, telephone
number, and email address of the school’s designated Title IX coordinator.?!

Title IX Coordinator

C-3. What are a Title IX coordinator’s responsibilities?

Answer: A Title IX coordinator’s core responsibilities include overseeing the school’s

response to Title IX reports and complaints and identifying and addressing any patterns or

systemic problems revealed by such reports and complaints. This means that the Title IX

coordinator must have knowledge of the requirements of Title IX, of the school’s own

policies and procedures on sex discrimination, and of all complaints raising Title IX issues

throughout the school. To accomplish this, subject to the exemption for school counseling

employees discussed in question E-3, the Title IX coordinator must be informed of all |

1d. § 106.8(b).

¥ Al postsecondary institutions participating in the Higher Education Act’s Title IV student financial assistance
programs must comply with the Clery Act.

2 Eor more information on notices of nondiscrimination, please see OCR’s Notice of Nondiscrimination (August
2010), available at http://www.ed.gov/ocr/docs/nondisc.pdf.
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reports and complaints raising Title IX issues, even if the report or complaint was initially
filed with another individual or office or if the investigation will be conducted by another
individual or office. The school should ensure that the Title IX coordinator is given the
training, authority, and visibility necessary to fulfill these responsibilities.

Because the Title IX coordinator must have knowledge of all Title IX reports and
complaints at the school, this individual (when properly trained) is generally in the best
position to evaluate a student’s request for confidentiality in the context of the school’s
responsibility to provide a safe and nondiscriminatory environment for all students. A
school may determine, however, that another individual should perform this role. For
additional information on confidentiality requests, see questions E-1 to E-4. If a school
relies in part on its disciplinary procedures to meet its Title IX obligations, the Title 1X
coordinator should review the disciplinary procedures to ensure that the procedures
comply with the prompt and equitable requirements of Title IX as discussed in question
C-5.

In addition to these core responsibilities, a school may decide to give its Title IX
coordinator additional responsibilities, such as: providing training to students, faculty, and
staff on Title IX issues; conducting Title IX investigations, including investigating facts
relevant to a complaint, and determining appropriate sanctions against the perpetrator
and remedies for the complainant; determining appropriate interim measures for a
complainant upon learning of a report or complaint of sexual violence; and ensuring that
appropriate policies and procedures are in place for working with local law enforcement
and coordinating services with local victim advocacy organizations and service providers,
including rape crisis centers. A school must ensure that its Title IX coordinator is
appropriately trained in all areas over which he or she has responsibility. The Title IX
coordinator or designee should also be available to meet with students as needed.

if a school designates more than one Title IX coordinator, the school’s notice of
nondiscrimination and Title IX grievance procedures should describe each coordinator’s
responsibilities, and one coordinator should be designated as having ultimate oversight
responsibility.

. Are there any employees who should not serve as the Title IX coordinator?

Answer: Title IX does not categorically preclude particular employees from serving as
Title IX coordinators. However, Title IX coordinators should not have other job
responsibilities that may create a conflict of interest. Because some complaints may raise
issues as to whether or how well the school has met its Title IX obligations, designating
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the same employee to serve both as the Title IX coordinator and the general counsel

(which could include representing the school in legal claims alleging Title IX violations)
poses a serious risk of a conflict of interest. Other employees whose job responsibilities
may conflict with a Title IX coordinator’s responsibilities include Directors of Athletics,
Deans of Students, and any employee who serves on the judicial/hearing board or to
whom an appeal might be made. Designating a full-time Title IX coordinator will minimize
the risk of a conflict of interest.

Grievance Procedures

C-5. Under Title IX, what elements should be included in a school’s procedures for

responding to complaints of sexual violence?

Answer: Title IX requires that a school adopt and publish grievance procedures providing
for prompt and equitable resolution of student and employee complaints of sex
discrimination, including sexual violence. In evaluating whether a school’s grievance
procedures satisfy this requirement, OCR will review all aspects of a school’s policies and
practices, including the following elements that are critical to achieve compliance with
Title IX:

(1) notice to students, parents of elementary and secondary students, and employees
of the grievance procedures, including where complaints may be filed;

(2) application of the grievance procedures to complaints filed by students or on their
behalf alleging sexual violence carried out by employees, other students, or third
parties;

(3) provisions for adequate, reliable, and impartial investigation of complaints,
including the opportunity for both the complainant and alleged perpetrator to
present witnesses and evidence;

(4) designated and reasonably prompt time frames for the major stages of the
complaint process (see question F-8);

(5) written notice to the complainant and alleged perpetrator of the outcome of the
complaint (see question H-3); and

(6) assurance that the school will take steps to prevent recurrence of any sexual
violence and remedy discriminatory effects on the complainant and others, if
appropriate.
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To ensure that students and employees have a clear understanding of what constitutes
sexual violence, the potential consequences for such conduct, and how the school
processes complaints, a school’s Title IX grievance procedures should also explicitly
include the following in writing, some of which themselves are mandatory obligations
under Title IX:

(1) astatement of the school’s jurisdiction over Titie IX complaints;

(2) adequate definitions of sexual harassment (which includes sexual violence) and an
explanation as to when such conduct creates a hostile environment;

(3) reporting policies and protocols, including provisions for confidential reporting;

(4) identification of the employee or employees responsible for evaluating requests
for confidentiality;

(5) notice that Title IX prohibits retaliation;

(6) notice of a student’s right to file a criminal complaint and a Title IX complaint
simultaneously;

(7} notice of available interim measures that may be taken to protect the student in
the educational setting;

(8) the evidentiary standard that must be used (preponderance of the evidence) (i.e.,
more likely than not that sexual violence occurred) in resolving a complaint;

(9) notice of potential remedies for students;
(10) notice of potential sanctions against perpetrators; and
(11) sources of counseling, advocacy, and support.
For more information on interim measures, see questions G-1 to G-3.

The rights established under Title IX must be interpreted consistently with any federally
guaranteed due process rights. Procedures that ensure the Title IX rights of the
complainant, while at the same time according any federally guaranteed due process to
both parties involved, will lead to sound and supportable decisions. Of course, a school
should ensure that steps to accord any due process rights do not restrict or unnecessarily
delay the protections provided by Title IX to the complainant.
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A school’s procedures and practices will vary in detail, specificity, and components,
reflecting differences in the age of its students, school size and administrative structure
state or local legal requirements (e.g., mandatory reporting requirements for schools
working with minors), and what it has learned from past experiences.

’

. Is a school required to use separate grievance procedures for sexual violence

complaints?

Answer: No. Under Title IX, a school may use student disciplinary procedures, general
Title IX grievance procedures, sexual harassment procedures, or separate procedures to
resolve sexual violence complaints. However, any procedures used for sexual violence
complaints, including disciplinary procedures, must meet the Title IX requirement of
affording a complainant a prompt and equitable resolution (as discussed in question C-5),
including applying the preponderance of the evidence standard of review. As discussed in
question C-3, the Title IX coordinator should review any process used to resolve
complaints of sexual violence to ensure it complies with requirements for prompt and
equitable resolution of these complaints. When using disciplinary procedures, which are
often focused on the alleged perpetrator and can take considerable time, a school should
be mindful of its obligation to provide interim measures to protect the complainant in the
educational setting. For more information on timeframes and interim measures, see
questions F-8 and G-1 to G-3.

D. Responsible Employees and Relagorting22

D-1. Which school employees are obligated to report incidents of possible sexual violence to

school officials?

Answer: Under Title IX, whether an individual is obligated to report incidents of alleged
sexual violence generally depends on whether the individual is a responsible employee of
the school. A responsible employee must report incidents of sexual violence to the Title IX
coordinator or other appropriate school designee, subject to the exemption for school
counseling employees discussed in question E-3. This is because, as discussed in question
A-4, a school is obligated to address sexual violence about which a responsible employee
knew or should have known. As explained in question C-3, the Title IX coordinator must be
informed of all reports and complaints raising Title IX issues, even if the report or

2 This document addresses only Title IX's reporting requirements. It does not address requirements under the
Clery Act or other federal, state, or local laws, or an individual school’s code of conduct.
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D-2.

complaint was initially filed with another individual or office, subject to the exemption for
school counseling employees discussed in question E-3.

Who is a “responsible employee”?

Answer: According to OCR’s 2001 Guidance, a responsible employee includes any
employee: who has the authority to take action to redress sexual violence; who has been
given the duty of reporting incidents of sexual violence or any other misconduct by
students to the Title IX coordinator or other appropriate school designee; or whom a
student could reasonably believe has this authority or duty.23

A school must make clear to all of its employees and students which staff members are
responsible employees so that students can make informed decisions about whether to
disclose information to those employees. A school must also inform all employees of their
own reporting responsibilities and the importance of informing complainants of: the
reporting obligations of responsible employees; complainants’ option to request
confidentiality and available confidential advocacy, counseling, or other support services;
and complainants’ right to file a Title IX complaint with the school and to report a crime to
campus or local law enforcement.

Whether an émployee is a responsible employee will vary depending on factors such as
the age and education level of the student, the type of position held by the employee, and
consideration of both formal and informal school practices and procedures. For example,
while it may be reasonable for an elementary school student to believe that a custodial
staff member or cafeteria worker has the authority or responsibility to address student
misconduct, it is less reasonable for a college student to believe that a custodial staff
member or dining hall employee has this same authority.

As noted in response to question A-4, when a responsible employee knows or reasonably
should know of possible sexual violence, OCR deems a school to have notice of the sexual
violence. The school must take immediate and appropriate steps to investigate or
otherwise determine what occurred (subject to the confidentiality provisions discussed in
Section E), and, if the school determines that sexual violence created a hostile
environment, the school must then take appropriate steps to address the situation. The

2 The Supreme Court held that a school will only be liable for money damages in a private lawsuit where there is
actual notice to a school official with the authority to address the alleged discrimination and take corrective action.
Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 290 (1998), and Davis, 524 U.S. at 642. The concept of a
“responsible employee” under OCR’s guidance for administrative enforcement of Title IX is broader.
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D-3.

D-4.

school has this obligation regardless of whether the student, student’s parent, or a third
party files a formal complaint. For additional information on a school’s responsibilities to
address student-on-student sexual violence, see question A-5. For additional information
on training for school employees, see questions J-1 to J-3.

What information is a responsible employee obligated to report about an incident of
possible student-on-student sexual violence?

Answer: Subject to the exemption for school counseling employees discussed in question
E-3, a responsible employee must report to the school’s Title IX coordinator, or other
appropriate school designee, all relevant details about the alleged sexual violence that the
student or another person has shared and that the school will need to determine what
occurred and to resolve the situation. This includes the names of the alleged perpetrator
(if known), the student who experienced the alleged sexual violence, other students
involved in the alleged sexual violence, as well as relevant facts, including the date, time,
and location. A school must make clear to its responsible employees to whom they should
report an incident of alleged sexual violence.

To ensure compliance with these reporting obligations, it is important for a school to train
its responsible employees on Title IX and the school’s sexual violence policies and
procedures. For more information on appropriate training for school employees, see
question J-1 to J-3.

What should a responsible employee tell a student who discloses an incident of sexual
violence?

Answer: Before a student reveals information that he or she may wish to keep
confidential, a responsible employee should make every effort to ensure that the student
understands: (i) the employee’s obligation to report the names of the alleged perpetrator
and student involved in the alleged sexual violence, as well as relevant facts regarding the
alleged incident (including the date, time, and location), to the Title IX coordinator or
other appropriate school officials, (ii) the student’s option to request that the school
maintain his or her confidentiality, which the school (e.g., Title IX coordinator) will
consider, and (iii) the student’s ability to share the information confidentially with
counseling, advocacy, health, mental health, or sexual-assault-related services (e.g.,
sexual assault resource centers, campus health centers, pastoral counselors, and campus
mental health centers). As discussed in questions E-1 and E-2, if the student requests
confidentiality, the Title IX coordinator or other appropriate school designee responsible
for evaluating requests for confidentiality should make every effort to respect this request
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D-5.

and should evaluate the request in the context of the school’s responsibility to provide a
safe and nondiscriminatory environment for all students.

If a student informs a resident assistant/advisor (RA) that he or she was subjected to
sexual violence by a fellow student, is the RA obligated under Title IX to report the
incident to school officials?

Answer: As discussed in questions D-1 and D-2, for Title IX purposes, whether an
individual is obligated under Title IX to report alleged sexual violence to the school’s Title
IX coordinator or other appropriate school designee generally depends on whether the
individual is a responsible employee.

The duties and responsibilities of RAs vary among schools, and, therefore, a school should
consider its own policies and procedures to determine whether its RAs are responsible
employees who must report incidents of sexual violence to the Title IX coordinator or
other appropriate school designee.24 When making this determination, a school should
consider if its RAs have the general authority to take action to redress misconduct or the
duty to report misconduct to appropriate school officials, as well as whether students
could reasonably believe that RAs have this authority or duty. A school should also
consider whether it has determined and clearly informed students that RAs are generally
available for confidential discussions and do not have the authority or responsibility to
take action to redress any misconduct or to report any misconduct to the Title 1X
coordinator or other appropriate school officials. A school should pay particular attention
to its RAs’ obligations to report other student violations of school policy (e.g., drug and
alcohol violations or physical assault). If an RA is required to report other misconduct that
violates school policy, then the RA would be considered a responsible employee obligated
to report incidents of sexual violence that violate school policy.

If an RA is a responsible employee, the RA should make every effort to ensure that before
the student reveals information that he or she may wish to keep confidential, the student
understands the RA’s reporting obligation and the student’s option to request that the
school maintain confidentiality. It is therefore important that schools widely disseminate
policies and provide regular training clearly identifying the places where students can seek
confidential support services so that students are aware of this information. The RA

“ Postsecondary institutions should be aware that, regardless of whether an RA is a responsible employee under
Title IX, RAs are considered “campus security authorities” under the Clery Act. A school’s responsibilities in regard
to crimes reported to campus security authorities are discussed in the Department’s regulations on the Clery Act at
34 C.F.R. § 668.46. .
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should also explain to the student (again, before the student reveals information that he
or she may wish to keep confidential) that, although the RA must report the names of the
alleged perpetrator (if known), the student who experienced the alleged sexual violence,
other students involved in the alleged sexual violence, as well as relevant facts, including
the date, time, and location to the Title IX coordinator or other appropriate school
designee, the school will protect the student’s confidentiality to the greatest extent
possible. Prior t'o providing information about the incident to the Title IX coordinator or
other appropriate school designee, the RA should consult with the student about how to
protect his or her safety and the details of what will be shared with the Title IX
coordinator. The RA should explain to the student that reporting this information to the
Title IX coordinator or other appropriate school designee does not necessarily mean that a
formal complaint or investigation under the school’s Title IX grievance procedure must be
initiated if the student-requests confidentiality. As discussed in questions E-1 and E-2, if
the student requests confidentiality, the Title IX coordinator or other appropriate school
designee responsible for evaluating requests for confidentiality should make every effort
to respect this request and should evaluate the request in the context of the school’s
responsibility to provide a safe and nondiscriminatory environment for all students.

Regardless of whether a reporting obligation exists, all RAs should inform students of their
right to file a Title IX complaint with the school and report a crime to campus or local law
enforcement. If a student discloses sexual violence to an RA who is a responsible
employee, the school will be deemed to have notice of the sexual violence even if the
student does not file a Title IX complaint. Additionally, all RAs should provide students
with information regarding on-campus resources, including victim advocacy, housing
assistance, academic support, counseling, disability services, health and mental health
services, and legal assistance. RAs should also be familiar with local rape crisis centers or
other off-campus resources and provide this information to students.

E. Confidentiality and a School’s Obligation to Respond to Sexual Violence

E-1. How should a school respond to a student’s request that his or her name not be

disclosed to the alleged perpetrator or that no investigation or disciplinary action be
pursued to address the alleged sexual violence?

Answer: Students, or parents of minor students, reporting incidents of sexual violence
sometimes ask that the students’ names not be disclosed to the alleged perpetrators or
that no investigation or disciplinary action be pursued to address the alleged sexual
violence. OCR strongly supports a student’s interest in confidentiality in cases involving
sexual violence. There are situations in which a school must override a student’s request
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for confidentiality in order to meet its Title IX obligations; however, these instances will be
limited and the information should only be shared with individuals who are responsible
for handling the school’s response to incidents of sexual violence. Given the sensitive
nature of reports of sexual violence, a school should ensure that the information is
maintained in a secure manner. A school should be aware that disregarding requests for
confidentiality can have a chilling effect and discourage other students from reporting
sexual violence. In the case of minors, state mandatory reporting laws may require
disclosure, but can generally be followed without disclosing information to school
personnel who are not responsible for handling the school’s response to incidents of
sexual violence.”

Even if a student does not specifically ask for confidentiality, to the extent possible, a
school should only disclose information regarding alleged incidents of sexual violence to
individuals who are responsible for handling the school’s response. To improve trust in

the process for investigating sexual violence complaints, a school should notify students of
the information that will be disclosed, to whom it will be disclosed, and why. Regardless
of whether a student complainant requests confidentiality, a school must take steps to
protect the complainant as necessary, including taking interim measures before the final
outcome of an investigation. For additional information on interim measures see
questions G-1 to G-3.

For Title IX purposes, if a student requests that his or her name not be revealed to the
alleged perpetrator or asks that the school not investigate or seek action against the
alleged perpetrator, the school should inform the student that honoring the request may
limit its ability to respond fully to the incident, including pursuing disciplinary action
against the alleged perpetrator. The school should also explain that Title IX includes
protections against retaliation, and that school officials will not only take steps to prevent
retaliation but also take strong responsive action if it occurs. This includes retaliatory
actions taken by the school and school officials. When a school knows or reasonably
should know of possible retaliation by other students or third parties, including threats,
intimidation, coercion, or discrimination (including harassment), it must take immediate

% The school should be aware of the alleged student perpetrator’s right under the Family Educational Rights and
Privacy Act (“FERPA”) torequest to inspect and review information about the allegations if the information directly
relates to the alleged student perpetrator and the information is maintained by the school as an education record.
In such a case, the school must either redact the complainant’s name and all identifying information before
allowing the alleged perpetrator to inspect and review the sections of the complaint that relate to him or her, or
must inform the alleged perpetrator of the specific information in the complaint that are about the alleged
perpetrator. See 34 C.F.R. § 99.12(a) The school should also make complainants aware of this right and explain
how it might affect the school’s ability to maintain complete confidentiality.
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and appropriate steps to investigate or otherwise determine what occurred. Title 1X
requires the school to protect the complainant and ensure his or her safety as necessary.
See question K-1 regarding retaliation.

If the student still requests that his or her name not be disclosed to the alleged
perpetrator or that the school not investigate or seek action against the alleged
perpetrator, the school will need to determine whether or not it can honor such a request
while still providing a safe and nondiscriminatory environment for all students, including
the student who reported the sexual violence. As discussed in question C-3, the Title iIX
coordinator is generally in the best position to evaluate confidentiality requests. Because
schools vary widely in size and administrative structure, OCR recognizes that a school may
reasonably determine that an employee other than the Title IX coordinator, such as a
sexual assault response coordinator, dean, or other school official, is better suited to
evaluate such requests. Addressing the needs of a student reporting sexual violence while
determining an appropriate institutional response requires expertise and attention, and a
school should ensure that it assigns these responsibilities to employees with the capability
and training to fulfill them. For example, if a school has a sexual assault response
coordinator, that person should be consulted in evaluating requests for confidentiality.
The school should identify in its Title IX policies and procedures the employee or
employees responsible for making such determinations.

If the school determines that it can respect the student’s request not to disclose his or her
identity to the alleged perpetrator, it should take all reasonable steps to respond to the
complaint consistent with the request. Although a student’s request to have his or her
name withheld may limit the school’s ability to respond fully to an individual allegation of
sexual violence, other means may be available to address the sexual violence. There are
steps a school can take to limit the effects of the alleged sexual violence and prevent its
recurrence without initiating formal action against the alleged perpetrator or revealing
the identity of the student complainant. Examples include providing increased monitoring,
supervision, or security at locations or activities where the misconduct occurred;
providing training and education materials for students and employees; changing and
publicizing the school’s policies on sexual violence; and conducting climate surveys
regarding sexual violence. In instances affecting many students, an alleged perpetrator
can be put on notice of allegations of harassing behavior and be counseled appropriately
without revealing, even indirectly, the identity of the student complainant. A school must
also take immediate action as necessary to protect the student while keeping the identity
of the student confidential. These actions may include providing support services to the
student and changing living arrangements or course schedules, assignments, or tests.
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E-2. What factors should a school consider in weighing a student’s request for
confidentiality?

Answer: When weighing a student’s request for confidentiality that could preciude a
meaningful investigation or potential discipline of the alleged perpetrator, a school should
consider a range of factors.

These factors include circumstances that suggest there is an increased risk of the alleged
perpetrator committing additional acts of sexual violence or other violence (e.g., whether
there have been other sexual violence complaints about the same alleged perpetrator,
whether the alleged perpetrator has a history of arrests or records from a prior school
indicating a history of violence, whether the alleged perpetrator threatened further sexual
violence or other violence against the student or others, and whether the sexual violence
was committed by multiple perpetrators). These factors also include circumstances that
suggest there is an increased risk of future acts of sexual violence under similar
circumstances (e.g., whether the student’s report reveals a pattern of perpetration (e.g.,
via illicit use of drugs or alcohol) at a given location or by a particular group). Other factors
that should be considered in assessing a student’s request for confidentiality include
whether the sexual violence was perpetrated with a weapon; the age of the student
subjected to the sexual violence; and whether the school possesses other means to obtain
relevant evidence (e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time
considering its responsibility to provide a safe and nondiscriminatory environment for all
students, including the student who reported the sexual violence. For example, if the
school has credible information that the alleged perpetrator has committed one or more
prior rapes, the balance of factors would compel the school to investigate the allegation
of sexual violence, and if appropriate, pursue disciplinary action in a manner that may
require disclosure of the student’s identity to the alleged perpetrator. If the school
determines that it must disclose a student’s identity to an alleged perpetrator, it should
inform the student prior to making this disclosure. In these cases, it is also especially
important for schools to take whatever interim measures are necessary to protect the
student and ensure the safety of other students. If a school has a sexual assault response
coordinator, that person should be consulted in identifying safety risks and interim
measures that are necessary to protect the student. In the event the student requests

{7 that the school inform the perpetrator that the student asked the school not to

investigate or seek discipline, the school should honor this request and inform the alleged

. perpetrator that the school made the decision to go forward. For additional information
po on interim measures see questions G-1 to G-3. Any school officials responsible for
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discussing safety and confidentiality with students should be trained on the effects of

trauma and the appropriate methods to communicate with students subjected to sexual
violence. See questions J-1 to J-3.

On the other hand, if, for example, the school has no credible information about prior
sexual violence committed by the alleged perpetrator and the alleged sexual violence was
not perpetrated with a weapon or accompanied by threats to repeat the sexual violence
against the complainant or others or part of a larger pattern at a given location or by a
particular group, the balance of factors would likely compel the school to respect the
student’s request for confidentiality. In this case the school should still take all reasonable
steps to respond to the complaint consistent with the student’s confidentiality request
and determine whether interim measures are appropriate or necessary. Schools should be
mindful that traumatic events such as sexual violence can result in delayed
decisionmaking by a student who has experienced sexual violence. Hence, a student who
initially requests confidentiality might later request that a full investigation be conducted.

E-3. What are the reporting responsibilities of school employees who provide or support the
provision of counseling, advocacy, health, mental health, or sexual assault-related
services to students who have experienced sexual violence?

Answer: OCR does not require campus mental-health counselors, pastoral counselors,
social workers, psychologists, health center employees, or any other person with a
professional license requiring confidentiality, or who is supervised by such a person, to
report, without the student’s consent, incidents of sexual violence to the school in a way
that identifies the student. Although these employees may have responsibilities that
would otherwise make them responsible employees for Title IX purposes, OCR recognizes
the importance of protecting the counselor-client relationship, which often requires
confidentiality to ensure that students will seek the help they need.

Professional counselors and pastoral counselors whose official responsibilities include
providing mental-health counseling to members of the school community are not
required by Title IX to report any information regarding an incident of alleged sexual
violence to the Title IX coordinator or other appropriate school designee.?

- ®The exemption from reporting obligations for pastoral and professional counselors under Title IX is consistent

with the Clery Act. For additional information on reporting obligations under the Clery Act, see Office of
Postsecondary Education, Handbook for Campus Safety and Security Reporting (2011}, available at
http://www?2.ed.gov/admins/lead/safety/handbook.pdf. Similar to the Clery Act, for Title IX purposes, a pastoral

counselor is a person who is associated with a religious order or denomination, is recognized by that religious
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OCR recognizes that some people who provide assistance to students who experience

sexual violence are not professional or pastoral counselors. They include all individuals
who work or volunteer in on-campus sexual assault centers, victim advocacy offices,
women’s centers, or heaith centers (“non-professional counselors or advocates”),
including front desk staff and students. OCR wants students to feel free to seek their
assistance and therefore interprets Title IX to give schools the latitude not to require
these individuals to report incidents of sexual violence in a way that identifies the student
without the student’s consent.?’ These non-professional counselors or advocates are
valuable sources of support for students, and OCR strongly encourages schools to
designate these individuals as confidential sources.

Pastoral and professional counselors and non-professional counselors or advocates should
be instructed to inform students of their right to file a Title IX complaint with the school
and a separate complaint with campus or local law enforcement. In addition to informing
students about campus resources for counseling, medical, and academic support, these
persons should also indicate that they are available to assist students in filing such
complaints. They should also explain that Title IX includes protections against retaliation,
and that school officials will not only take steps to prevent retaliation but also take strong
responsive action if it occurs. This includes retaliatory actions taken by the school and
school officials. When a school knows or reasonably should know of possible retaliation by
other students or third parties, including threats, intimidation, coercion, or discrimination
(including harassment), it must take immediate and appropriate steps to investigate or
otherwise determine what occurred. Title IX requires the school to protect the
complainant and ensure his or her safety as necessary.

In order to identify patterns or systemic problems related to sexual violence, a school
should collect aggregate data about sexual violence incidents from non-professional
counselors or advocates in their on-campus sexual assault centers, women’s centers, or

order or denomination as someone who provides confidential counseling, and is functioning within the scope of
that recognition as a pastoral counselor. A professional counselor is a person whose official responsibilities include
providing mental health counseling to members of the institution’s community and who is functioning within the
scope of his or her license or certification. This definition applies even to professional counselors who are not
employees of the school, but are under contract to provide counseling at the school. This includes individuals who
are not yet licensed or certified as a counselor, but are acting in that role under the supervision of an individua!
who is licensed or certified. An example is a Ph.D. counselor-trainee acting under the supervision of a professional
counselor at the schoo!.

z Postsecondary institutions should be aware that an individual who is counseling students, but who does not
meet the Clery Act definition of a pastoral or professional counselor, is not exempt from being a campus security
authority if he or she otherwise has significant responsibility for student and campus activities. See fn. 24.
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F.

F-1.

o

health centers. Such individuals should report only general information about incidents of
sexual violence such as the nature, date, time, and general location of the incident and
should take care to avoid reporting personally identifiable information about a student.
Non-professional counselors and advocates should consult with students regarding what
information needs to be withheld to protect their identity.

Is a school required to investigate information regarding sexual violence incidents
shared by survivors during public awareness events, such as “Take Back the Night”?

Answer: No. OCR wants students to feel free to participate in preventive education
programs and access resources for survivors. Therefore, public awareness events such as
“Take Back the Night” or other forums at which students disclose experiences with sexual
violence are not considered notice to the school for the purpose of triggering an
individual investigation unless the survivor initiates a complaint. The school should
instead respond to these disclosures by reviewing sexual assault policies, creating
campus-wide educational programs, and conducting climate surveys to learn more about
the prevalence of sexual violence at the school. Although Title IX does not require the
school to investigate particular incidents discussed at such events, the school should
ensure that survivors are aware of any available resources, including counseling, health,
and mental health services. To ensure that the entire school community understands their
Title IX rights related to sexual violence, the school should also provide information at
these events on Title IX and how to file a Title IX complaint with the school, as well as
options for reporting an incident of sexual violence to campus or local law enforcement.

Investigations and Hearings

Overview

What elements should a school’s Title IX investigation include?

Answer: The specific steps in a school’s Title IX investigation will vary depending on the
nature of the allegation, the age of the student or students involved, the size and
administrative structure of the school, state or local legal requirements (including
mandatory reporting requirements for schools working with minors), and what it has
learned from past experiences.

For the purposes of this document the term “investigation” refers to the process the
school uses to resolve sexual violence complaints. This includes the fact-finding
investigation and any-hearing and decision-making process the school uses to determine:
(1) whether or not the conduct occurred; and, (2) if the conduct occurred, what actions
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the school will take to end the sexual violence, eliminate the hostile environment, and

prevent its recurrence, which may include imposing sanctions on the perpetrator and
providing remedies for the complainant and broader student population.

In all cases, a school’s Title IX investigation must be adequate, reliable, impartial, and
prompt and include the opportunity for both parties to present witnesses and other
evidence. The investigation may include a hearing to determine whether the conduct
occurred, but Title IX does not necessarily require a hearing.”® Furthermore, neither Title
IX nor the DCL specifies who should conduct the investigation. It could be the Title IX
coordinator, provided there are no conflicts of interest, but it does not have to be. All
persons involved in conducting a school’s Title IX investigations must have training or
experience in handling complaints of sexual violence and in the school’s grievance
procedures. For additional information on training, see question J-3.

When investigating an incident of alleged sexual violence for Title IX purposes, to the
extent possible, a school should coordinate with any other ongoing school or criminal
investigations of the incident and establish appropriate fact-finding roles for each
investigator. A school should also consider whether information can be shared among the
investigators so that complainants are not unnecessarily required to give multiple
statements about a traumatic event. If the investigation includes forensic evidence, it may
be helpful for a school to consult with local or campus law enforcement or a forensic
expert to ensure that the evidence is correctly interpreted by school officials. For
additional information on working with campus or local law enforcement see question
F-3.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve
complaints of sexual violence promptly and equitably, it should recognize that imposing
sanctions against the perpetrator, without additional remedies, likely will not be sufficient
to eliminate the hostile environment and prevent recurrence as required by Title IX. If a
school typically processes complaints of sexual violence through its disciplinary process
and that process, including any investigation and hearing, meets the Title IX requirements
discussed above and enables the school to end the sexual violence, eliminate the hostile
environment, and prevent its recurrence, then the school may use that process to satisfy
its Title IX obligations and does not need to conduct a separate Title IX investigation. As
discussed in question C-3, the Title IX coordinator should review the disciplinary process

% This answer addresses only Title IX’s requirements for investigations. It does not address legal rights or
requirements under the U.S. Constitution, the Clery Act, or other federal, state, or local laws.
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to ensure that it: (1) complies with the prompt and equitable requirements of Title IX;

(2) allows for appropriate interim measures to be taken to protect the complainant during
the process; and (3) provides for remedies to the complainant and school community
where appropriate. For more information about interim measures, see questions G-1 to
G-3, and about remedies, see questions H-1 and H-2.

The investigation may include, but is not limited to, conducting interviews of the
complainant, the alleged perpetrator, and any witnesses; reviewing law enforcement
investigation documents, if applicable; reviewing student and personnel files; and
gathering and examining other relevant documents or evidence. While a school has
flexibility in how it structures the investigative process, for Title IX purposes, a school
must give the complainant any rights that it gives to the alleged perpetrator. A balanced
and fair process that provides the same opportunities to both parties will lead to sound
and supportable decisions.? Specifically:

e Throughout the investigation, the parties must have an equal opportunity to present-

relevant witnesses and other evidence.

e The school must use a preponderance-of-the-evidence (i.e., more likely than not)
standard in any Title IX proceedings, including any fact-finding and hearings.

¢ If the school permits one party to have lawyers or other advisors at any stage of the
proceedings, it must do so equally for both parties. Any school-imposed restrictions
on the ability of lawyers or other advisors to speak or otherwise participate in the
proceedings must also apply equally.

e |f the school permits one party to submit third-party expert testimony, it must do so
equally for both parties.

e If the school provides for an appeal, it must do so equally for both parties.

e Both parties must be notified, in writing, of the outcome of both the complaint and
any appeal (see question H-3).

®ps explained in question C-5, the parties may have certain due process rights under the U.S. Constitution.
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Intersection with Criminal Investigations

F-2. What are the key differences between a school’s Title IX investigation into allegations of

sexual violence and a criminal investigation?

Answer: A criminal investigation is intended to determine whether an individual violated
criminal law; and, if at the conclusion of the investigation, the individual is tried and found
guilty, the individual may be imprisoned or subject to criminal penalties. The U.S.
Constitution affords criminal defendants who face the risk of incarceration numerous
protections, including, but not limited to, the right to counsel, the right to a speedy trial,

the right to a jury trial, the right against self-incrimination, and the right to confrontation.

In addition, government officials responsible for criminal investigations (including police
and prosecutors) normally have discretion as to which complaints from the public they
will investigate.

By contrast, a Title IX investigation will never result in incarceration of an individual and,
therefore, the same procedural protections and legal standards are not required. Further,
while a criminal investigation is initiated at the discretion of law enforcement authorities,
a Title IX investigation is not discretionary; a school has a duty under Title IX to resolve
complaints promptly and equitably and to provide a safe and nondiscriminatory
environment for all students, free from sexual harassment and sexual violence. Because
the standards for pursuing and completing criminal investigations are different from those
used for Title IX investigations, the termination of a criminal investigation without an
arrest or conviction does not affect the school’s Title IX obligations.

Of course, criminal investigations conducted by local or campus law enforcement may be
useful for fact gathering if the criminal investigation occurs within the recommended
timeframe for Title IX investigations; but, even if a criminal investigation is ongoing, a
school must still conduct its own Title IX investigation.

A school should notify complainants of the right to file a criminal complaint and should
not dissuade a complainant from doing so either during or after the school’s internal Title
IX investigation. Title IX does not require a school to report alleged incidents of sexual
violence to law enforcement, but a school may have reporting obligations under state,
local, or other federal laws.
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F-3.

How should a school proceed when campus or local law enforcement agencies are
conducting a criminal investigation while the school is conducting a parallel Title IX
investigation?

Answer: A school should not wait for the conclusion of a criminal investigation or criminal
proceeding to begin its own Title IX investigation. Although a school may need to delay
temporarily the fact-finding portion of a Title IX investigation while the police are
gathering evidence, it is important for a school to understand that during this brief delay
in the Title IX investigation, it must take interim measures to protéct the complainant in
the educational setting. The school should also continue to update the parties on the
status of the investigation and inform the parties when the school resumes its Title IX
investigation. For additional information on interim measures see questions G-1 to G-3.

If a school delays the fact-finding portion of a Title IX investigation, the school must
promptly resume and complete its fact-finding for the Title IX investigation once it learns
that the police department has completed its evidence gathering stage of the criminal
investigation. The school should not delay its investigationk until the ultimate outcome of
the criminal investigation or the filing of any charges. OCR recommends that a school
work with its campus police, local law enforcement, and local prosecutor’s office to learn
when the evidence gathering stage of the criminal investigation is complete. A school may
also want to enter into a memorandum of understanding (MOU) or other agreement with
these agencies regarding the protocols and procedures for referring allegations of sexual
violence, sharing information, and conducting contemporaneous investigations. Any MOU
or other agreement must allow the school to meet its Title IX obligation to resolve
complaints promptly and equitably, and must comply with the Family Educational Rights
and Privacy Act (“FERPA”) and other applicable privacy laws.

The DCL states that in one instance a prosecutor’s office informed OCR that the police
department’s evidence gathering stage typically takes three to ten calendar days,
although the delay in the school’s investigation may be longer in certain instances. OCR
understands that this example may not be representative and that the law enforcement

. agency’s process often takes more than ten days. OCR recognizes that the length of time

for evidence gathering by criminal investigators will vary depending on the specific
circumstances of each case.
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Off-Campus Conduct

F-4. Is a school required to process complaints of alleged sexual violence that occurred off

campus?

Answer: Yes. Under Title IX, a school must process all complaints of sexual violence,
regardless of where the conduct occurred, to determine whether the conduct occurred in
the context of an education program or activity or had continuing effects on campus or in
an off-campus education program or activity.

A school must determine whether the alleged off-campus sexual violence occurred in the
context of an education program or activity of the school; if so, the school must treat the
complaint in the same manner that it treats complaints regarding on-campus conduct. In
other words, if a school determines that the alleged misconduct took place in the context
of an education program or activity of the school, the fact that the alleged misconduct
took place off campus does not relieve the school of its obligation to investigate the
complaint as it would investigate a complaint of sexual violence that occurred on campus.

Whether the alleged misconduct occurred in this context may not always be apparent
from the complaint, so a school may need to gather additional information in order to
make such a determination. Off-campus education programs and activities are clearly
covered and include, but are not limited to: activities that take place at houses of
fraternities or sororities recognized by the school; school-sponsored field trips, including
athletic team travel; and events for school clubs that occur off campus (e.g., a debate
team trip to another school or to a weekend competition).

Even if the misconduct did not occur in the context of an education program or activity, a
school must consider the effects of the off-campus misconduct when evaluating whether
there is a hostile environment on campus or in an off-campus education program or
activity because students often experience the continuing effects of off-campus sexual
violence while at school or in an off-campus education program or activity. The school
cannot address the continuing effects of the off-campus sexual violence at school or in an
off-campus education program or activity unless it processes the complaint and gathers
appropriate additional information in accordance with its established procedures.

Once a school is on notice of off-campus sexual violence against a student, it must assess
whether there are any continuing effects on campus or in an off-campus education
program or activity that are creating or contributing to a hostile environment and, if so,
address that hostile environment in the same manner in which it would address a hostile
environment created by on-campus misconduct. The mere presence on campus or in an

Page 29 — Questions and Answers on Title IX and Sexual Violence

Exhibit 3, Page 36

Exhibit 61, Page 117




off-campus education program or activity of the alleged perpetrator of off-campus sexual
violence can have continuing effects that create a hostile environment. A school should
also take steps to protect a student who alleges off-campus sexual violence from further
harassment by the alleged perpetrator or his or her friends, and a school may have to take
steps to protect other students from possible assault by the alleged perpetrator. In other
words, the school should protect the school community in the same way it would had the
sexual violence occurred on campus. Even if there are no continuing effects of the off-
campus sexual violence experienced by the student on campus or in an off-campus
education program or activity, the school still should handle these incidents as it would
handle other off-campus incidents of misconduct or violence and consistent with any
other applicable laws. For example, if a school, under its code of conduct, exercises
jurisdiction over physical altercations between students that occur off campus outside of
an education program or activity, it should also exercise jurisdiction over incidents of
student-on-student sexual violence that occur off campus outside of-an education
program or activity.

Hearings30

F-5. Must a school allow or require the parties to be present during an entire hearing?

Answer: If a school uses a hearing process to determine responsibility for acts of sexual
violence, OCR does not require that the school allow a complainant to be present for the
entire hearing; it is up to each school to make this determination. But if the school allows
one party to be present for the entirety of a hearing, it must do so equally for both
parties. At the same time, when requested, a school should make arrangements so that
the complainant and the alleged perpetrator do not have to be present in the same room
at the same time. These two objectives may be achieved by using closed circuit television
or other means. Because a school has a Title IX obligation to investigate possible sexual
violence, if a hearing is part of the school’s Title IX investigation process, the school must
not require a complainant to be present at the hearing as a prerequisite to proceed with
the hearing.

% As noted in question F-1, the investigation may include a hearing to determine whether the conduct occurred,
but Title IX does not necessarily require a hearing. Although Title IX does not dictate the membership of a hearing
board, OCR discourages schools from allowing students to serve on hearing boards in cases involving allegations of
sexual violence.
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F-6.

F-7.

May every witness at the hearing, including the parties, be cross-examined?

Answer: OCR does not require that a school allow cross-examination of witnesses,
including the parties, if they testify at the hearing. But if the school allows one party to
cross-examine witnesses, it must do so equally for both parties.

OCR strongly discourages a school from allowing the parties to personally question or
cross-examine each other during a hearing on alleged sexual violence. Allowing an alleged
perpetrator to question a complainant directly may be traumatic or intimidating, and may
perpetuate a hostile environment. A school may choose, instead, to allow the parties to
submit questions to a trained third party (e.g., the hearing panel) to ask the questions on
their behalf. OCR recommends that the third party screen the questions submitted by the
parties and only ask those it deems appropriate and relevant to the case.

May the complainant’s sexual history be introduced at hearings?

Answer: Questioning about the complainant’s sexual history with anyone other than the

alleged perpetrator should not be permitted. Further, a school should recognize that the

mere fact of a current or previous consensual dating or sexual relationship between the

two parties does not itself imply consent or preclude a finding of sexual violence. The |
school should also ensure that hearings are conducted in a manner that does not inflict |
additional trauma on the complainant. |

Timeframes

F-8.

What stages of the investigation are included in the 60-day timeframe referenced in the
DCL as the length for a typical investigation?

on OCR’s experience in typical cases. The 60-calendar day timeframe refers to the entire
investigation process, which includes conducting the fact-finding investigation, holding a
hearing or engaging in another decision-making process to determine whether the alleged
sexual violence occurred and created a hostile environment, and determining what
actions the school will take to eliminate the hostile environment and prevent its
recurrence, including imposing sanctions against the perpetrator and providing remedies
for the complainant and school community, as appropriate. Although this timeframe does
not include appeals, a school should be aware that an unduly long appeals process may

Answer: As noted in the DCL, the 60-calendar day timeframe for investigations is based
impact whether the school’s response was prompt and equitable as required by Title IX.
|
i
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OCR does not require a school to complete investigations within 60 days; rather OCR

evaluates on a case-by-case basis whether the resolution of sexual violence complaints is
prompt and equitable. Whether OCR considers an investigation to be prompt as required
by Title IX will vary depending on the complexity of the investigation and the severity and
extent of the alleged conduct. OCR recognizes that the investigation process may take
longer if there is a parallel criminal investigation or if it occurs partially during school
breaks. A school may need to stop an investigation during school breaks or between
school years, although a school should make every effort to try to conduct an
investigation during these breaks unless so doing would sacrifice witness availability or
otherwise compromise the process.

Because timeframes for investigations vary and a school may need to depart from the
timeframes designated in its grievance procedures, both parties should be given periodic
status updates throughout the process.

G. Interim Measures

G-1. Is a school required to take any interim measures before the completion of its
investigation?

Answer: Title IX requires a school to take steps to ensure equal access to its education
programs and activities and protect the complainant as necessary, including taking interim
measures before the final outcome of an investigation. The school should take these steps
promptly once it has notice of a sexual violence allegation and should provide the
complainant with periodic updates on the status of the investigation. The school should
notify the complainant of his or her options to avoid contact with the alleged perpetrator
and allow the complainant to change academic and extracurricular activities or his or her
living, transportation, dining, and working situation as appropriate. The school should also
ensure that the complainant is aware of his or her Title IX rights and any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement. If a school does not offer these
services on campus, it should enter into an MOU with a local victim services provider if
possible.

Even when a school has determined that it can respect a complainant’s request for
confidentiality and therefore may not be able to respond fully to an allegation of sexual
violence and initiate formal action against an alleged perpetrator, the school must take
immediate action to protect the complainant while keeping the identity of the
complainant confidential. These actions may include: providing support services to the
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complainant; changing living arrangements or course schedules, assignments, or tests;
and providing increased monitoring, supervision, or security at locations or activities
where the misconduct occurred.

How should a school determine what interim measures to take?

Answer: The specific interim measures implemented and the process for implementing
those measures will vary depending on the facts of each case. A school! should consider a
number of factors in determining what interim measures to take, including, for example,
the specific need expressed by the complainant; the age of the students involved; the
severity or pervasiveness of the allegations; any continuing effects on the complainant;
whether the complainant and alleged perpetrator share the same residence hall, dining
hall, class, transportation, or job location; and whether other judicial measures have been
taken to protect the complainant (e.g., civil protection orders).

In general, when taking interim measures, schools should minimize the burden on the
complainant. For example, if the complainant and alleged perpetrator share the same
class or residence hall, the school should not, as a matter of course, remove the
complainant from the class or housing while allowing the alleged perpetrator to remain
without carefully considering the facts of the case.

. If a school provides all students with access to counseling on a fee basis, does that

suffice for providing counseling as an interim measure?

Answer: No. Interim measures are determined by a school on a case-by-case basis. If a
school determines that it needs to offer counseling to the complainant as part of its Title
IX obligation to take steps to protect the complainant while the investigation is ongoing, it
must not require the complainant to pay for this service.
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H. Remedies and Notice of Outcome>!

H-1. What remedies should a school consider in a case of student-on-student sexual
violence?

Answer: Effective remedial action may include disciplinary action against the perpetrator,
providing counseling for the perpetrator, remedies for the complainant and others, as
well as changes to the school’s overall services or policies. All services needed to remedy
the hostile environment should be offered to the complainant. These remedies are
separate from, and in addition to, any interim measure that may have been provided prior
to the conclusion of the school’s investigation. In any instance in which the complainant
did not take advantage of a specific service (e.g., counseling) when offered as an interim
measure, the complainant should still be offered, and is still entitled to, appropriate final
remedies that may include services the complainant declined as an interim measure. A
refusal at the interim stage does not mean the refused service or set of services should
not be offered as a remedy.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve
complaints of sexual violence promptly and equitably, it should recognize that imposing
sanctions against the perpetrator, without more, likely will not be sufficient to satisfy its
Title IX obligation to eliminate the hostile environment, prevent its recurrence, and, as
appropriate, remedy its effects. Additional remedies for the complainant and the school
community may be necessary. If the school’s student disciplinary procedure does not
include a process for determining and implementing these remedies for the complainant
and school community, the school will need to use another process for this purpose.

Depending on the specific nature of the problem, remedies for the complainant may
include, but are not limited to:

e Providing an effective escort to ensure that the complainant can move safely
between classes and activities;

M as explained in question A-5, if a school delays responding to allegations of sexual violence or responds
inappropriately, the school’s own inaction may subject the student to be subjected to a hostile environment. In
this case, in addition to the remedies discussed in this section, the school will also be required to remedy the
effects of the sexual violence that could reasonably have been prevented had the school responded promptly and
appropriately.
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¢ Ensuring the complainant and perpetrator do not share classes or extracurricular
activities;

e Moving the perpetrator or complainant (if the complainant requests to be moved) to
a different residence hall or, in the case of an elementary or secondary school
student, to another school within the district;

* Providing comprehensive, holistic victim services including medical, counseling and
academic support services, such as tutoring;

¢ Arranging for the complainant to have extra time to complete or re-take a class or
withdraw from a class without an academic or financial penalty; and

¢ Reviewing any disciplinary actions taken against the complainant to see if there is a
causal connection between the sexual violence and the misconduct that may have
resulted in the complainant being disciplined.

Remedies for the broader student population may include, but are not limited to:

e Designating an individual from the school’s counseling center who is specifically
trained in providing trauma-informed comprehensive services to victims of sexual
violence to be on call to assist students whenever needed;

e Training or retraining school employees on the school’s responsibilities to address
allegations of sexual violence and how to conduct Title IX investigations;

* Developing materials on sexual violence, which should be distributed to all students;

e Conducting bystander intervention and sexual violence prevention programs with
students;

e Issuing policy statements or takihg other steps that clearly communicate that the
school does not tolerate sexual violence and will respond to any incidents and to any
student who reports such incidents;

2 or example, if the complainant was disciplined for skipping a class in which the perpetrator was enrolled, the
school should review the incident to determine if the complainant skipped class to avoid contact with the
perpetrator.
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H-3.

e Conducting, in conjunction with student leaders, a campus climate check to assess
the effectiveness of efforts to ensure that the school is free from sexual violence,
and using that information to inform future proactive steps that the school will take;

e Targeted training for a group of students if, for example, the sexual violence created
a hostile environment in a residence hall, fraternity or sorority, or on an athletic
team; and

¢ Developing a protocol for working with local law enforcement as discussed in
question F-3.

When a school is unable to conduct a full investigation into a particular incident (i.e.,
when it received a general report of sexual violence without any personally identifying
information), it should consider remedies for the broader student population in response.

. If, after an investigation, a school finds the alleged perpetrator responsible and

determines that, as part of the remedies for the complainant, it must separate the
complainant and perpetrator, how should the school accomplish this if both students
share the same major and there are limited course options?

Answer: [f there are limited sections of required courses offered at a school and both the
complainant and perpetrator are required to take those classes, the school may need to
make alternate arrangements in a manner that minimizes the burden on the complainant.
For example, the school may allow the complainant to take the regular sections of the
courses while arranging for the perpetrator to take the same courses online or through
independent study.

What information must be provided to the complainant in the notice of the outcome?

Answer: Title IX requires both parties to be notified, in writing, about the outcome of
both the complaint and any appeal. OCR recommends that a school provide written notice
of the outcome to the complainant and the alleged perpetrator concurrently.

For Title IX purposes, a school must inform the complainant as to whether or not it found
that the alleged conduct occurred, any individual remedies offered or provided to the
complainant or any sanctions imposed on the perpetrator that directly relate to the
complainant, and other steps the school has taken to eliminate the hostile environment, if
the school finds one to exist, and prevent recurrence. The perpetrator should not be
notified of the individual remedies offered or provided to the complainant.

Page 36 — Questions and Answers on Title IX and Sexuzl Violence

Exhibit 3, Page 43

Exhibit 61, Page 124




@ ®
Sanctions that directly relate to the complainant (but that may also relate to eliminating
the hostile environment and preventing recurrence) include, but are not limited to,
requiring that the perpetrator stay away from the complainant until both parties
graduate, prohibiting the perpetrator from attending school for a period of time, or
transferring the perpetrator to another residence hall, other classes, or another school.
Additional steps the school has taken to eliminate the hostile environment may include
counseling and academic support services for the complainant and other affected
students. Additional steps the school has taken to prevent recurrence may include sexual
violence training for faculty and staff, revisions to the school’s policies on sexual violence,

and campus climate surveys. Further discussion of appropriate remedies is included in
question H-1.

In addition to the Title IX requirements described above, the Clery Act requires, and
FERPA permits, postsecondary institutions to inform the complainant of the institution’s
final determination and any disciplinary sanctions imposed on the perpetrator in sexual
violence cases (as opposed to all harassment and misconduct covered by Title IX) not just
those sanctions that directly relate to the complainant.3

I. Appeals

I-1. What are the requirements for an appeals process?

Answer: While Title IX does not require that a school provide an appeals process, OCR

does recommend that the school do so where procedural error or previously unavailable

relevant evidence could significantly impact the outcome of a case or where a sanction is

substantially disproportionate to the findings. if a school chooses to provide for an appeal

of the findings or remedy or both, it must do so equally for both parties. The specific

design of the appeals process is up to the school, as long as the entire grievance process,

including any appeals, provides prompt and equitable resolutions of sexual violence

complaints, and the school takes steps to protect the complainant in the educational

setting during the process. Any individual or body handling appeals should be trained in |
the dynamics of and trauma associated with sexual violence.

If a school chooses to offer an appeals process it has flexibility to determine the type of |
review it will apply to appeals, but the type of review the school applies must be the same
regardless of which party files the appeal.

320 U.5.C. § 1092(f) and 20 U.S.C. § 1232g(b){6)(A).
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J.

Must an appeal be available to a complainant who receives a favorable finding but does
not believe a sanction that directly relates to him or her was sufficient?

Answer: The appeals process must be equal for both parties. For example, if a school
allows a perpetrator to appeal a suspension on the grounds that it is too severe, the
school must also allow a complainant to appeal a suspension on the grounds that it was
not severe enough. See question H-3 for more information on what must be provided to
the complainant in the notice of the outcome.

Title IX Training, Education and Prevention®

J-1. What type of training on Title IX and sexual violence should a school provide to its

employees?

Answer: A school needs to ensure that responsible employees with the authority to
address sexual violence know how to respond appropriately to reports of sexual violence,
that other responsible employees know that they are obligated to report sexual violence
to appropriate school officials, and that all other employees understand how to respond
to reports of sexual violence. A school should ensure that professional counselors,
pastoral counselors, and non-professional counselors or advocates also understand the
extent to which they may keep a report confidential. A school should provide training to
all employees likely to witness or receive reports of sexual violence, including teachers,
professors, school law enforcement unit employees, school administrators, school
counselors, general counsels, athletic coaches, health personnel, and resident advisors.
Training for employees should include practical information about how to prevent and
identify sexual violence, including same-sex sexual violence; the behaviors that may lead
to and result in sexual violence; the attitudes of bystanders that may allow conduct to
continue; the potential for revictimization by responders and its effect on students;
appropriate methods for responding to a student who may have experienced sexual
violence, including the use of nonjudgmental language; the impact of trauma on victims;
and, as applicable, the person(s) to whom such misconduct must be reported. The training
should also explain responsible employees’ reporting obligation, including what should be
included in a repdrt and any consequences for the failure to report and the procedure for
responding to students’ requests for confidentiality, as well as provide the contact

¥ As explained earlier, although this document focuses on sexual violence, the legal principles apply to other forms
of sexual harassment. Schools should ensure that any training they provide on Title IX and sexual violence also
covers other forms of sexual harassment. Postsecondary institutions should also be aware of training requirements

imposed under the Clery Act. |
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information for the school’s Title IX coordinator. A school also should train responsible
employees to inform students of: the reporting obligations of responsible employees;
students’ option to request confidentiality and available confidential advocacy,
counseling, or other support services; and their right to file a Title IX complaint with the
school and to report a crime to campus or local law enforcement. For additional
information on the reporting obligations of responsible employees and others see
questions D-1 to D-5.

There is no minimum number of hours required for Title IX and sexual violence training at
every school, but this training should be provided on a regular basis. Each school should
determine based on its particular circumstances how such training should be conducted,
who has the relevant expertise required to conduct the training, and who should receive
the training to ensure that the training adequately prepares employees, particularly
responsible employees, to fulfill their duties under Title I1X. A school should also have
methods for verifying that the training was effective.

How should a school train responsible employees to report incidents of possible sexual
harassment or sexual violence?

Answer: Title IX requires a school to take prompt and effective steps reasonably

calculated to end sexual harassment and sexual violence that creates a hostile |
environment (i.e., conduct that is sufficiently serious as to limit or deny a student’s ability
to participate in or benefit from the school’s educational program and activity). But a
school should not wait to take steps to protect its students until students have already
been deprived of educational opportunities.

OCR therefore recommends that a school train responsible employees to report to the
Title IX coordinator or other appropriate school official any incidents of sexual harassment
or sexual violence that may violate the school’s code of conduct or may create or
contribute to the creation of a hostile environment. The school can then take steps to
investigate and prevent any harassment or violence from recurring or escalating, as
appropriate. For example, the school may separate the complainant and alleged
perpetrator or conduct sexual harassment and sexual violence training for the school’s
students and employees. Responsible employees should understand that they do not
need to determine whether the alleged sexual harassment or sexual violence actually
occurred or that a hostile environment has been created before reporting an incident to
the school’s Title IX coordinator. Because the Title IX coordinator should have in-depth
knowledge of Title !X and Title IX complaints at the school, he or she is likely to be in a
better position than are other employees to evaluate whether an incident of sexual
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harassment or sexual violence creates a hostile environment and how the school should
respond. There may also be situations in which individual incidents of sexual harassment
do not, by themselves, create a hostile environment; however when considered together,
those incidents may create a hostile environment.

What type of training should a school provide to employees who are involved in
implementing the school’s grievance procedures?

Answer: All persons involved in implementing a school’s grievance procedures (e.g., Title
IX coordinators, others who receive complaints, investigators, and adjudicators) must
have training or experience in handling sexual violence complaints, and in the operation
of the school’s grievance procedures. The training should include information on working
with and interviewing persons subjected to sexual violence; information on particular
types of conduct that would constitute sexual violence, including same-sex sexual
violence; the proper standard of review for sexual violence complaints (preponderance of
the evidence); information on consent and the role drugs or alcohol can play in the ability
to consent; the importance of accountability for individuals found to have committed
sexual violence; the need for remedial actions for the perpetrator, complainant, and
school community; how to determine credibility; how to evaluate evidence and weigh it in
an impartial manner; how to conduct investigations; confidentiality; the effects of trauma,
including neurobiological change; and cultural awareness training regarding how sexual
violence may impact students differently depending on their cultural backgrounds.

In rare circumstances, employees involved in implementing a school’s grievance
procedures may be able to demonstrate that prior training and experience has provided
them with competency in the areas covered in the school’s training. For example, the
combination of effective prior training and experience investigating complaints of sexual
violence, together with training on the school’s current grievance procedures may be
sufficient preparation for an employee to resolve Title IX complaints consistent with the
school’s grievance procedures. In-depth knowledge regarding Title IX and sexual violence
is particularly helpful. Because laws and school policies and procedures may change, the
only way to ensure that all employees involved in implementing the school’s grievance
procedures have the requisite training or experience is for the school to provide regular
training to all individuals involved in implementing the school’s Title IX grievance
procedures even if such individuals also have prior relevant experience.
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J-4. What type of training on sexual violence should a school provide to its students?

Answer: To ensure that students understand their rights under Title IX, a school should
provide age-appropriate training to its students regarding Title IX and sexual violence. At
the elementary and secondary school level, schools should consider whether sexual
violence training should also be offered to parents, particularly training on the school’s
process for handling complaints of sexual violence. Training may be provided separately
or as part of the school’s broader training on sex discrimination and sexual harassment.
However, sexual violence is a unique topic that should not be assumed to be covered
adequately in other educational programming or training provided to students. The
school may want to include this training in its orientation programs for new students;
training for student athletes and members of student organizations; and back-to-school
nights. A school should consider educational methods that are most likely to help
students retain information when designing its training, including repeating the training at
regular intervals. OCR recommends that, at a minimum, the following topics (as
appropriate) be covered in this training:

o Title IX and what constituteS sexual violence, including same-sex sexual violence,
under the school’s policies;

e the school’s definition of consent applicable to sexual conduct, including examples;

e how the school analyzes whether conduct was unwelcome under Title IX;

e how the school analyzes whether unwelcome sexual conduct creates a hostile
environment; ,

e reporting options, including formal reporting and confidential disclosure optiohs
and any timeframes set by the school for reporting;

¢ the school’s grievance procedures used to process sexual violence complaints;

e disciplinary code provisions relating to sexual violence and the consequences of
violating those provisions;

o effects of trauma, including neurobiological changes;

e the role alcohol and drugs often play in sexual violence incidents, including the
deliberate use of alcohol and/or other drugs to perpetrate sexual violence;

e strategies and skills for bystanders to intervene to prevent possible sexual violence;

e how to report sexual violence to campus or local law enforcement and the ability to
pursue law enforcement proceedings simultaneously with a Title IX grievance; and

e Title IX's protections against retaliation.

The training should also encourage students to report incidents of sexual violence. The
training should explain that students (and their parents or friends) do not need to
determine whether incidents of sexual violence or other sexual harassment created a
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hostile environment before reporting the incident. A school also should be aware that

persons may be deterred from reporting incidents if, for example, violations of school or
campus rules regarding alcohol or drugs were involved. As a result, a school should review
its disciplinary policy to ensure it does not have a chilling effect on students’ reporting of
sexual violence offenses or participating as witnesses. OCR recommends that a school
inform students that the school’s primary concern is student safety, and that use of
alcohol or drugs never makes the survivor at fault for sexual violence.

It is also important for a school to educate students about the persons on campus to
whom they can confidentially report incidents of sexual violence. A school’s sexual
violence education and prevention program should clearly identify the offices or
individuals with whom students can speak confidentially and the offices or individuals
who can provide resources such as victim advocacy, housing assistance, academic
support, counseling, disability services, health and mental health servicés, and legal
assistance. It should also identify the school’s responsible employees and explain that if
students report incidents to responsible employees (except as noted in question E-3)
these employees are required to report the incident to the Title IX coordinator or other
appropriate official. This reporting includes the names of the alleged perpetrator and
student involved in the sexual violence, as well as relevant facts including the date, time,
and location, although efforts should be made to comply with requests for confidentiality
from the complainant. For more detailed information regarding reporting and responsible
employees and confidentiality, see questions D-1 to D-5 and E-1 to E-4.

K. Retaliation

K-1. Does Title IX protect against retaliation?

Answer: Yes. The Federal civil rights laws, including Title IX, make it unlawful to retaliate
against an individual for the purpose of interfering with any right or privilege secured by
these laws. This means that if an individual brings concerns about possible civil rights
problems to a school’s attention, including publicly opposing sexual violence or filing a
sexual violence complaint with the school or any State or Federal agency, it is unlawful for
the school to retaliate against that individual for doing so. It is also unlawful to retaliate
against an individual because he or she testified, or participated in any manner, in an OCR
or school’s investigation or proceeding. Therefore, if a student, parent, teacher, coach, or
other individual complains formally or informally about sexual violence or participates in
an OCR or school’s investigation or proceedings related to sexual violence, the school is
prohibited from retaliating (including intimidating, threatening, coercing, or in any way
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discriminating against the individual) because of the individual’s complaint or
participation.

A school should take steps to prevent retaliation against a student who filed a complaint
either on his or her own behalf or on behalf of another student, or against those who
provided information as witnesses.

Schools should be aware that complaints of sexual violence may be followed by retaliation
against the complainant or witnesses by the alleged perpetrator or his or her associates.
When a school knows or reasonably should know of possible retaliation by other students
or third parties, it must take immediate and appropriate steps to investigate or otherwise
determine what occurred. Title IX requires the school to protect the complainant and
witnesses and ensure their safety as necessary. At a minimum, this includes making sure
that the complainant and his or her parents, if the complainant is in elementary or
secondary school, and witnesses know how to report retaliation by school officials, other
students, or third parties by making follow-up inquiries to see if there have been any new
incidents or acts of retaliation, and by responding promptly and appropriately to address
continuing or new problems. A school should also tell complainants and witnesses that
Title IX prohibits retaliation, and that school officials will not only take steps to prevent
retaliation, but will also take strong responsive action if it occurs.

L. First Amendment

L-1. How should a school handle its obligation to respond to sexual harassment and sexual
violence while still respecting free-speech rights guaranteed by the Constitution?

Answer: The DCL on sexual violence did not expressly address First Amendment issues
because it focuses on unlawful physical sexual violence, which is not speech or expression
protected by the First Amendment.

However, OCR'’s previous guidance on the First Amendment, including the 2001 Guidance,
OCR’s July 28, 2003, Dear Colleague Letter on the First Amendment, and OCR’s October
26, 2010, Dear Colleague Letter on harassment and buIIying,36 remain fully in effect. OCR
has made it clear that the laws and regulations it enforces protect students from
prohibited discrimination and do not restrict the exercise of any expressive activities or
speech protected under the U.S. Constitution. Therefore, when a school works to prevent

% Available at http://www.ed.gov/ocr/firstamend.html.
[ % Available at http://www.ed.gov/ocr/letters/colleague-201010.html.
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' and redress discrimination, it must respect the free-speech rights of students, faculty, and
‘ other speakers.

|

|

Title IX protects students from sex discrimination; it does not regulate the content of
speech. OCR recognizes that the offensiveness of a particular expression as perceived by
some students, standing alone, is not a legally sufficient basis to establish a hostile
environment under Title IX. Title IX also does not require, prohibit, or abridge the use of
particular textbooks or curricular materials.>’

M. The Clery Act and the Violence Against Women Reauthorization Act of 2013

M-1. How does the Clery Act affect the Title iX obligations of institutions of higher education
that participate in the federal student financial aid programs?

Answer: Institutions of higher education that participate in the federal student financial
aid programs are subject to the requirements of the Clery Act as well as Title IX. The Clery
Act requires institutions of higher education to provide current and prospective students
and employees, the public, and the Department with crime statistics and information
about campus crime prevention programs and policies. The Clery Act requirements apply
to many crimes other than those addressed by Title IX. For those areas in which the Clery
Act and Title IX both apply, the institution must comply with both laws. For additional
information about the Clery Act and its regulations, please see
http://www?2.ed.gov/admins/lead/safety/campus.html.

M-2. Were a school’s obligations under Title IX and the DCL aitered in any way by the
Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, including
Section 304 of that Act, which amends the Clery Act?

Answer: No. The Violence Against Women Reauthorization Act has no effect on a school’s
obligations under Title IX or the DCL. The Violence Against Women Reauthorization Act
amended the Violence Against Women Act and the Clery Act, which are separate statutes.
Nothing in Section 304 or any other part of the Violence Against Women Reauthorization
Act relieves a school of its obligation to comply with the requirements of Title IX, including
those set forth in these Questions and Answers, the 2011 DCL, and the 2001 Guidance.
For additional information about the Department’s negotiated rulemaking related to the
Violence Against Women Reauthorization Act please see
http://www?2.ed.gov/policy/highered/reg/hearulemaking/2012/vawa.html.

b 34 C.F.R. § 106.42.
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N. Further Federal Guidance

N-1. Whom shouid I contact if | have additional questions about the DCL or OCR’s other Title
IX guidance?

Answer: Anyone who has questions regarding this guidance, or Title IX should contact the
OCR regional office that serves his or her state. Contact information for OCR regional
offices can be found on OCR’s webpage at
https://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. If you wish to file a complaint
of discrimination with OCR, you may use the online complaint form available at
http://www.ed.gov/ocr/complaintintro.htm! or send a letter to the OCR enforcement
office responsible for the state in which the school is located. You may also email general
questions to OCR at ocr@ed.gov.

N-2. Are there other resources available to assist a school in complying with Title IX and
preventing and responding to sexual violence?

Answer: Yes. OCR’s policy guidance on Title IX is available on OCR’s webpage at
http://www.ed.gov/ocr/publications.htmi#TitlelX. In addition to the April 4, 2011, Dear
Colleague Letter, OCR has issued the following resources that further discuss a school’s
obligation to respond to allegations of sexual harassment and sexual violence:

e Dear Colleague Letter: Harassment and Bullying (October 26, 2010),
http://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf

e Sexual Harassment: It's Not Academic (Revised September 2008),
http://www?2.ed.gov/about/offices/list/ocr/docs/ocrshpam.pdf

e Revised Sexual Harassment Guidance: Harassment of Students by Employees, Other
Students, or Third Parties (January 19, 2001),
http://www?2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
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In addition to guidance from OCR, a school may also find resources from the Departments
of Education and Justice helpful in preventing and responding to sexual violence:

e Department of Education’s Letter to Chief State School Officers on Teen Dating
Violence Awareness and Prevention (February 28, 2013)
https://www?2.ed.gov/policy/gen/guid/secletter/130228.html

o Department of Education’s National Center on Safe Supportive Learning
Environments
http://safesupportivelearning.ed.gov/

o Department of Justice, Office on Violence Against Women
http://www.ovw.usdoj.gov/
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Criminal Offenses — On campus

Total occurrences On campus

Criminal offense 2011 2012 2013
a. Murder/Non-negligent manslaughter 0 0 0

b. Negligent manslaughter 0 0 0

c. Sex offenses — Forcible 11 10 60

For all of California 4-year institutions, here are the numbers:

Criminal Offenses — On campus (Reporting Year: 2013)

Total occurrences On campus

Criminal offense 2011 2012 2013
a. Murder/Non-negligent manslaughter 2 0 1
b. Negligent manslaughter 0 0 0
c. Sex offenses — Forcible 229 271 397

Search Criteria: Undergraduate Enrollment: ‘Between 300 and 999°, *Between 1,000 and 1,499, *Between 1,500 and 1,999". *Between 2,000 and 2,999, *Between

3,000 and 4.999°, *Between 5,000 and 9.999°, ‘Between 10,000 and 14,999, ‘Between 15,000 and 19.999°, ‘Benween 20,000 and 29,999", *30,000 and greater’

[nstitution State: ‘CA’; Type of institution: *Public, 4-vear or above’, *Private nonprofit, 4-year or above’, *Private for-profit. 4-year or above

Spreadsheet from the Cleary site showing the top 18 schools, by rate, showing that Occidental is
almost FIVE times the rate of any other school in California (excluding schools with under 500

students):
Year Institution Campus Institution Size
Occidental
2013 Occidental College cadenta 2128
College
2013 Claremont McKenna College Main Campus 1328
2013 Pomona College Main Campus 1610
2013 Harvey Mudd College Main Campus 807
2013 Whittier College Main Campus = 2339
2G13 Scripps College Main Campus 1009
lifornia Insti
2013 California Institute of Main Campus 2181
Technology
2013 Stanford University Main Campus 18346
2013 Mills College Main Campus 1595
2013 University of the Pacific Main Campus 6421
University of California-Sant
2013 niversity o ifornia-Santa Main Campus 22225
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3,000 and 4,999°, *Between 5,000 and 9,999". “Between 10,000 and 14,999". *Between 15,000 and 19.999°, ‘Between 20,000 and 29,999, *30.000 and greater’,
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Scarch criteria: Undergraduate Envollment: ‘Between 500 and 999°, “Between 1,000 and 1,499", *Between 1,500 and 1,999, ‘Between 2,000 and 2,999, ‘Between

Institution State: ‘CA’, Type of institution: *Public. 4-year or above’, ‘Private nonprofit, 4-vear or above’. ‘Private for-profit, 4-year or above
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