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| UNITED STATES CIRCUIT COURTOF APPEALS.

FOR THE SECOWD CIRCUIT,. f

L N N e ) - - X

MASSES PUBLISHING COMPANY, H
Complainant Respondent,

—against-

Te Go PATTEN, Postmaster of the City:
of New York,
Defendant Appellant. 3

State of New York,
County of New York, s8:
Southern District of New York.)

FREDERICK G. MULKER, being duly sworn, deposes
and says that he is Superintendent of Second Class Matter
in the Post.Office at New York, N. Y. That between
the 13th and 16th days of July, 1917, deponent talked |

over the telephone with a person who described himself
as Merrill Rogers, Business Manager of Masses Publishing
Company. Mr. Rogers in this telephone conversation

stated that a motion had been made to enjoin the Post-

master from treating "The Masses" as non-mailable matter
within the meaning of the Espionage Act, but that he
jesired in case the motion was determined favorably to

;he Masses Publishing Company, that the Postmaster should
ot forward the approximately two thousand copies of the
igust issue of "The Masses" which he was holding, but

lould permit the publishers to withdraw them from the

st Office, a8 he had made other arrangements,

Deponent stated to Mr. Rogers that the Postal

aws and Regulations required that matter which is non-
izilable under the Act of June 15, 1917 shall be disposed
of as the Solicitor of the Post 0ffice Department shall

direct, Thereafter, and on or about the 26tk day of

July, 1917, a letter was received by Mr. Patten, the

_——
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Eostmaster, a copy of which is hereto arnexed,

Sw¥orn to befors me this

27th day of July, 1917.
cﬁ(f’n—f Lc/:f {‘/ff’ })c’. e T ELET——

;E;;cLﬂ—ﬁj 7725? 7’£a$44:;-/f"‘

NOTARY PUBLIC BRONX CO. NO. 72
CERTIFICATE FILED IN N. ¥ CO. MO, 477
REGISTERS ~O. BAONY CO. NO 969
REGISTERSI NO. M. ¥ CO. NO. 2041
MY COMMISSION EXPIAES MAR, 30, 1919
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THE MASSES PUBLISHING COMPANY, INC.

New York.
34 Union Square Rast

July Twenty-five
191"

Thomas G, Patten, Postmaster,
Post Office,
N. Y,

Dear Mr. Patten:

In view of the recent decieion handed down by
Judge Hand, requiring you to allow the August issue
of THE MASSES to go through the United States mails,
I ask you instead of releaseing these shipments which
you have on hand, to hold them until such time as I
can send & truck for them. It is B0 late in the month
that those particular shipments will be useless and I
must have the copies to £ill my subscription mail,
If you will give directions to Mr. Mulker in the Asgiste

ant Postmaster's office, I will get in touch with him
later and arrange details.

Thanking you for the courtesy, I am,
Very truly yours,
Merrill Rogers,

Business Manager,
MR:JAE

BS&AU
12646



lauueaswes) Aq pauuedss

w

UNITED S€TATES CIRCUIT COURT CF APPEALS ,

FOR TEE SECOND CIRCUIT.

R Kk ok ok ¥ ok ok KOk ok ok ok ok ok ok ok Kok o Ok K ok ok ok ok ok R kK

THE MASQFS PUEL SHING CONMPARY,
Cemplainant-Respondent, .
azainst
T. G. PATTEN, Postmaster cf the \

City of New York, \
Defendant-Appellant. ‘

ok ok ok ok K ok ok 3K ok ok oK ok ok ok ok K ok ok K ok ok oK ok ok Kk K ok o K K ok Kk K !
State of New York, )

s8¢
County cf New York, )

GILBERT E. ROE, veing duly sworn
deposes and says that he is the attorney for the complainant
in the above entitled tion, end has erpeared in all proceef-

ings in this Court and in the District Court, for said com-
rlainant. That shortly after the entry cf the injuncticn
crder herein by Judge Hand, frcm which defendant has given \’
netice of appeal, deponent was advised by lir Barnes, that der
fendant might and prcbably would appeal from said order.
Thereuron deronent offered to stirulate and sent to lr Barnes,
and the defendant, a writing tc the effect that if defendant
desired to prosecute his appeal, deponent would waive any 1
weint that might be made against the hearing of said av:e;l\
by the Circuit Court cf Apreals, arising out of the fact l
thaﬁ»the,August isgue of "THE MASSES" had, pursuant to the |

oxder of July 36th, teen permitted to be transmitted throug

|
the mail, and deponent is authorized on behalf of the com-— /:
plainant, %o meake =said stipulation and will make the same iv"
in case the siay hereln asked for is refused. This will I[
enaltle the defendant and the restal autherities to have a

constructicn of the Act frcm the Circuit Ccurt of Arreals o 4
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the stay asked for is granted,

the casge w11 & B m e : . P EE
viS Case€ wilil Deccune a moot case before it can be heard in
th T™ 4 3 - -
the [nited Fftates Circuit Court of Arpeals, sc far as the
cpe ar ae the
corplainant and aprellee is ¢ ncerned, since lcng tefcre
P . N ' X P . s . 3 2
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UNITED STATES CIRCUIT COURT OF APPEALS,

THE

SECOID CIRCULT.

*********$i*%t*******k##****************

a

%
i

YHEE MASSES PUBLISHING COMPANY,
Complainanty J

Keeprdont, |

]
azainst
l
. 1. G. PATTEN, Postmasier of the \
City of New York, \

Defendant-= \
Ot P aiit

¥k sk R SOk SR R KRR RO R IOR R KR Kk ok sk ok ok Rk
883

MERRILL ROGERS, beinz duly sworn on oath, say

that he is the tusiness manager of the complainant. That j
. o i ‘o |

devonent makes this affidavit in oppositionto the mosion

for a2 stay in this procesding, pending the appeal which the /

cen fros the injunction order made and

he defsndant to
\
!
transmit the August 117 issus of "THT NASSESM throuch the \

mails, As showing the diligence with which the complainant

1as moved in this matter, the followinz is submitted:

w
o
=
(0]
U
(]
=
ot
(3
)~ S

rhe August 1917 issue of "THE MASSES" wa

io the ew York Post Office for mailing in the usual way, on|

r about July 34, 1S17. On or about July 5, 1€17, The |

ags2s8 Publishing Comvany received a telephons wessass from

)]

1e Post Office Department, in response o an inguiry =2ddrss-

v

ed to it tec the efrect that "THE MASSES" was beinz held
awaliting further advices.  On the same day The Masses Pub—

lishing Company recelved the following letter:

—

i,
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"8

"Business llanager,
The Masses, i
34 Union $q.E,

New York, N.Y.

Gentlemen:

Confirmingthe inforzation telephoned to |
you today you are informed that according to advice from|
the Soliciter for the Post 0ffice Dept. the August 1917 |
iseue of the 'Masses' is nonlmailable under the act cf |
June 15th, 1817 \
Very respectfully, \

T.G.Patten, \

Per John F. lurrhy, \

Asst. Post Master." |

|

On July 6, 1217, Business Manager of Thes llasses l

| Publishinz Company went tc Tashington and interviewed Mr l

|

|

Post Office, who refused to state

Lamer, Solicitor for U. S.

what provisicn of the law 1t wz

. - : |
wzs claimzd the August issue of

"THE MASSES" violated, cr what particular rorticns of tae

magazine were objected to. Deponent at that time offered

%o strike out from saild mazazine any matter which the

Solicitor for the Pcst gffice Department mizht hold to Te

obiectionable. The Solicitor refused to specify anything. \‘

Deronent then returned from Tashinzton to New York, conferreh
with the owners of "THE MASSES" and on July &th, 1817, re-
|

On July 13th. rhe Yasses Publishirng Company
|

through its counsel filed a Bill in Equity in the United K

tzined counsel.

o ) - 5 |
tates District Court, for the Southern District of New York

to enjoin the Postuaster from exciuding the magazine from tAe
|
mails, and rrepared tae necessary affidavits and nade a motﬁon

1
returnable before United States District Judze Learnsd Hand,
who was then hearing motions on July 16th, for a temporary

injunction . On July 16th, defendant appeared by Assistant

U. 8. District Attorney Mr Barnes, who secured an adjournment

“to July 21st. The matter was argued all day on July 21lst

and on July 34th Judge Hand handed down an extended opinion
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sustaining "THE MASSES" on all points, and directim the

Y

a4 XAS

|

‘lssvance of the injunctionsl order. On July 25th the !
|

|

5 signed. \

to continmue the \

Dercnent resprectiully shows that

FIRST: The entire loss of so

mach of the August 1017 1
|
|

"THL MASSES"™ which is circulated through the mailsl

That is substantially one-half cf the tctal circulation of

|
%
The Yasses Publishing Company, which is about twenty-five '

|
Dousand zonthly. Of course if tais issue of "THE ASSZSM

is held until an appeal can be decided, it is valueless, and,

moresover, the dissatisfaction of the subseribers in not /

the violation cf ths advertising

contracts whizh is involved in th
deiivered, as agreed, will work irreparable injury. The
advertising contrécts of The Lasses Publishing Company amounty

to several hundred dollars.per month and constitute a large

f The lasses Publishinz Company, and

vart of the income o
its business will be sucstantially broken up and destroyad 1
¢ issuance of

vy withholding this issue from the mails. The |

o

the stay asked for also deprives The llassss Publishing |
|

Company of all benefit of the lezal proceeding that it has
taken, snd the decision rendered in its favor by the Court
after the moast careful and vainstaking argument and considera—
tioﬁ. In employing counsel, bringing the action, pPre—
raxing the necessary affidavits, and in other ways, The

Masses Publishinyg Company has incurred and paid hundreds of
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\
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W\

dollars in the lezal proceedings tnus far taken, all of whicH

goes for nothine if the stay is granted. It is an entirely

vefore the appeal can be heard, all injury

epartment can do to The ‘asses Puolish-

SECOND: Another hardship that will be imposed upon
the Masses Publishing Company, if this stay is granted,

arises from the fact that it will be unable to get out the
subsequent or other numbers of its magazine with any assurande
that the magazine can be mailed. The next issue may and deyot-

less will oe suppressed by the Post Office Department, no
|
matisr vhat it containe, for the 4ttitude of the Post pffice

artoent in refusing to specity anything objecticnable |
{

(]
D
3
n

"efore the suppression of the Au ust issue, and in virtually!

objecting to the entire magazine when it came into the

Court, mezkes it very rrobacle thwt the next and subsequent
issues will all be suppressed. Complainant's only remedy
is to start a2 suit in equity and arrly to the Court, as it
did in the case of the August issue. If, then, a stay is
to be granted in each case, as would probably follow from
the precedent established in granting it in tae first case,
the complainant is without any remedy in tne Courts at all.

On the other hand, the decision of tne Unite

States District Court for the Southern District of iew York,

rendered after the most caretul consideraticn, is to the

? effect that tnere was notning in the August 1lul7? issue of /
\

" Thy UASSES®", which vioclated the law. It is tne law of thig

i case and mast remain so, at least until reversed, that the f

|
i August 1917 issue of "THi MASSES" 1s a legal puolicatiOﬂ,axnﬁ

|
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| there can be no force in the contention that the nublic {

-2 + 3 SR b . "
will be injured by its distridution through the mails.

i

"15)|

ar ta n [ 4
Zoreover, "THE MASS

tha heat fawm anv o

Lot Dasie 10T any sort of prosecution. The use of the

R 1 ] e 3

ralls, uherefore, for distributing the magezine, cannct pos
Lagae 15 &1 pel |

sibly injure the publie, while the refusal of the mails \

to the complainant will, as above pecinted out, work irrepa-—
|

vhe Post Office authorities have
|

F

rable injury. lloreover,
it.out thaet they sxpect to move azainst the suppressed
rublicaticns to deprive them of their second-class mail

the grcound that they are not regularly

vubliched so as to entitle them to the gprivileges of

sscond-class mail, and in this way also The llzsses publish-

ing Ccmpany can be wholly ruined, even if it should attempt

cT

ther and subsequent issues i1f the stay asked

ted. The refusal cf the pPecst Office Department

the Sclicitor, to specify any portion of "THE MASEES"
|
& . |

as deponent is informed and be-

lieves, deprive defendant oi standing in a court of

equity. The lMasses Publishing Company ‘
i
|
cbey the law. It was ready to accept whatever the Post Office
|
!
might say was objectionable, rather than tc be excluded frcm
3l

the mails, even though it wgs confident that such ma

It was not disputed at the argumen

was nos cbjectionable.

s0d will not be disputed here, that such offer was made to

£he Solicitor of the Post Office Department by The lMasses
Publicshing Company, end was refused by it.
ihe required postage on the August 1917 issue of

#THE YASSES" was duly paid to the Post Office Department,
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New York City, when the issue was Lresented for meiling, an
le stil1l retained by the said defendant.

¥or the foregeing reasons it is rrayed thet the
i stey heretofore granted zay be vacated and that the motion

ﬂ for a stay rendin: the erpeal be denied.

i
Subscribed and sworn to before
me this 31st day of July,1917.

]
NoTaRy PusLIC, Kinos ca.:;cé. 40/
Kimag Co R No. 8 i
| ~ Y CQuNTY No-

N
BEERT B unTy Bea. NO,935%

N.Y.Co

fm—

e

J i
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'of a stay pending determination of said appeal, NOW,

motion of Franecis G, Caffey, United States Attorney for
the Southern District of New York,

cause, if any it have

UNITED STATES CIRCUIT COURT OF APPEAIS
FOR THE SECOND CIRCUIT,

-..-..-------..---.-.-.------.-.-------x

MASSES PUBLISHING COMPANY,
Complainant Respondent

-vg- " 7

T. G. PATTEN, Postmaster of the
City of New York

Defendant Appellant.

------------------------ L L T T T Py, o

ORDER TC_SHOW CAUSE.

On reading and filing the annexed affidavits of

Earl B. Barnes, verified the 25th day of July, 1917

b
William J. Etgen, verified the 2.&

, and

day of July, 1917,
and it appearing to me that an interlocutory decree for

an injunction bendente litem has been granted in the above /
entitled action and that an appeal therefrom has been ;
duly taken to the Circuit Court of Appeals for the Second i

Circuit, and that sufficient cause exists for the granting

on

it is hereby
ORDERED that the complainant respondent herein show

, before the undersigned, one of

| the Judges of the Circuit Court of Appeals for the

’37
Second Circuzt at :ﬁZ;; 2. S. (jb¢¢ti el (37(

\

%
\

1,,°n the Z;éb day of %ad 1917 at S
' Cfl*tcL*

%o ‘elock in the

I

st T2, Lh‘iaaaﬁil i?, ZZancédérz;

QSZZQZZL - l(;L}L444,cL¢£]Z

< noon or as soon thereafter as

counsel can be heard, why an order should not issue herein
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1
!
i
i

I staying any action under and pursuant to the interlocutory

&_
‘ | decree hereizf;he ;Zé”‘ day of July, 1917,

l‘pendmg the determination of the appeal therefrom to the
|

‘ above entitled court.
5 ORDERED FURTHER that service of this order
i

/ and of the affidavits hereto annexed upon the attorney
ﬂ for the complainant respondent on or before ﬂ? ¥ -:"' day
|

| of July, 191%, shall be sufficient service, @ud Cleaf Cowc-

Emmmaﬁ(/@w

i fELIMMCQtuﬁlig Reicl MAIZ)LEGC;ALFrT dALAE&. b2 @IEZIfLL .- ‘

e
\ —
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 SOUTHERN DISTRICT OF NEW YORK ,

{ l
| DISTRICT COURT OF THE UNITED STATES f

meccnan- LT T T Y e <

ﬁMASSES PUBLISHING COMPANY,
Complainant,

i‘
ﬂ IN EQUITY
I -VBa- E l4-225,

-

'Te G. PATTEN, Postmaster of the
City of New York,

Defendant.,

CITY OF NEW YORK, )
STATE OF NEW YORK, : 88
COUNTY OF NEW YORK, )

EARL B. BARNES, being duly sworn, says that
he is an Assistant United States Attorney for the Southern
District of New York and has charge of the defense of
\this case, This action is brought to compel the
1defendant, Postmaster of the City of New York, to forward
lthrough the United States Mails the August 1917 issue
of a monthly publication called "The Masses"., The bill
of complaint herein was filed and served upon the defendant
m July 13, 1917 and his time to answer has not yet ex-

ired, By order to show cause, dated July 12, 1917, a

otion for an injunction Dendente litem was brought on for

saring before The Honorable Learned Hand, s Judge of the

.8trict Court of the United States for the Southern DietricA
New York, and, on July 21, 1917, argument of said motion

s heard by Judge Hand, and on July 24th thereafter an

inion was filed directing that the usual interlocutory
scree for an injunction pendente litem be granted. oOn
uly 25th the United States Attorney was duly served with a
»roposed order directing an injunction pendente litem

and noticed for settlement for July 26th, 1917 at 10:30

AM.
|
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| The Uniteq States Attorney for the Southern
'i:District of New York has been instructeq by the Attorney
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|said interlocutory decree pending determination of said

i

ﬁappeal by said Circuit Court of Appeals,

ﬂ The grounds upon which a stay, as aforesaid,
|

@is requested, are that the defendant in refusing to forward

H]
%the August 1917 issue of"The Masses" through the United ;
iStates Mails acted under the directions of the Postmaster
i&eneral of the Uniteqd States pursuant to advice to that
\\;t‘official from the Attorney General of the United States, /
5Jthe Judge Advocate General of the United States, and the ;
’J}”Solicitor for the Post Office Department of the United
f‘jlstates that the said issue was nonemeilable matter
!,':within the meaning of Title XII of the Act Approved June
{»’i’l5, 1917; that certain cartoons angd articles in saigq
&ssue are believed by the Department of Justice to be in
%iolation of Section 3 of Title I of said Act in that they
ﬁonsist of wilfully false statements made with intent to
#nterfere with the operation or success of the military or

! aval forces of the United States and to bromote the
i

success of its enemies, in that they attempt to cause

\nan‘bordina.tion, disloyalty, and refusal of duty in the

. ilitary and naval forces of the United States angd obstruct
*he enlistment and recrulting service of the United States
to the injury of the service and of the United States; that

) he effect of the interlocutory decree directed by Judge

%mnd in this case (unless =a stay thereof pending appeal
|
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| the bpresent war and injurious to the interests of the
whole beople of the United States;

that unless a stay of

%said interlocutory decree is granted Pending the deter-

mination of the appeal to this court,

the purpose sought
to be accomplished by the institution of this suit will
have become effected and the injury to the United States
sought to be avoided by the officials of the Post Office
Department will have been accomplished even though it

should develop that Judge Hand's decision on said motion

was in error.

& Deponent requests an order directing a stay
\

ﬁof the order granting an injunction rending the determina-
.ﬂl
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|
|
i
i
W
1

----—-------------------------.----x

‘MASSES PUBLISHING COMPANY,

Complainant Respondent

IN EQUITY
-TS - E l4a-225,

T. C. PATTEN, Postmaster of the
City of New York

Defendant Appellant,

--—-c-—-------------—-------

‘ WILLIAM J. ETGEN, being duly sworn, deposes
\and says that he is Chief Clerk of the Civil Department
\of the United States Attorney's Office for the Southern
ﬁDistrict of New York; that he has charge of the dockets 1

that on the

zé,- e €%

/wherein the record is kept in this case;
[rednit; €
day of July, 1917, an 1njunctionhyas duly

J

1ssuedﬁb;“the Honorable Learned Hand, United States District
Judge for the Southern District of New York; that on

ﬁ Ky
the same day an appeaf:%as duly taken to the Circuit Court
if Appeals for the Second Circuit.

Sgéééday of July, 1917,

M@w-

vorn to before me this ) éfL



