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Fol. 1 UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK.
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MASSES PUBLISHING COMPANY 3
Complainant : |

~againsgt- ? In Equity
: No,

T. G. PATTEN, Post Master -

of the City of New York, .

Defendant :
_____________ s e m'arm T i T o e 4 7R o i e e o 720 Y !

TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURTL

FOR THE SOUTHERN DISTRICT OF NEW YORK:

o The complainant above named brings this, his Bill |
of Complaint, against the defendant and complains and al- ;
i

leges as follows:

First: Complainant is and was at all times herein

mentioned & corporation duly organized and existing under

the laws of the State of New York, with its principle office
§
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and place cf business at 34 Union Sqguare, East, Borough of |
Manhattan, City of New York, and engaged in the business

of publishing, among other things, a monthly magazine known

as "The Masses" owned by said complainant,
cond: The defendant is and was at all times herein

New York, in eaid

H

3 mantioned the Post Master of the Cityv o

a8 Pest

State of New York, and in his official capacity

@

has the control of the

receliving and distributicn of mails in and through- said ‘



Third: The said magazine called "The Masses" is a
monthiy publication of abdocut fifty (50) peges, with a circu-

lation of from twenty to twenty-five thousand copies and

circulates extensively through the City and State of New

York, as well as other States, and that for a number of ysars
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rast the said magazine has so circulated and has been

received freely at the Post Office of the City of New York

and clsewhere and transmitted through the same anrd circulated
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ment to the postal authorities of the

amount required upcon second class mall matter. It is abso-
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lutely necessary to the maintenance of said magazine and to
its continued publication and circulation that the said
magazine should be freely recsived at and delivered and cir-
culated from the said Post Office in the City of New York
and not e held up or discriminated against or the delivery
thersof delaysd by the said defen@ant or other persoh eXer-

be¥
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control over the delivery of mail from said Post

ffice. The retail

<&

rrice of said magazine is fiftesn (5.15)

price One and.50/10C ($1.50)

cents a copy and the subseription
Dollars a year. For mors particular descripiion of saild
magazine, complainant begs leave to attach a copy of the
August 1217 number or issue of said magazine, more particu-
Larly heréaftar referred to, and alleges that all other
August 1817 nuwbers of said magazine are identical with the
copy hereto attached and marked "Exhibit A".

Fourtn: According to the usual course of busihess
of said complainant in publiishing its said magazine, callied
"The Masses*, the said issues of the magazine designed for

cireulation through the mails and particularly those inteanded
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for circulation in different porticns of the United States

a paid at the

are deliversd prox k

serly wrapped and postag

£3

Gi}

Post OFffice at the City of New York from the lst to the

10th of each month. Pursuant to this course of business,
the complainant caused to be delivered many hundred coples
of said magazine of the August 1917 number, identical with
Exhibit A herein,to the defendant as Post Master of said
City of New York, on and betwsen the lst and 5th days of
Juiy, 1¢17, for the purcose of having the sawme transmitted
througzh the mails to their destination, and that sald maga-
zines were properly wrapped a“d addressed in the usual way,

and the postage thereon duly paid to the propsr Post Office

~

fficial in said Post Office, agent of said defendant, as
required by law, which said money was duly received and has

ever since been retained by said detendant in his saild
official capacity. Shortly after sald magazines were re-
ceived at said post office for mailing and the postage vaid
thereon a8 above stated, and on or about July 5th, 1917,

complainant received from said defendant the following

letter:

‘n0ffice of the Postmaster In replying
UNITED STATES POST OFFICE please reier

TFM New York, N.Y. te initials and

date. 8SMC,

Publishers of "The Masses®,
34 Union Square Fast,
New York, New York,

irming the information telechoned to you to-day
you are 1nf rmed that according to advice from the Solicitor
for the Post Office Dervartment, the August 1917 issue of
iThe Masses" is non-mailable under the Act of June 15,1917,

OH

Very respectfully,
T. G PATTEN,
Postmaster
Per THOS. F. MURPHY
Assistant Postmaster i

-
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The referenceiin said letter to & telphone conversation

is to a communication received by Merrill Rogers, the bus-
iness manager of the complainant, over the telephone, from
some Assistant of the defendant, in said Post Office to the
effect that said magazines would not be mailed or trans-
mitted from said Post Office but said conversation adds
notaing to the information contained in said letter. Al-
though complainant has repeatedly applied to the defendant,
nis agents and representatives and to the solicitor for the

Post Office Department to ascertain more definitely than

ig stated in said letter the zroundsfor the exclusion af
said magazine from the mails, complainant has been able to
obtain no further information uron said subject, but said
magazines ars still heid at said Post Office by order of
the said defendant gs Pest Master and he refuses to permit
the same to be deliversd or transmitted therefrom.

Fifth Complainant further shows that said magazines

8o held by said defendant and refused access to the malis,
=8 above stated, are, as complainant is informed and verily
pelieves, in every respect wmaiiaoie under the Act of June
15, 1817, and under any and alli other laws of the United
States, mand that cbmplaiﬁamt has, in all respects, duly
complied with all provisions of tine law to entitle com-
plainant to have said numbers of saild magazine duly mailed
and transmitted through the Post Office as ordinary second
class matter, and that the @ct and conduct of said defendant
in refusing so to mail said magazines and holding the same

to be nonmailable is wrongful and unlawful and not author-

ized by law. Complainant further alleges that 1t was not
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and never has been accorded any opporfunity to be heard in
the matitsr of determining said magazines to be nonmallaple
eitner oy said defendant or any othsr post office ofricial,
fne sction of said defendant in treating sald magazines

a8 nonmsailiable matter and refusing to mail the same, il
continued, wili work irreparable injury to the complainant,
will completely ruin the business thereol and damage said
complainant in the sum of many thousands of dollars and
that said loss, damage and injury will amount to a sum

far in excess of $3000. and tn.t complainant is wholly
without any remedy at law, in consideration wnereof, com-
plainant is remadiless in the premises DY the rules of

the Common Lew and is relievable only in a Court of Equity

WHEREFORE complainant prays that this Bonorable

Court will grant unto him due process of subpoena directed

n - o

to said defendant commanding said defendant to appear herein

and te answer but not under oath, answer under oath being

nereby sxpressly waived, and to abide and perform guch

directions and decrees as may be made in the premisecs

That an injunction ferthwith ilssue enjoining and restraining
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the defendant, bis agents, servants and employees and all

versons whomscever from treating the August 1917 issue

of said wagazine, known as "The Masses" a8 nonmailable

udder the Act of June 15, 1917, or any other Act or law

magazines through the mail in the usual way and accord

C(‘

to complainant thereon the rights and privileges of second
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class wail matter whereon the lawful postage has been @uly
paid and received by the propsr post office cfficials; That
it be adjudged and determined by this Honoratle Court that
gaid maggzines, particularly the August 1917 issue therscl,
ig mailable under the Act of June 15, 1917. nat an order
to show cause forthwith issue reguiring said defendant, at
the time and place therein specified to show cause why an

unction should not issue pendente lite, enjoining and re-
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straining the defendant, his agents, servants and employee

and 2ll cther perscns whomsoever from treating the August
1cl? issue of‘said magazins, known as "The Masses" or

any numbers therecf, as nonmailable, under the Act of June
5, 1917, or any other Act cr law whatscever, and that said
defendant, his agent, sertants and employees be forthwith

commanded to transmit said magazines thrcugh the mail in

.,

the usual way accord to the complainant thereon the
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rights and privileges of second class mail mattser whereon

the lawful postage has been duly paid and received by the
officials, That it ke adjudged and

proper post offic
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decreed that the said defendant was wholly without authority
or jurisdiction to determine that said magazines were non-

1le and that the order and action of said defs sndant
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remises is wholly void. That complainant recover
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costs and disbursements in thisaction and have guch
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other further order, judgment or relief in the premises

as may be just and proper. / .

i
//C//ﬁz/ /~//

Solicator and cof couxse f6f com=-
plainant,
55 Liberty Street,
Borough of Manhattan,
City of New York.

/ »




STATE OF NEW YORK :
-1 H
COUNTY OF NEW YORK :

MAX EASTMAN being duly sworn, says: That

he is President of the MASSES PUBLISEING COMPANY, the
complainant herein. That he has read the foregoing

Bill of Complain and knows the contente thereof, and
that the same is true within the knowledge of this deponent,

except as to the matters therein stated to be alleged cn

rmation and belief, and as to those matters he belisves
3

info
it to be true.

that th

)

eason why this verification i1s not made

®

by the complainant is that the complainant is Corpora-
tion; thet deponent derived his knowledge of the facts

set forth in the foregoing Bill of Complaint in the dis-

il

charge of his duties as President of the corporaticn as
aforesaid, and through investigaticns caused to be nmade

8 to the subiject-matter thersci by this deponent.
Y -

QUE@@ YIBED and sworn to before me,

el 7 ;
. 1,
this, 2~ Zday of July, 1917 LM et TR A
S ez
{/ Matdny Pugiie, Kiege Co. No, 408

Kings Co. RE. No. 9168 *
DT LD N Y COUnTY NO. 486
N. Y, CounTy REG. No, 9358



