FIRE

Foundation for Individual
Rights and Expression

October 4, 2022

Lynn Perry Wooten

Office of the President
Simmons University

300 The Fenway

Boston, Massachusetts 02115

URGENT

Sent via U.S. Mail and Electronic Mail (president@simmons.edu)

Dear President Wooten:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit
dedicated to defending freedom of speech, is concerned by Simmons University’s decision to
terminate its relationship with Professor David Kane after current Simmons students objected
to comments he allegedly made years ago when employed by a different institution. While some
may have taken offense to Kane’s comments, they remain protected by Simmons’ free
expression promises. Therefore, Simmons’ adverse actions against Kane are impermissible.

David Kane taught an introductory statistics course at Simmons.? Students complained to the
administration after learning Kane faced criticism when he previously worked at Harvard
University for blog posts that some have attributed to him.? Specifically, in 2020, Kane was
accused of writing multiple blog posts under the pseudonym David Dudley Field ’25, claiming,
among other things, that most black students at Williams College wouldn’t have been admitted
if not for Williams’ use of affirmative action in admissions and that Williams would be wrong
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to punish students for political speech, even if that speech were in support of subjectively
offensive groups like Identity Evropa.* It remains unclear whether Kane posted these blogs.

Based on students’ criticism, Simmons opened a concurrent section of Kane’s introductory
statistics course, taught by a different professor, and allowed Kane’s students to transfer mid-
semester without penalty.” Simmons then cancelled Kane’s class after a large number of
students transferred to the concurrent section and announced it would not renew Kane’s
contract.’

Given Simmons’ clear commitments to faculty free expression, it may not non-renew faculty
members like Kane for expressing their views, regardless of the speech’s content or students’
reactions. Although the comments attributed to Kane offended some students, Simmons has
enshrined in its policies the laudable commitment that “[a]cademic freedom is fundamental to
the central values and purposes of universities, which must in turn protect freedom of inquiry
and speech[.]”” The university commits that “when speaking or writing outside the class as an
individual, the teacher must be free from institutional censorship or discipline.”® Based on this
strong commitment, faculty would reasonably believe that they have expressive rights
commensurate with those guaranteed by the First Amendment.

The “bedrock principle underlying” freedom of expression is that speech may not be limited
“simply because society finds the idea itself offensive or disagreeable[.]”® It is this counter-
majoritarian principle that protects “insulting, and even outrageous, speech in order to
provide adequate breathing space” to public debate,' recognizing that those with authority
“cannot make principled distinctions” in determining what speech is sufficiently offensive to

suppress.™

This principle of abstention is particularly important in higher education, where the exchange
of views may sometimes be caustic, provocative, or inflammatory. Consider, for example, a
student newspaper’s use of a vulgar headline (“Motherfucker Acquitted”) and a front-page
“political cartoon . .. depicting policemen raping the Statue of Liberty and the Goddess of
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Justice.” These words and images—published at the height of the Vietnam War—were no
doubt deeply offensive to many at a time of deep polarization and unrest. Yet, as the Supreme
Court held, “the mere dissemination of ideas,” however “offensive” to others, “may not be shut
off in the name alone of ‘conventions of decency.””*® That is particularly important where, as
here, the speech involves opinions on politics and race—core political speech at the very heart
of expressive freedom, where its protection is “at its zenith.”'*

This calculus does not change when some or many express deep disagreement with the speech
atissue. Freedom of expression “embraces [the] heated exchange of views” in this context, and
the “desire to maintain a sedate academic environment does not justify limitations on a
teacher’s freedom to express himself on political issues in vigorous, argumentative,
unmeasured, and even distinctly unpleasant terms.”*® Freedom of expression thus protects
both the blog posts attributed to Kane and the criticism that followed. Academic freedom relies
on this exchange of ideas, however sharp and uncomfortable the exchange may sometimes
become. That process of criticism and debate is one of “more speech”'® and open discussion,
the remedy preferred over the “authoritative selection” of views in academia.'”

Simmons’ actions—creating a concurrent class'® and non-renewing Kane based on expression
attributed to him'—constitute adverse actions against Kane for his protected expression. This
is a clear violation of Simmons’ promises of academic freedom and free expression—policies to
which the university is contractually bound. As such, Simmons must immediately restore Kane
to teaching his statistics course and reaffirm to faculty that Simmons will honor its
commitments to free expression and academic freedom.

Given the urgent nature of this matter, we request receipt of a response to this letter no later
than the close of business on Tuesday, October 11, 2022.

Sincerely,

e (—

Sabrina Conza
Program Officer, Campus Rights Advocacy
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