FIRE

Foundation for Individual
Rights and Expression

June 28, 2023

Adena W. Loston

Office of the President

St. Philip’s College

1801 Martin Luther King Drive
San Antonio, Texas 78203

Sent via U.S. Mail and Electronic Mail (aloston@alamo.edu)

Dear President Loston:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit
dedicated to defending freedom of speech,' is concerned by St. Philip’s College’s reported
dismissal of Professor Johnson Varkey after complaints about his in-class statements
regarding biological sex.? While some may have taken offense at Varkey’s comments, they are
doubtlessly protected by the First Amendment, which bars St. Philip’s—a public institution—
from investigating or punishing protected, pedagogically relevant speech.

Varkey has been a professor of Human Anatomy and Physiology at St. Philip’s for twenty years,
teaching Human Anatomy and Physiology.? On November 28, 2022, Varkey gave a lecture to his
human biology class during which he stated sex is determined by X and Y chromosomes.* A
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number of Varkey’s students reportedly walked out of class because “he spoke about how
human sex was determined by chromosomes|[.]”®

Shortly thereafter, Varkey received an email from Vice President for Academic Success Randall
Dawson, informing him that he was under investigation for an ethics violation.® The email did
not include the alleged complaint, and, despite Varkey promptly requesting additional
information on the nature of the purported violation, St. Philip’s did not provide Varkey any
additional details about which policy he allegedly violated.” Nonetheless, Varkey received a
Notice of Discipline and Termination of Employment and Contract on January 27, 2023, citing
“several reports of ‘religious preaching, discriminatory comments about homosexuals and
transgender individuals, anti-abortion rhetoric, and misogynistic banter.””®

St. Philip’s must reverse course, however, because terminating Varkey for pedagogically
relevant in-class speech violates the First Amendment. It is settled law that the First
Amendment binds public institutions like St. Philip’s,” such that its actions and decisions,
including its disciplinary sanctions,’® must comply with the First Amendment. Academic
freedom—a corollary of free expression that the Supreme Court identifies as a “special concern
of the First Amendment”''—necessitates that faculty members receive substantial breathing
room to determine how to approach subjects and materials relevant to their coursework. As
the Court has made clear: “Our nation is deeply committed to safeguarding academic freedom,
which is of transcendent value to all of us and not merely to the teachers concerned.”*?

It is clear that the First Amendment protects expression that, “however repugnantl,]” is
“germane to classroom subject matter.”'® Here, Varkey’s discussion about sex determination
in Human Anatomy and Physiology is doubtlessly germane to the class material. Even if a
complainant believes—reasonably or not—that Varkey’s presentation, interpretation, or
discussion of that material was offensive, it remains protected if it is broadly “related to”
scholarship or teaching.
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The Sixth Circuit has clarified how broad this latitude is. In Hardy v. Jefferson Community
College, an instructor teaching “Introduction to Interpersonal Communication” lectured
students about “language and social constructivism,” including how “language is used to
marginalize minorities and other oppressed groups in society.”* Students, asked by the
instructor to provide examples, suggested the words “lady,” “girl,” “faggot,” “nigger,” and
“bitch.”"® The Sixth Circuit found that the instructor’s use of those words was “clearly” relevant
to his lecture exploring the “social and political impact of certain words,” and was not
“gratuitously used . . . in an abusive manner.”'® Accordingly, it remained protected
expression.’” Varkey, on the other hand, taught college-approved material from a college-
approved textbook. By this standard, Varkey’s discussion of the physiology of gender in a
Human Anatomy and Physiology class is similarly clearly protected—so clearly, in fact, that St.
Philip’s should not have launched an investigation into Varkey’s teaching in the first place.

That’s because, to comply with the First Amendment, public colleges must make a facial review
of any complaints and first determine whether the alleged conduct constitutes protected
expression. And in cases that solely allege protected speech, St. Philip’s should resolve the
complaint or provide support to the complainant without ever notifying or involving the
speaker to avoid chilling their speech.

But worse still, St. Philips’ decision to investigate then terminate Varkey without so much as
notifying him of the charges against him raises serious due process concerns. Principles of due
process and basic fairness necessitate certain core procedural safeguards for faculty including,
but not limited to, timely and adequate notice of the charges against them, adequate time to
prepare a defense, a meaningful hearing process, and a meaningful right to appeal .’®

Varkey received none of these critical protections, making his termination suspect not only
under the First Amendment, but also under any conception of due process. This is critical, not
just from the perspective of avoiding constitutional violations, but because basically fair
proceedings afford all parties confidence that the outcome reached was just. Here, St. Philips’
unwillingness to allow Varkey to defend himself makes the college’s actions all the more
suspect.

Of course, these principles do not shield faculty from every consequence of their expression—
including criticism by students, other faculty, the broader community, or the university itself.
Criticism is a form of “more speech,” the First Amendment’s preferred remedy to state-
imposed censorship of controversial expression.” But as a state actor, St. Philip’s may not
wield its institutional authority to force compliance with any particular view.
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Accordingly, we request Varkey be reinstated, with all disciplinary charges against him in this
matter dropped and expunged from his file. We also request that the college recommit to
upholding faculty’s expressive and academic freedom rights moving forward. Given the urgent

nature of this matter, we request a substantive response to this letter no later than the close of
business on Friday, July 7.

Sincerely,

Ida NampAzi
Program Officer, Campus Rights Advocacy

Cc: Randall Dawson, Vice President for Academic Success
Nina Sosa, Director of Employee Relations, Advocacy, and Civil Rights
Roxella T. Cavazos, Associate General Counsel



