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 1 

 
ARGUMENT 

Defendants’ Response explicitly concedes a core concern of Judge 

Bush’s dissent: The majority’s approach “will produce disparate outcomes 

across different schools” for identical non-disruptive political speech. 

Resp. 16. Defendants likewise do not challenge Judge Bush’s assertion 

that no other circuit follows the majority’s approach.  

Instead, Defendants insist that permitting students’ First 

Amendment rights to fluctuate wildly across schools and classrooms 

based on administrators’ and teachers’ personal views of what constitutes 

“vulgarity” is “a feature of the panel opinion, not a bug.” Id. This is 

unprecedented. In no other area of First Amendment law has the 

Supreme Court or this Court tethered a speaker’s constitutional rights to 

the tastes of the enforcing government official. That is why the First 

Amendment provides the same protection for a political pamphlet in 

Central Park as it does on the National Mall, regardless of the park staff 

on duty. And it should provide the same protection for students’ non-

disruptive political messaging in Michigan as it does for students in 

Tennessee, no matter the idiosyncrasies of school staff. 
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In support of their position, Defendants misconstrue Tinker, 

claiming it, too, leads to “disparate” outcomes because speech that 

provokes “substantial disruption” in one school may have no impact on 

another. Id. at 17. The critical problem with Defendants’ argument is 

that what constitutes substantial disruption—i.e., the test for whether a 

student’s speech is protected—remains constant. The diverging outcomes 

thus stem from whether different schools can satisfy that same objective 

test. That is why this Court held that a school that provided evidence of 

substantial disruption from confederate flag apparel could permissibly 

prohibit it while a school unable to furnish such evidence could not. 

Compare Barr v. Lafon, 538 F.3d 554 (6th Cir. 2008), with Castorina ex 

rel. Rewt v. Madison Cnty. Sch. Bd., 246 F.3d 536 (6th Cir. 2001). 

As Judge Bush warns, the majority’s approach makes the test 

disparate. The majority defines censorable Fraser “vulgarity” as 

whatever each administrator and teacher subjectively deems vulgar. 

This turns the First Amendment on its head, empowering the 

government to decide the scope of citizens’ free speech rights rather than 

serving as a neutral limit on the government’s power to censor. “First 

Amendment standards … must give the benefit of any doubt to protecting 
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rather than stifling speech.” Citizens United v. FEC, 558 U.S. 310, 327 

(2010) (cleaned up). The majority’s approach inverts that rule. It gives 

government officials not only the “benefit of the doubt,” but the power to 

subjectively (and inconsistently) determine a student’s free speech rights.  

Finally, Defendants’ new “appendix”—42 pages of outside-the-

record material—bolsters Judge Bush’s dissent. Under the majority’s 

approach, each example the appendix offers is subject not to a neutral 

test, but to the countless eccentricities and personal preferences of 

individual instructors. As Judge Bush explained, that is not tenable, nor 

is it necessary. The Third and Ninth Circuits’ standard provides a “more 

manageable and constitutionally faithful rule grounded in bedrock First 

Amendment principles”: Non-disruptive political apparel enjoys First 

Amendment protection unless it is “plainly” profane or lewd. B.A. v. Tri 

Cnty. Area Schs., 156 F.4th 782, 813 (6th Cir. 2025) (Bush, J., dissenting) 

(cleaned up). Rather than going out on the untested limb fashioned by 

the majority, this Court should join its sister circuits. 
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