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FreeSpeechat Private Universities

KELLY SARABYN*

. INTRODUCTION

The vastmajority of universitiesin the United States promok them
selesasinditutionsof free speech andthought,constuing censorship
asanipathetic to their seach for knowledge Their handbaks and poli-
cies dedare that students andfaaulty havethe right of free spesch,* but
surpisingly, mog of thosesame collegesalso have policiesthatexplic-
itly redrict speet. University handbookscommony contan policies
tha prohibit offensive and uncivil spesch, require admnistrative
approval of flyers and publicaions,or cordon public speech to a smdl
area of the canpus? At public colleges, the FirstAmendnent solves the
conflict between a university’s policies promising free speech and its
speechrestictive policies by rendeing the speeh-restictive policies
unoonsttutional® Private colleges, on the othe hand, are not stae
acors, and thus the FirstAmendmentdoesnot stop them from enacting
speechrestictive policies?

Congressrecently passeal an aspirational resolutionstatng tha “an
institution of highe education should fadlitate the free and open
exchangeof ideas,” but this aspiration does notlegdly bind private uni-
versities—t merdy expresss Congess’sopinion on whatthe naion’s
universities oughtto do? In contast California’s Leonad Law? requires
thatall private, nonsetarian universities follow the dictatesof the First

*Justice Robet H. Jacken Fellow, Foundationfor Individual Rightsin Education. B.A.,
University of Virginia, 2003;J.D., Yale Law School,2007. | would like to thankRoderickBates,
Greg L ukianoff, Tim Nuccio,AzharMajeed,andWill Creeleyfor theircommentsntheatticle.

1. See eg., Camegie Mellon Universty’s Policy on Freedon of Expression,
http:/Avww.cmu.edu/policiegdocunentsFreeSpeecliastvisited Dec. 13, 2009).

2. See e.g., FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., SPOTLIGHT ON SPeecH Copes 2009,
20 (2009),available at http://wwwthefire.org/fre_speech_codespot_2009.pdf

3.See e.g,id. at 11.

4.Se, e.g, id.

5. Higher Eduation Oppotunity Act, 20 U.S.C.8§ 1011a(a)(2)C) (2006).

6. CAL. Ebuc. Cope § 94367(West 2008)
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Amendnent and, therefore, refrain from restricting any speet that
would be proteced on a public campus?

The Leonard Law sdvesthe conflict betweenspeech-preecive and
speedh-restictive poli ciesby imposing the principle of freespeechon all
nonsectarian universties. Thoughthis vindicaesthe liberalideal of free
speadh, it impingeson adifferert liberalideal—therightto private as®-
ciation® The Leonard Law prohibits private, nonsecarian universties
from designing their progransin away thatrestrctsfree speechin favor
of othe values of therr choasing, which as private institutions, they
shauld presumptively hawe theright to do.? In its asprational reslution
thaturgedingitutions of highereducation to allow free speechCongres
alsonoted without offering anyparticularrecorciliation, thatits endorse-
mert of freespeechon universty campusesshould not be interpgretedin
away thatinfringeson consitutional rights of assaiation®

To addessthe conflict of policiesat private universitiescontad law
offers the beg solution becauseit can protecttheliberal idealof univer
stiesasfree speeh institutions without sacrificingthe right of private
assocation. Cours have grgppled with how to adjudicatdegal disputes
between studens and private universities, but most courts tha have
addressal the issuehave, at least in part, relied on a contractua para-
digm, with the studenthandbooksnd codesconstitutingan implied part
of thatcontract.*

Further, theintemprettion of conflicting policiesshouldbe guidedby
the rea®nabk expedations of the student.The majority of highe edu
caton institutions in America are liberal arts or researchcolleges;?

7.894367.

8.See, e.g., Rumdeld v. Forumfor Acadenic & InstitutionalRights,547U.S.47 (2006). In
Runsfdd, a codition of law schoolsarguedthatthe government'forcing themto accommodate
military reauiters on canpusviolated their right of private expressiveassociatiorbeausethe
military disaiminaed againg homosexualsa position the schoolsstrongly opposed. Id. The
Supreme Coutt held that merelyallowing recruiterson campusdoesnot interferewith schools’
ability to devdop or expresgheirmesages. Id. at 174—75;seealsoBoy Scoutsof Am. v. Dale,
530U.S. 640(2000). The Courtheldthe govenmentcould not force the Boy Scoutsto accept
pro-honoseual scout leades becausealoing so would interferewith the Boy Scouts’ability to
devdop andexpress their mesgage,which wasanti-homosexuality.|d. at 644.

9. Seegeneally CraigB. Andern, Political Correctnes®n CollegeCampuseskFreedom
of Speech v. Doing the Politically Correct Thing, 46 SMU L. Rev. 171,212-13(1992) (dis-
cussng how the First Amendmentypicaly only appliesto stateactors,not privateinstitutions)

10. Higher Eduation Oppotunity Act, 20 U.S.C.8 1011a(a)(2F) (2006).

11. Seee.g.,, Manglav. Brown Univ., 135F.3d80 (1998);Warrenv. DrakeUniv., 886 F.2d
200(1989).

12.Se& NAT'L CTR. FOR EDUC. STATISTICS, NUMBER OF EDUCATIONAL INSTITUTIONSBY LEVEL
AND CONTROL OF INSTITUTION: SELECTED Y EARS, 1980-81THROUGH 2004—-05(2006) available
at http//nces.a&.gov/programgdigest/dOaableddt06_005.asp
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which geneally foste free speech and thought.This practice arisesfrom
the long-sanding liberl bdief tha alowing peopleto spe&, debate,
anddiscussfredy is more condudve to the acqusition of knowledge
thantop-downcensoship’* As aresultof Americds strongcommitment
to freespeeb andthewidely accepted undestanding tha institutionsof
highereducdion function as sodety’s premer sekersof knowledge a
ressondle studentwould exped to have the ability to spesk freely ona
liberal arts or reserch campus.Thus,when alibemal arts or reseach col-
legeenacs both speech-protective and speeh-estictive policies,courts
shouldinterpret the contract as protecting freespeech.This soluion pre-
sewres free speech on mog of Americas campusedut leaves private
universities the option of repudating that expectaton should they
chooseo cleatty and publicly prioritize othe values, suchasproteding
minoritiesfrom hatespesch.

This article will firstdemandrate that the majority of elite privateuni-
versitiesadvertise their programsprominenty as protecting free speech
ard atthe sametime maintain policiesthatredrict their studerts, donors,
ard faculty’s speech* As a result studerts, dornors, andfacuty reaso-
aly underdand thatthey hawe entereda particular contractual arrarge-
mert with the cdlegebut that the college then fails to uphold its con
tradual obligations. Students, for exampé, might discover that the cal-
lege will reguate their speechon campusonly after they have declined
other offers andpaid ther tuition. Colleges, therefae, may prdfit from
thar duplicity by touting differert policiesto differert interes groups.

The contradictions in college policies collectively imposean even
greaer harm on sodety. As the Supeme Coutt haslongrecognked,the
pursuit of knowedgeremaning freeandopen in institutions of higher
educaitonisintegrad to the naion’s progress*® The sdective censoship
of speech on campusimpairs this god. By lacking clear policies, col-
leges makeingigating reform diff icult for studens andfaculty, and this
canleavethe appeaance of a cons@suson campusthat may not exist.

13.Ses, e.g, Healy v. James408U.S.169,180-81(1972).

14.See, e.g, FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., supra note2, at 19.

15. See e.g, Keyishian v. Bd. of Regents385 U.S. 589, 603 (1967) (statingthat “[t]he
Nation’s future dependsuponleades trainedthroughwide exposureo thatrobustexchangeof
ideas which discoverstruth ‘out of a multitude of tongues [rather] than throughany kind of
authoitative seledion’) (quoing United Statesv. AssociatedPress,52 F. Supp. 362, 372
(S.DN.Y. 1943)) Sweezw. NewHanpshir,354U.S.234,250(1957)(plurality opinion) (stat
ing that“[tJo impose any strait jacketupontheintellectualleadersin our collegesanduniverst
tieswould imperil the future of our Nation”).
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Buried policies proscibing hate speech; for example, may not acually
have the suppot of the magjority of membersin theinstitution.

This article will then examine the legaloptions for sdving the wide-
spread problemof conflicting speeclpoliciesat privatecolleges arguing
thatthe contracual framewark is the bestoption, asit recogrizesprivate
insitutions’ right to prioritize valuesotherthanfree speechandstuderts,
donors, and facuty’s right to know the structureof the programin which
they choaoseto invest This vindicaies a cdlege’s right of free as®cia-
tion*” and the students, donors andfacuty’s right to know which rights,
if any, theywill posses at the institution.

Faceal with thelegal obligationto clearly statewhethertheir programs
restrict speeb, most liberd arts and reseach collegeswill probably
abandonther spesdh-restiictive policies and maintain their policies
guaantying free speech.*®* However, a limited demand appearsto exist
for speed-restrictive universities as they reflect an older, valuesbased
concepton of the university.” The appea of the contrad framewok is
that it allows for expeimentaion aaossinstitutions,and, as a resut,
institutionscanenbrace diff erent prioritiesaslong asthosepriorities are
transpaent

[I. CONFLICT OF UNIVERSITY POLICIES

Free speed atthe naions’ universitieshasalonglineage® In a 1957
plurality opinion, Chief Jusice Warren stated, Teadhersand students
mustalways reman free to inquire, to study andto evaluatefo gan new
maturity and undestanding; othemwiseour civilization will stagnat¢ and
die.”* By 1972,the Coutt had affirmed this line of reasoning,writing,

16. See, e.g., EMory Univ., Equal Opportunityand Discriminatory Harassmen#®olicy §
1.3.3 in PoLiciEs AND ProceDUREs (2007) available at http://www.thefile.oig/public/pds/
a441a546b42809be47938044300292c.fldf visited Dec.17,2009).

17.See NAACPv. Alabama,357 U.S. 449(1958).

18. See e.g, YALE Univ., Free Expression, Peaceful Dissent,and Demonstrationsin
UNDERGRADUATE REGULATIONS 2009-2010(2009), available at http://www.yale.edu/yalecel
legépublicaionsuregséxpression.html#a.

19. See infra text accompanyig notes233-59.

20. See AM. AsS'N oF UNIV. PROFESSORS, JOINT STATEMENT OF RIGHTS AND FREEDOMS OF
STUDENTS (1967), available at http:/www.aawp.org/AAUP/pubsrespolicydocskontents/
studrightshtm (with interpretatve notes); AM. Ass'N oF UNIv. PROFESSaRS, 1940 STATEMENT
OF PRINCIPLES ON AcaADEMIC FReepov AND TEeENURE (1940), available at
http://www.aaup.org/NR/rdonlyre¢EBB1B330-333-4A51-B534-CEE0C7A90DAB/0/
1940StéemenofPrinciplesonAcademicFreedandenure.pdf.

21.Sweezy v. New Hampdire, 354 U.S.234,250(1957) (plurality opinion).
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“The college classopomwith its suroundingenvironsis peculiarly the
‘marketplace of idess,” and we bre&k no new consttutional groundin
redfirming this Nation’s dedicaton to s&eguading acadenic free-
dom”% More reeenty, the Cout reaffirmed this principle, asseting,
“For the University, by regultion, to cast disappovd on paticular
viewpoints of its studens risks the suppessionof freespeeb andcre-
ative inquiry in oneof thevital centers for the Nation’s intellectual life,
its college and university canpuse.”

Althoughfree speech atAmericanuniversitieshasbeenprotected over
theyeass, it hasalso bean suppresel attimes. In the past,the devoton
to freeexpresson on university campusse wasendangere&l mostnotebly
by a fearof conmunid andothe groupstha were pereived asunde-
mining traditionalAmerican values * butthepolicies that restict speeb
on campuss todayare largely explained by other fadors. First, out of a
concen for minorities women, and othe historicaly disadvantaed
groups’ confort on campus, many universities have enated reguldions
banning speet offensve to those groups® Such restrictions follow
legd schobrdip, arguingtha the FirstAmendmentshouldceaseto pro-
ted “hate speech.™ Second,universities increasingly seethemsdves as
busnessesealing to attract fundsfrom students,donors,and alummi,
andthus, they increasingly seek to managether imagesand to avoid
even the appeaane of controversy or impropriety.?” To avoid such
appeaances, universities may usetactics tha include restricting public
expressnto tiny “f ree-speech zones,” prosaibing offensiveor unav-

22.Hedy v. Janes, 408U.S. 169,180-81(1972).

23.Rosnbeger v. Rector& Visitorsof Univ. of Va., 515U.S.819,836(1995).

24.Seee.g., Healy, 408U.S.169 (prohibitinga collegefrom removinga radicalleftist stu-
dentgroupfrom campus) Sweey, 354U.S. 234 (preventingstatelegislaturefrom questioninga
collegeprofessor abouthis allegedlycommunistviews).

25. See, e.g., Richard Delgado, CampusAntiracism Rules: Constitutional Narratives in
Collision, 85 Nw. U. L. Rev. 343,358(1991)(arguing collegeshaveenactedegulationson hate
speeh to prevent racid incidens).

26. See e.g., Charles R. Lawrerce Ill, Crossburningand the Sound of Silence:
Antisubodination Theoryand the First Amendment37 ViLL. L. Rev. 787 (1992) (arguing the
First Amendment shouldnot protecthae speech)Mari J. Matsuda,Public Respons¢o Racist
Speeh: Consgdering the Victim’s Story, 87 MicH. L. Rev. 2320(1989) (arguing for hatespeech
regulaion).

27.See, e.g., DERm Bok, UNIVERSITIES IN THE MARKETPLACE: THE COMMERCIAL IZATION OF
HIGHER EbucaTioN (2003) Eric GouLb, THE UNIVERSTY IN A CORFORATE CULTURE (2003)

28.See eg., Card L. Zeiner, Zoned Out! Examining Campus Spech Zores 66 LA. L. Rev.
1(2005) (discussng campusspeechzones);Joseph D. Herrold, Note, Capturing the Dialogue: Free
SpechZonesand The“Caging” Of First AmerdmentRights, 54 DRAKE L. Rev. 949 (2006) (dis-
cussig free-sgechzones);Commertary, It's Called “ Free Speech”, WasH. TIMES, Mar. 23, 2007,

- S



Sarabyn:AddOnsRECDEC 2/28/10 7:29 PM Page 150 $

150 Journal of Law & Education [Vol. 39,No. 2

il speed,® andrequring prior approva of flyers, studentpublications,
and protest.®

Universities often seek to avoid the negatve publicity that can arise
fromallowing controversid andoffensive speectontheir campuss, but
at the sane time, theyrealize renoving free speechguaranteesan also
attractnegdive publicity.® This may beonereasonwhy somany schools
continue to maintain contradictory policiesregardingfree speechThe
Foundaion for Individual Rights in Educationsuiveyed the publidy
available policies? of all 110 private universities on the 2008 U.S.
News’ rankings of “50 Best Libera Arts Colleges” and “100 Best
NationalUniversities.”® Seventy of thoseuniversities—afull sixty-four
percent—pronoted thar programs as institutions of free speech and
thought while also maintaning pdlicies that clearly and substatially
restricted speeh ** The speech-restrictive policies mostfrequenty pro-
hibited offensve or unavil speeh, particularly whenthe speectrelated

atA18 (discusshg Georga Techs repressive free-speech zone); Editorial, Restri ctions Overreach,
USA Tobay, May 27, 2003 (detailing prevalence of free-speech zoneg; Susan Kinzie, U-Md.’'s
‘Marketdace of Ideas’ Not for Evayone, Court Rules WAsH. Posrt, Sept. 18, 2005, at C4 (dis-
cussig the useof free-sgeechzonesatthe University of Maryland); Tamar Lewin, Sut Chdlenges
a Univesity's SpeechCode, N.Y. TiMEs, April 24, 2003, at 25 (coveing lawsuit chdlenging
Shippensbug Universitys free-sgechzong; Mary Beth Marklein, On Canpus Free SpeecHor
Youbut Notfor Me?, USA Tobay, Nov. 3, 2003, at 01A (covering the useof freespeech zoneson
canpus) Jema Russell, UMass's Effort to Control Protests Spurs More Criticism, Boston
GLOBE, Feh 3, 2005, at B4 (useof free-sgechzones on campusesacross the country, focusing on
the University of Massachsets).

29. See e.g., DoNALD ALEXANDER DOWNS, RESTORING FREE SPEECH AND LIBERTY ON
CaMPUS(2005);ALAN CHARLES KORS & HARVEY A. SILVERGLATE, THE SHADOW UNIVERSTY: THE
BETRAYAL OF LIBERTY ON AMERICA'S CAMPUSES 147 (1998)RoBERT M. O’'NEIL, FREE SPEECH IN
THE CoLLEGE COMMUNITY 9 (1997)

30.Sege.g., Robatsv. Haragan346 F. Supp.2d 853 (N.D. Tex. 2004)(overturninga uni-
versity’'s requrement thatstudentsacquirea pemit atleasttwo businesslaysbeforeengagingn
protectedspeech); Pro-Life Cougarss. Univ. of Houston 259F. Supp.2d575,577—-78(S.D.Tex.
2003) (overruling permitrequirementor studentspeechas giving too muchdiscretionto uni-
versity officials); Andy Kroll, Policy RaisesFree SpeeciQuestionsMicH. DaiLy, Feb. 4, 2008
(the University of Michiganconsidenng policy thatwould requireapprovalto distributeor post
any print materal).

31. JonB. Gould, The PrecedentThat Wasrt: College Hate SpeechCodesand the Two
Facesof Legal Compliance35Law & Soc’'vy Rev. 345,367-68(2001)(finding collegeadmin
istrators calculate negativepublicity arising from regulatingspeechin their analysisof whether
to regulaie speech).

32. FounD. FOR INDIVIDUAL RIGHTS IN EDuUC., supra note 2. The actualschoolpoliciesare
als available online. SeeFIRE: SpeechCodes http://thefire.org/spotlightflastvisited Dec. 20,
20009).

33. Best Liberal Arts Colleges U.S. News & WoRLD RePorT, Aug. 27, 2007, at 118,
118-20; Best National Universties, U.S. NEws & WOoRLD RerorT, Aug. 27, 2007, at 114,
114-16.

34. FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., supra note2, at 4.
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to historicaly-disadvantaged groups, such as AfricanAmericans or
women?

Columbia University, for exanple, had a policy staing, “While the
Universty asa private institutionis not subgd to the constitutiond pro-
visions of free speech . . . theUniversity by its natue is dedcated to the
free expressionof ideas . . . .”*® This written policy was supporte by
Columbids repeated public portrayals of itsef asan institution dedicat
edto free expression¥ For instance, when a groupof students prevent
edananti-illegal immigration spe&er from giving alecture by storming
the stage,Columbiacondennal the students’ adions, explaining, “T his
muchis a matter of core principle at Columba: thatfreedomto spe,
to pursueideasandto hea and evduat viewpointstotdly objedionable
to onés own is an essenial valueto this university, and indeed, to our
civil society.”*

When Columbia was publidy criticized for inviting Iran’s President
Mahmoud Ahmadingad to give a tak at the school, Columbia's
Presdent LeeBollinge reppondedby issuinga statement.The statement
asseted:

Columbia, asa conmunity dedi@tedto learning and scholarship, is
committed to confroning ideas[,] . . . [and] this will bring usinto
contactwith bdiefs many, mog or evenall of uswill find offensive
and even odious.We trustour communiy, induding our students,to
be fully capdle of deding with the® occasions throughthe pow-
ers of dialogueandrea®n. . . . [This commitment] arisesfrom a
deep faith in the myriad bendits of a long-term processof meeting
bad beliefs with better beliefs and hateful wordswith wiser words
Tha faith in freedom has always been and remains today our
nation’s mog potentwegponagaing repressve regimes everywhere
in theworld.*

35. See geneally id. at 17—20(discussing harassmenas excludedfrom First Amendment
protection).

36. CorumBliA UNIv., RuLes orF UNIVERSITY ConbucTt, XLIV, available at
http:/Avww.thefire.og/pdf9d2a3813071c96@daaa04d5660987f1c.pdf.

37.Seg e.g, ElizabethRedden,The Complicationsof Free SpeechInsipe HIGHER Ebuc.,
Oct. 18,2006, http://www.inddehighered.com/news/2006/10/18/columbia.

38.Seeid.

39. Lee Bollinger, StatementAbout President Ahmadinejad’s ScheduledAppearance
CoLumBia NEws, Sept. 19, 2007, http://www.columbia.edu/cu/news/07/09/ahmadinejad2.html
(last visited Dec 17,2009).
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This ringing endosenent of free speech at Columbia—oneamong
many—would surely leave prospetive students,donors,and faculty
with thebelief that Columbia providesits communty memberswith the
rightto speakfreely. Not only are the statementsinambiguoustheideal
Bollinger articulated forms the bediock principle of a liberal arts or
reseach collegeandso conforms to the reasonabl@xpectationpoten-
tial community membeaswould haveof aninstitutionsuchasColumbia

Despite Columbia’s openendosanent nextto the samewritten poli-
cy that explicitly promised free speech, Columbialisted policies tha
restrict speech. For example, ther harassmenpolicy prohibited, anong
otherthings,“verbal or physial condud of a sexual nature”thathas the
“purpo® or effect” of “creding an intimidating, hostile,demeningor
offensve acalemic or living environment.* In a list of examples of
whatcan consttute sexud harassrent Columbiaincluded-love letters,
obseneemails” and“sexist jokes or cartoons.™

Columbia guaarted its studerts that they would confront “offensive
andevenodious” ideasin its open-conmmunity of learning, but atthe same
time in its written pdlicies, it prohibited studentgrom creding “offensive
acacemic . . . environment[s]” through their speeb.”? Indeed, Columbia
has nat hesitaed to suppress studert speeb. In 2006, for example,
Columbia suspendead the Men’s Hockey Club for posting “offengve’
recruitmentflyers thatcaried the slogan “Don’t be a pussy.™

Colorado College anothe private institution that guaranteedts stu-
dentsfreespeeb,* similarly punishel two studentsfor postng a parody
of a FemnistandWomaen’s Studes’flyer.* The parody contanedfacts
and quoesrevolving aroundstereotypical masculinereferencessuchas
“toughguy wisdom,” “chansaw etiquette,” andthe shootingrangeof a

40. CoLumBIA, UNIV., CoLumBIA UNIVERSITY, EQUAL EbucaTIONAL OPPORTUNITY AND
STUDENT NONDISCRIMINATION POLICIES AND PROCEDURES ON DISCRMINATION AND HARASSMENT 1
(2006) avaiable at http://www.thefire.orgpdfs/646cledd04edbbd1225a26c197e0afc{ipete
inafter STUDENT NONDISCRIMINATION PoLiciEs] (emphasis added).

41. CoLumBIA UnNiv., CoLumBIA UNIVERSITY HEALTH SERVICES, SEXUAL HARASSMENT
GENERAL INFORVATION 1 (2008), available at http://www.thefire.org/public/pdfy
7395fb2343914d fc111f2da7498bd5.pdf.

42. See Redden,supra note37; STUDENT NONDISCRIMINATION POLICES, supra note40.

43.Micheael O’'Keeffe, ‘Pussycat’ SpatRoas at Columbig N.Y. DaiLy News, Oct. 8, 2006,
available at http://www.thefire.org/index.php/dicle/7353.html

44. Vincent Carroll, CC's Free SpeechFears, Rocky Mountain News (Denvej, Apr. 08,
2008,at 27.

45.1d.
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sniperrifle;* it lacked any element tha could be constuedasa threator
an obscenty.”” Neveathdess,the collegepunishedthe studens because
it found the flyer threaening and deneaning

This occurreddespie thefact tha ColoradoCollege’swritten policies
guaanea free spech for its students. Its policies explaned that
Colorado Collegeis aplace where “ controversia points of view may be
fredy expressed,’as”[f]reedom of thoughtandexpresson is esserial
to any institution of highereduation.™ Indeed, the policiesfurthe stat-
edthat“[n] o viewpoint or messagemay bedeemedsohatdul thatit may
not be expreseal.”°

Justlike Columbiaand sixty-nine other private collegeson the U.S.
News’ rankings:* Colorado Colleges policies were janusfaced, con
taining both guamantes of freespeech and policies that restict speeb.”
After guaranteeing free speech, Colorado Colleg€s policies prohibited
speectthat“ produesridicule, embarassmat, harmssmaet, intimidation
or other sud result”*

Suchcontradictory policiesleave students andfaculty at private col-
leges vulnerable to unexpeted punishmats. Theyalsochill somemeas
ure of speeh while simultaneousy enaling colleges to reapthe bene-
fits of portraying themsdves as insitutions of free speeh.

II'l. CLASH OF LIBERAL IDEALS: FREE SPEECH AND
THE RIGHT TO PRIVATE ASSOCIATION

Theconflict betweenspesch-rotective andspeeb-restricive policies
occursat public>* as well as private universities. As speeb-restrictive

46. Se2 THE MoONTHLY BAg, available at http://www.thefire.org/pdfs/
037438c821986347bcc601d9c229a.pdivhich parodiedthe Feministand Gender Studies
Interns, THE MONTHLY RAG, available at http://www.thefire.og/pdfs/
66b48367dd@0830b700437a788de2ac.pdf.

47.THE MONTHLY BAG, supra note46.

48. Carrol, supra note44.

49. CoLo. CoLL., Anti-Discrimination Policy, in PATHFINDER 1 (2008).

50.1d.

51. FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., Supra note2, at 4.

52. See eg, id.; seealso CoLo. CoLL., Sudent Condud Policies: Respect:Abusive
Behavior, in PaTHFINDER 1, 1 (2008), available at http://www.thefire.olg/pdfs/
46be®1f5270a4d669246aa82c0069c¢.pdf.

53.CoLo. CoLL., supra note52, at 1.

54. FounD. FOR INDIVIDUAL RIGHTS IN EDuC., supra note2, at 4, fig.3 (stating77% of pub-
lic universities havepoliciesresticting speech).
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policieson public campuss violate the FirstAmendmet, however one
side of the equdion is void, and thus, the legal conflict disappers at
public universities * Somestates haveattemptedto clea up this conflict
for private enities—bothuniversitiesand otherorganizations—bueven
thes goad-faith efforts haveunintended consequences.

Cdifornia enaded its Leonad Law, which requiresall nonsetarian
private universtiesto obey the dictatesof the FirstAmendmeng® there
by imposing the public university soluion on private universities.
Althoughthe Leonad Law vindicates free speech, it also potentialy
restricts universities’right to private assocation> But whetherthe gov-
ernmentcanforceprivate organizaionsto aaceptmembersvho speakin
oppogtion to the organkation’s views is unclear®

Stanford University, for example, had a harassmenpolicy that pro-
scribed speechthat“is intended to insult or stigmatizeanindividualor a
smdl numbe of individuds on the basis of their sex,race,color, hand
icap, religion, sexud orientation, or naional and ethnicorigin . . . .”°
Studens eventudly suad Stanford underthe LeonardLaw for issung
this policy® In regponseto the suit, Stanford asseted, among other

55. The mgority of speechrestrictive policiesat public collegeschallengedn federal court
hawe beenstruck down asunconstitutiond. See e.g, Debhnv. Tenple Univ., 537 F.3d 301 (3d
Cir. 2008) (declaing Temge Universty sexual harassmenpdicy facially uncmstitutiona);
Lopez v. Candaek., CV 09-099%5-GHK (FFMx) (C.D. Cal. Sept. 16, 2009), avaiable at
http://www.telladf.org/UserDocs/LopezMTRdenial.pdf (enjoining enforcementof sexualharass
ment palicy dueto overlreadh); Cdll. Republicansat SanFrarcisco State Univ. v. Reed 523 F.
Sum. 2d 1005 (N.D. Cal 2007) (enjoining enforcementof universty civility policy); Robets v.
Haragn, 346 F. Supp 2d 853 (N.D. Tex. 2004) (finding the universty’s sexualharasmentpoli-
cy unconditutional becawse of the recquirement that public areasin the university mustserveor
berefit the university community); Bair v. Shppendurg Univ., 280 F. Supp.2d 357 (M.D. Pa.
2003) (enjoining ernforcenent of universty harassnentpolicy); Booherv. Bd. of Regens, No.
2:96-CV-135, 1998 U.S. Dist. LEXIS 11404 (E.D. Ky. Jul. 21, 1998) (finding univesity sexual
harassnent pdlicy uncamstitutional); Damlrot v. Cent.Mich. Univ., 55 F.3d 1177 (6th Cir. 19%)
(finding the university hamssmenpolicy fadally unconstiutional); UWM Pog, Inc. v. Bd. of
Regerts, 774 F. Supp. 1163 (E.D. Wis. 1991) (declaing universty racial and discriminatoy
harassnent pdicy fadally uncnstiutional); Doev. Univ. of Mich., 721F. Supp.852(E.D. Mich.
1939) (erjoining enforcement of university discriminatory harasmentpolicy).

56. CaL. Epuc. Cope § 94367(West 2008).

57.Seee.g., Boy Scoutsof Am. v. Dale,530U.S.640(2000) (holding thatpreventing the
Boy Scoutsfrom discriminating on the basis of leadershipapplicants’'viewpoint violatesthe
organizaion’s members right to privateassociation).

58. Seg, e.g., Gay RightsCoal.v. Georgetavn Univ., 536A.2d 1, 24 (D.C. 1987) (holding
thatrequiring GeogetownUniversty to grantrecognitionto a studentclub endorsinghomosex
uality would violate its express/e rights)

59. Corry v. Leland Stanford Jr. Univ., No. 740309,1 (Cal. Sup.Ct., Feb.27,1995) avail-
able at http://www.ithaca.edu/faculty/cdunca&®5/corryvstanford.htm.

60.1d. at 3.
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claims, that the Leonad Law’s enjoining Stanbrd from enforang its
harasgment policy would violate Stanford’s consttutional rightsto free
speechacalermic freedom, and private asso@tion.*

A private assoqation’s inability to exdude individuals who express
bdiefs contrary to the assodation’s can inteifere with the assodation’s
free speed and assocgation rights. The Supeme Coutt has hdd that
forcing an assocation to alow individuds beaing a messagento an
asso@tion’s paraleviolatestheassodcation’s free speechrightsbecaise
obseverswill believetheassocatonendorsesthatmessge® The Court
alo hashdd thatforcing an assogation to acepta leader who holdsa
bdief contary to its own infringeson the asso@tion’s right of expres
siveassocation beauseit interfereswith its ability to form and express
its message® In contast, the Coutt also has recognizd tha not all
forced inclusionsof membe's violate a private assoa@tion’s rights. A
large private assocgation composedof professionés to engaein ads of
chaiity and to nework, for example, had no right to exclude women,as
including women did not infringe on the assocation’s purposeor
bdiefs®

The Cdifornia court applied thes principles when andyzing
Stanford’s claim thatthe Leonad Law wasunconstiutiond.® It reject-
ed Stanford’s freespeech claim, asseting tha the Leonad Law “simply
does notrestrict speech or ideasin any way; [Stanford has] every oppor
tunity to expressfredy any views. . . . The Leonad Law doesnot chill
the speet and expressionof [ Stanford], [which] can ardently and effec-
tively express[its] intolerance for intolerancethroughwholly constiu-
tionalmeans’®® Furthermore, the court reasonel tha Stanbrd’s harass
mentpolicy “has nothing to do with any of the four acadenc freedoms
the Suprene Coutt has established,”®” asthe Leonad Law does not pre-
vent Stanford from controlling its academc coursevork, admissons,or
resdential activity; it only prevents Stanford from proscribing its stu-
dents speechon campus®®

61.1d. at26-27.

62.SeeHurley v. Irish-Am. Gay,Leshian& BisexualGroupof Boston,515U.S.557(1995).
63. Boy Somoutsof Am. v. Dale,530U.S. 640,656 (2000).

64.Bd. of Diredorsof RotaryInt’l v. Rotary Club,481U.S.537,548-49(1987).

65. Corry, No. 740309,at 34.

66.1d. at 34.

67.1d. at 35.

68.Seeid.
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The coutt found that Stanford’s freedomof assocation claim failed
for similar reasons® Speificdly, Stanford is a large insitution that
allows the public to walk its campusand submitapplicationgor admis-
sions™ Outside obsevers are unlikely to attribute students’ private
speed to the school andthe schoolpossesseampleopportunityto dis-
claim suchattribution.* The coutt dedared tha the key queston was
wheter preventing Stanford from regulatingits students’speeh inter-
fereswith Stanford’s puposeasan associatioror its ability to form and
expressits message’?

In regponse the courtmacke a judgmen about Stanfordasaninstitu-
tion andacceptedhe plaintiff students’ argument that “the mission of
[Starford] is to provide its studerts with a comprédnensive liberal arts
education in which controversialideas and presuppositionsre subjed
to acadenic scutiny, challerged by others in an effort to expand the
critical reasming skill of its studerts.”” As such, Starford could not
plausbly arguethatthe state’sforcing it to allow studentsto spe& con-
troversially on camps will interfere with Stanford’s purposeas an
assogation.”

In denyng Stanford’s academic freedomclaim, thecourtassumedha
the consttutional right to academic freedomis basedon a paticular
undestanding of the academic endeavor.In holdingtha acadenic free
dom did not extendto Stanford’s ability to restrictits students’speeb
outsidetheclassbom,the courtdened constitutionabcademidreedom
protection for colleges that sek to provide a moral education® The
courts reasomg in reaching this conclusionwasnot enirely clear but
it seenedto rest both on the premisethatthe constitutiononly protects
a university’s mission to foste free debde and se& acadent, as
oppo®dto ideologicd truth, andits view thatStanfordin particuarwas
an insttution that provided a liberal arts education,not an ideologicd
educaton.® This leavesthe possbility that the court would havestruck
a differert bdance if the university had beenan ideological one that
soughtto provide a moral, as well ascritical eduation. The Leonard

69.Seeid. at 39.
70.1d. at 40.

71.1d.

72.1d. at 41.

73.1d. at 37.
74.Seeid. at 38-39.
75.Seeid. at 30.
76.Sesid.
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Law is cogniantof this possiblity, as it exempts colleges “that [are]
contolled by a religious organkaion, to the extenttha the appication
of this secton would not be consisent with the religioustends of the
organization.”” However, the Leonad Law does not extend this exemp-
tion to seculr ideobgical schook, and the California courts treament
of Stanford’s claim to patially fit tha mold was too brief and failed to
fully grappk with the diffi cult questonsit raises.

Similarly, Mass&husdts has recognzedthedifficultly of thefreedom
of assocationissuein trying to interpretits Civil RightsAct (MCRA),™
which prohibits private patties from interfering with othercitizens’con
stitutiond rights.” In addressing anactresss claim tha a private organ
ization canceed her peformance becauseof her unpopuér political
views—andthusinterfered with her right to free speeb—the courtrec
ognized tha relving her conmplaint presentel a“very compkex clashof
rights”® Namely, preventing the private organizaion, a symphony
orchesta, from expdling peformes basedon their viewscould illegit-
imately force the symphonyto spe& in a paticula way.® The court
foundthat“editorial judgments of newspaers,the speeb-related adiv-
ities of private universities, or the aesthetic judgments of artists™? are
usually proteded by the Constiution from state inteference and that
courts mustsusain the“freedomof [sudh] medating insitutions.™

In alater case regarding the same law, a courtheld thata professors
claim thatshewas deniedtenue at aprivate collegebeauseof herpolit-
ical beliefs could go forward unde the MCRA.* The court acknow}
edgedwithout addessingthe issueeither way, thatthe defendant uni-
versity might “l ater be able to advance consttutional defenses to [the
plaintiff’ s] claim on the groundthat any relief would punish them for
their consttutionally protected expresson.” The defendant ability to
asset consttutional defenseswould be in accord with Suprene Coutt
precedenttha has reaognized that private universities have free speeh
andexpressiveassoa@tion rightsthat could beinfringed by forcing them

77.CaL. Ebuc. Cope § 94367(c) (West 2008).

78.Mass. ANN. LAaws ch. 12,8 11H (2002).

79.ch. 12,8 11H.

80. Redgrare v. Bogon SymphonyOrchestralnc., 855F.2d 888,906 (1stCir. 1988).
81.1d. at906.

82.1d.

83.1d. at904.

84.See Karetnikovav. Trs. of Emer®n Coll., 725F. Supp.73 (D.Mass.1989).
85.1d. at 78.
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to acept menberswhos views they oppose? Forcing the school to
accept a professomwho hasviews antitheical to its own could very well
violate the schools right to expressiveasso@tion by preventingt from
regulating, forming, andexpressing its own message.

The “conmplex clash of rights™ created by trying to imposethe First
Amendnent obligations of public universitieson private universities
speaksin favor of a solution othe than directregulation.In contrastto
directregultion, contract law can compelprivateuniversities to live up
to thar promisesof free speech and ensurethat students, faculty, and
donos will not be misled when deciding in which institutionsto invest,
butit also maintainsthefreedomof private universitieso structue therr
prograns as they see fit. It thuseliminaiesany concernsaboutprivate
universities congitutiond right of expressve association.

V. CONTRACT LAW ASTHE SOLUTION TO
CONTRADICT ORY UNIVERSITY POLICIES

A. Contracts and Private Universities

Coutts havenotsdtled onauniform approacho adjudicatingdispues
between a private university andits studentsor faculty. The mostcom-
monappro&h andthe onetha provides the bestframewok for thevar-
iousinteress at stakein a disputeis to view it asa contractuarelation-
ship, with the schools’written policies andcodes forming the main part
of tha contad.®® Further, given tha the contract is standardizd and
written by the university, coutts tha have adoptedsuchan appioach
have usualy interpreted it in accordancewith the reasonablexpecte
tionsof the studentor professosf®

86. SeeRumdeld v. Forumfor Academic& Institutional Rights,Inc., 547 U.S. 47 (2006)
(stating private schoolshavefree speechandexpressiveassociatiomrights).

87.Redgraw, 855F.2dat 906.

88.Sege.g., Havlik v. Johnon & WalesUniv., 509F.3d25, 34—35(1stCir. 2007);Amaechi
v. Univ. of Ky., No. 02-241-HM, 2003 U.S. Dist. LEXIS 27231 (E.D. Ky. Sept.30, 2003);
Goodnanv. Presdent& Trs. of BowdoinCollege,135F. Supp.2d 40,55 (D.Me. 2001);Dinu v.
President & Fellowsof Harvard Coll., 56 F. Supp 2d 129,130(D.Mass.1999);Zumbrunv. Univ.
of S. Cal., 101 Cadl. Rptr.499,504(Ct. App. 1972)(statingtherelationshipbetweera studenand
a private university is contractualwith manualsand handbookgorming the termsof the con
tract); Fredeiick v. NorthwesternUniv. Denfal Sch., 617 N.E.2d 382 (lll. App. Ct. 1993);
Harwoodv. JohnsHopkinsUniv., 747A.2d 205,209 (Md. Ct. SpecApp. 2000).

89. See Gomes v. Univ. of MaineSys, 365F. Supp.2d 6, 38-39(D.Me. 2005).
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As onecourtexplaned, “It is hdd genemrally in the United Staestha
‘the basc legalrelation between a student and a private universty or
collegeis contactual in nature. The catalogues,bulletins, circulars, and
regultionsof theinstitution madeavail ableto the maticulantbemmea
pat of the contact.”” * In interpreting that contract andthe anbiguities
or cortradictionswithin it, anoher court describedthe mast commony
used method® “The prope standad for interpreting the contradual
tems is that of ‘reasonable expedation—whatmeaning the party mak-
ing the manifesiation, the university, shouldreasonaby exped the other
paty to give it.”” 2 Additiondly, traditiond contrad law provides that
anyambguitiesin a standadized contractshouldbeinterpreted aganst
thedrafter.”

Althoughthe majority of courts tha have addressethessituation have
explicitly adoptel the contactual approah atleastin part, aminority of
courss havestrayed fromit.* Stll othe courts have avoided defining the
legd relationshp beween a private university and a studenf® Courts
have diverged from the contractud modelout of a concen for universi-
ty aubnony, particulady when dispues tha invoke acadenic judg
mens are at hand. For exanple, Illinois recognizs the contradual
naure of the relaionship between a private university andits students
but resticts judidal enforcement of that relationship by preventing
courss from secondguessing acadenic judgments, suchas a school’s
determination of whether a student meetsits acadenic requirenents®
Similary, Minne®ta all owsa studentto bring a breach of contract claim

90. Ross v. Creighton Univ., 957 F.2d 410,416 (7th Cir. 1992) (quoting Zumbiun v. Univ.
of S.Cal., 101Cal. Rptr.499,504(Cal.Ct. App. 1972));seealsoFellheimerv. MiddleburyColl.,
869 F. Supp 238,243 (D.Vt. 1994) (stating the school'spolicies and handbookscomposethe
termsof thecontrad); Ctr. Coll. v. Trzop,127S.W.3d562,568(Ky. 2003)(finding universitydid
not breach its contractualobligationsto a studentfor failing to provide the studentwith due
processthatwas not providedfor in the school’s handbook).

91. See Thorntonv. HarvardUniv., 2 F. Supp.2d 89 (D.Mass.1998).

92.1d. at 94 (quoting Manglav. Brown Univ., 135 F.3d 80, 83 (1st Cir. 1998)); seealso
Kashmii v. Regentsof Univ. of Cal.,67 Cal. Rptr. 3d 635,652-53(Ct. App. 2007)(applyingthe
reasondle expedations standard).

93. See RESTATEMENT (SECOND) OF CONTRACTS § 206 (1981) (ambiguitiesin a standardized
agreementinterpreted agains the drafter)

94.Ses, e.g, Lovev. DukeUniv., 776 F. Supp.1070,1075(M.D. N.C. 1991).

95. Seg, e.g., Sditure v. Quinnipiac Univ., No. 3:05cv1956 2006 U.S. Dist. LEXIS 39326
(D.Conn.June6, 2006); Schaew. Brandes Univ., 735N.E.2d373,378 (Mass.2000)

96. Ross v. Creighton Univ., 957 F.2d 410,416 (7th Cir. 1992).

- S



Sarabyn:AddOnsRECDEC 2/28/10 7:29 PM Page 160 $

160 Journal of Law & Education [Vol. 39,No. 2

againsta university as long as it does “not involve an inquiry into the
nuancesof eduatond processes and theories.”

With a few exceptions® couits have not rejeded the contractud
modelwholesale when arelatonship betweera privateuniversity anda
student is involved. Instead, they have advocateda relaxedapplicaion
of the contractual framework, as the judiciary shouldbe “reluctant to
interfere” with academic judgments® and shoutl undestand any con
tractin light of the“unique eduationd setting.”®

Suchcourt advocatea vague hybrid approachthat fails to spedfy
paticular legd rules govening the relationship. New York and New
Jersey,for exanple, havereferred to the relationshipascontaning ele-
merns of contract, resondéing with the law of assoa@tions!®
Additionaly, in New York, courts requireessentiafairnessto the stu
dent becaiseof the one sidednature of therelationship®

In Clayton v. Trustes of Princeton University, one federal court’s
interpretation of New Jersey law™ went further than the New Jersg
state coult’s own interpretation andreliedalmostexclusively on thelaw
of associations to adjudicate a student’'s claim aganst Princeton
University.** Like othe courts that rejected the wholesalecontactual
mode] this decision arose out of a concernfor “the uniquerole of a uni-
versity and the needto maintain the institution’sautonomy. . . .”%

The fedeal coutt stated thatit would usea “balancing testto deter-
minewhether Princeton[was] boundby [its] establisheghrocedures®

97. Gebremeskel v. Univ. of Minn., No. C9-02-183,2002 Minn. App. LEXIS 870, at *7
(Minn. Ct. App. July 23, 2002) (quoting Alsidesv. Brown Inst., Ltd., 592 N.W.2d 468, 473
(Minn. Ct. App. 1999))

98. See eg., Love 776 F. Sypp. at 1075 (rejecting contract model, but nating evenif a con
tractdid exist, the plaintiff would losehis claim); Clayton v. Trs. of Princeton Univ., 608 F. Supp.
413 438 (D.N.J. 1985) (applying law of private asscciations); Amaya v. Mott Cmty. Cadll., No.
186755 1997 Mich. App. LEXIS 3817 (Mich. Ct. App. Mar. 7, 1997) (rejecting cortract model
without off ering substitute);Maasv. Corndl Univ., 94 N.Y.2d 87, 94 (N.Y. 1999) (“Maashasfailed
to plead acognizalle breach of contractadion. The University nowhere refl eded anintert thatthe
provisiors of its Code would becanetermsof a discrete, implied-in-fad agreement. . . .").

99. Ragthz v. Aurora Univ., 805N.E.2d 696, 699 (I1l. App. Ct. 2004).

100. Fdlheimerv. MiddleburyColl., 869 F. Supp.238,243(D.Vt. 1994).

101.Seee.g., Clayton, 608F. Supp.at438(applyinglaw of privateassociations)Tedeschi
v. WagnerColl., 49 N.Y.2d 652,660 (N.Y. 1980 (recognizinglaw of associationgsa potential
appoad to therelationship).

102.Tedeschj 49 N.Y.2d at 660.

103.See Clayton, 608 F. Supp.at 438.

104.Napolitanov. Trs. of PrincetonUniv., 453A.2d 263,271—-72 (N.J.Super.Ct. App. Div.
1982).

105. Clayton, 608 F. Supp.at438.

106.1d. at 436.
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Thejudgedesribed the bdandng testasweighingthe university’s rea
sonsfor abandoning its own written rulesaganst the studens interest
in maintaining a reoord free of official condannaion” As the court
foundthattheuniversity followedits own written proceduresin relevant
pat, thecourtdid notshel light on whattype of reasonswould jusify a
university deviating fromits own policies

Implementaton of the bdancng testand othe deviations from the
contracual modeldenonstate the coutts’ general reluctanceto interfere
with a universty’s abllity to pursueits uniquesodetal function. As one
courtstaed, “[ P]rivate collegesand universties mustbeacwmrdedagen
erousmeasureof autonony and sdf govenaneif they areto fulfill their
paamountrole as vehicles of education andenlightenment.™®

The same reluctance to interfere with the university’s aubnomy has
influenced the judidary’s treatment of public collegesregarding their
obligaionsunde the First Amendments guaanteeof free speeh*° and
the Foutteenthh Amendments guaantee of due process*™* Congerning
freespeed, for example coutts will rarely seond-guess faili ng grade
imposedupon a student’s pgoer, even thoughit represents an official
condemmaton of the student's spesch*? The university cannot assgn
gradedor any speeh-basedreason whatso@er—sud as onthe bass of
studens’ off-campus politicd speeh—but courts generaly will not
guestion universities’ acadenic judgments of ther students™*

Deferenceto the university’s acadamic judgmentshouldnot, howew
er, affect the appication of the contract modelin the universty context.
Universty policiesrarely guaantee students paticular gradesor guar
antee professos tenue* Instead, university policies estdlish proce-
duresthatinsuredueprocessandspedfy therightsstudets possesshe
rulestha governthe extracurricular space on campus,andthe offense

107.1d.

108.Seeid. at 439.

109. State v. Schmid, 423A.2d 615,567 (N.J. 1980).

110. Seg e.g., Martinez v. Univ. of P.R.,No. 06-1713,2006 U.S. Dist. LEXIS 92925, at
*10-11(D.PR. Dec.20, 2006);Lovelacev. S. Mass.Univ., 793F.2d419,426 (1stCir. 1986).

111. See e.g., Regents of Univ. of Mich. v. Ewing, 474 U.S. 215,225 (1985) (writing that
the courtsmustshow deferenceo acadert judgments).

112. Axson-Flynn v. John®n, 356 F.3d 1277,1291 (10th Cir. 2004) (stating professors
assgning grades and regulatingacademc speechis nomally not objectionable)

113.Seee.g, Ewing, 474 U.S. at 225.

114.Colbum v. Trs. of Ind. Univ., 739F. Supp.1268,1292(S.D. Ind. 1990).

- S



Sarabyn:AddOnsRECDEC 2/28/10 7:29 PM Page 162 $

162  Journal of Law & Education [Vol. 39,No. 2

that merit official condennaion, susp@sion, and expukion* Policies
also promise the availability of particular degreesor coursesput dis-
ceming whether a university droppeal a degreeit promisedwould be
available hardly requres acadenic judgmentor theory*¢ Thus, the
applicaion of contract law rarely requrescourtsto se@nd-gussa uni-
versity’s academnic judgmentor enter into the nuancef academic the-
ory. Aversion to contrad law on this basisis thusmisguided.

Contactlaw doesnot requre courts to interpretstudentsandfacul-
ty’s expectationsregading grades andacademiemploynmentaspart of
alegal contrad unlessthoseexpedationsarisefromwrittenor oral poli-
cies*” Cognizable grade or academic employment claims center on
wheter the universty followed its own statedproceduresand guide-
lines®® This may include spedfied degee requrements, such as the
nunberof courssandaminimumGRPA, thatpreventheuniversityfrom
denying a studenta degree after a studentconpletes all of the stated
requiremens®

Whenstudens or professos lodgeacadermnic complaintswith no basis
in university policy, courts haveno contactual basisfor interfering *As

115.See, e.g, Doev. Supeintendentof Schs.of Worcester653N.E.2d1088,1097(Mass.
1995).

116. See eg., Cencor, Inc.v. Tolman, 868 P.2d396,400 (Colo. 1994)(recogizing contract
claim for schod’s alleged failure to provide promised computer training); Malonev. Acad. of
Cout Reporting, 582 N.E.2d 54,59 (Ohio Ct. App. 1990) (recogrizing contractclaim for school’s
allegedfailure to uphdd its promiseof providing anaccrediteddegrean paralegalstudis).

117. Massaachusttts coutts haveremgnized this framework, writing that, asa resultof the
ned for university autonomyin academiaaffairs,“in the abnceof aviolation of areasonable
expectation creaed by the contract, or arbitrary and capiicious conductby the university,courts
are notto intrudeinto universty decison-makng.” Berkowitzv. Presiden®& Fellowsof Harvard
Coll., 789 N.E.d 575, 581 (App. Ct. 2003) (internal citations omitted); seealso Schae v.
Brandes Univ., 735N.E.2d 373,378 (Mass.2000) (employingcontractlaw to interpretcontract
terms of studenthandbook).

118.Lyonsv. Salve ReginaColl., 565 F.2d 200, 202 (1st Cir. 1977) (studentarguingthat
contrad requres the deanto takethe recommendationof the GradesAppealsCommittee;court
finding the reaonable expectatiorof the word recommendatiois thatit is not binding).

119.Forexample onecourtexplaned,“Plaintiff doesnotpointto aspecificpromiseto, say,
provide certain hoursof instruction, state-of-tie art facilities, one-on-oneanentos, or particular
courses Unlike thes obligations,[defendanis allegedpromisesaboutethicalconductaresub
ject to nether quantification nor objectiveevalwation.” Gally v. ColumbiaUniv., 22 F. Supp.2d
199, 207 (S.D.N.Y. 1998) (rejecting claim regardingthe school’'s handling of other students’
cheating).

120.A Penng/lvania court, for example,reasoned;Appellant’s brief fails to pointto a sin-
gle provision of the written contractbetweenthe university andits studentghat setsforth the
obligaions of membess of adissertationconmittee. . . . [A]ppellant’s contentionthatfailure to
cary outther dutiesascommitteemembersannotstandunlesdinked to thewritten policiesof
theuniversity.” Swartley v. Hoffner,734A.2d 915,919 (Pa.Super.Ct. 1999).
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onecourt explained in the context of a student chalenging herfailing a
coure smply because she objeded to the instuctor’'s substanve
assssnentof herperformance:

The educaibnal contrad¢ between the student and the educational
ingtitution inherantly and implicitly adopts the academic standards
of theinstitution—induding subjective or judgmentd standads

Tha, indeed,isacritical elementof thestudent’s contractud bar-
gan with theinsitution: he or sheagree to be judged academicd-
ly accordingto the prevaling (or duly estiblished)standadsof aca-
demic performance . . . Thusthe court enforces the parties [sic]
eduationalbargainby upholdingthe academic standads se by the
academicprofessonals'®

This important point illuminates why courtsdo not neel to refrain
from enforcing university contracts to avoid infringing on universties’
acadenic autonomy. Universities rarely provide a contractual basis for
objeding to grades tha were given basel on academic criteria;*
instead,the contrad, if one exists, speifies tha professorswill assign
gradeson the basis of thar acadenmc judgment?® Often universities
promise to refrain from making academic decisions based on certain
explicit critefia—therace, sex, or religion of the student, for example*
Enforcement of sud a provision, however, does not require couts to
adjudcae academc standads. It simply requires coutts to adjudcat,
for exanple, wheter a professorassigneda student's grade on the basis
of the students race

Furthernore, courts’ deviation from the contractuaimodéd ultimatly
realltsin greater interference with a university’s institutionalauonomy.
For example, onefedeaal court’s interpretation of New Jesey’slaw of
asso@tionsrequres universities to establish “proceduesfor sdeguad-
ing” the interest a student has in remaning free from official condem
naion and to jusify any deviaton from thoseprocedures® In using
sucha model the coutt mustdecide whether the university hasprovid-

121.Bulloch v. Stae,5411l. Ct. Cl. 292,294 (Ct. Cl. 2002).

122.Sege.g, Lachtmanv. Regentof Univ. of Cal., 70 Cal. Rptr. 3d 147 (Ct. App. 2007).

123.Seee.g, id.

124.See, e.g., Ams. United for Sepaation of Churchand Statev. Bubb, 379 F. Supp.872,
876(D.C. Kan. 1974).

125.Claytonv. Trs. of PrincetonUniv., 608 F. Supp.413,439(D.N.J.1985).
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ed procedures thatare sufficiently fair andwhetherthe universty’s rea
sonsfor deviating from thoseproceduresare sufficient?® Thesejudg-
mens, basedon unclea nomative criteria, interferewith a university’s
autonony more thana judgment of whethera university abidedby its
own policies. Cours tha advocade thesevaguehybrid approachepres
ent an evengreder levd of potential interferencebeauseheyleave uni-
versitiesunable to gaugetherr legal obligationsandvulnerableto judi-
cial interfferencedepending on a patticular judge’s sentimentsasto what
is fair in the university context.

Underthe contradud framework, a private university may esgblish
the policiesit deems appropiate aslong asit executesthemin good
faith.**” In turn, studentsand faculty canexped theuniversityto abideby
its promisesas reasonhly undestood.This strikes the properbadance
between the university’s right to act withoutunduejudicial interference
and students’right to recave thar degreeif they abideby the universi-
ty’s adverisedterms.

B. Disclaimers and Promissory Estoppel

Somecolleges have respondé to the legal landscapeby insering
smdl print disclaimers into their handbooksand policies?* Thesedis-
claimers state thatthe policies do notform alegal contractandthattheir
terms andcondiionscan be changed unilaterallyandat anytime by the
college' Like mostsmall print, sud disdaimers are probably notread
by progectve studens, faculty, or donos.

Few courts have addressedthe validity of disclaimerdn this context
Of thosethathave, the mgority have acceptedtheir validity onthe basis
that the disdaimers make clear that the schooldid not intendto enter
into a legalcontract’** As onecoutt stated, “A basic requisite of a con-
tractis an intentto bebound,andthe catalog’'sexpressanguagenegates,

126.Ses, e.g., Univ. Sec.Ins. Co.v. Koefoed,775F. Supp.240,243—44(N.D. Ill. 1991).

127.See, e.g, Henry v. Del. Law Sch.of WidenerUniv., No. Civ. A. 8837,1998WL 15897
(Del. Ch. Jan. 12, 1998).

128. See eg., Smith v. VoorheesCollege,No. 5:05-1911RBH-BM, 2007 WL 2822266
(D.S.C 2007)

129.See, e.g., Reynoldsv. Sterling Coll., Inc., 750A.2d 1020,1022-23(Vt. 2000).

130.Trudl v. RegentUniv. Sch.of Law, No. 2:04cv716,2006U.S. Dist. LEXIS 54294 at
*18—-19(E.D. Va.July 21,2006);Davisv. GeorgeMasonUniv., 395F. Supp.2d 331,337 (E.D.
Va. 2005); Kashmiii v. Regentof Univ. of Cal., 67 Cal. Rptr. 3d 635,663—-64(Ct. App. 2007);
Ku v. Stae, 104 S.W.3d870,876 (Tenn.Ct. App. 2002);Law v. William MarshRice Univ., 123
S.W.3d 786,794 (Tex.App. 2003)
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asa mater of law, aninferene of suchintenton the pait of the univer-
sity.”*** Thedecisionto accept disclaiimers aslegally valid mayleave stu-
dentsandfaculty withoutany legal relief from schoolsthatdo not abide
by thar stated policies.

A fair numbe of courts have respondd morereasonalyl to insated
disdaimersby providing somne form of legal relief when schoolsviolate
their promises.Coutts afford this relief underthreedifferentlegd thec
ries. The first theow finds the disclaimers unamnsdonableand, there-
fore, void.**> For exanple one sdhool stated that it could changethe
amountof tuition at any time, even after the student hadregistered and
pad for theseneder.”** Thecourt foundthisunamnsgonable, writing, “I t
is inconcevable thatthe University could retain carte blancde authority
to raise the tuition at any time during the semeter for any amountit
deens approprate.”**

Othercourts have foundthat thedisdaimereliminategheexistenceof
an expresscontact but not the existence of an implied contract.*** The
problemwith allowing disclaimers to void the existen@ of an implied
contract onecoutt arguel, is tha “ndther the schoolnor the student
would havea remedy” when “non-paformane cause damage”*** The
courtconcludedthat even with a disdaimer, animplied contract exists,
becausedespite the disdaimer, a relatonshipbetween the private col-
lege and the student remains fundanentally contrectud in naure.*” In
the studentprivate college relationshp, the college “agrees to provide
educaitonal oppotunity and confer the appiopriae degreein considea-
tion for a student’s agreement to successtilly complete degeee require-
mens, abide by university guidelines,andpaytuition.”**

An implied contrad, in this context, doesnot differ greaty from an
expresscontact. To intermpret the terms and condiions of the implied
contract coutts till turn to a collegés handbooksandpoliciesfor guid-

131.Eiland v. Wolf, 764 S.W.2d827,838 (Tex.App. 1989).

132.Gamblev. Univ. Sys of N.H., 610A.2d 357,361 (N.H. 1992).

133.1d.

134.1d.

135.Seee.g.,, Southwellv. Univ. of thelncarnatéNord, 974 S.W.2d351 (Tex. App. 1998).
136.1d. at 356.

137.1d.

138.1d.
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ance* Thos explicit terms still formthebasis for thereasonale expec-
tationsof studens, faaulty, and donos

Other courts haveremgnized that promissoryesbppelcanprovidea
viable legalclaim aganst collegesthatfail to abideby ther policies*
Promissory esbppel remedies injustices that result from one paty’s
relianceon anothe paity’s promises **? Rather than require anintent by
the college to be legdly bound,promissoy estoppelonly requres tha
thecollege“should reassondly have expectedo inducetheadion or for-
bearancé of the studentby making certain promises'® The clearer and
more prominentthe collegés promises were,the lesslikely the college
can egapeliabiity by arguing tha studentsdid not reasonablyely on
thosepromisesin choosingto pay tuition andenroll**

If asdhool disdplines,susperds,or expels studentdecauserelying on
the collegés promisesof free speeh, they engaed in cortroversid
speed, for examge, stucerts would likely suffer ecnomicham arising
fromlodg tuition, roomand board, employment offers,andgraduate school
admissions. Having promisedfreespeed for its students and widely rep-
reseried itself as guaarteeirg free speech, a college shouldreasonably
expect that studeatswill rely on that promise whenthey dedde to speak
out on cortroversid isswes. Thus, if the college punishesa student for
engaying in sud speed, the student should be able to succasfuly obtain
alegd remed/ underpromissay estgopel or an implied contract theory,
evenif the cdlege included a smalldisclaime buriedin its policies.

V. CONTRACT LAW AND THE FUNCTION OF THE
UNIVERSITY

Thecontradud framework—as well asthe promissoryestoppéclaim
that rests on the same principles of promise, reliance, and ham—

139.1d.; see alsoAtria v. VanderbiltUniv., 142 F. App’x 246,255 (6th Cir. 2005)(holding,
even with disdaimer, an implied contact existsthatis definedin the univesity’s catalogues,
handbooksbulleting andotherpolicies.

140.See Souhwadl, 974 S.W.2dat 356.

141.Brownv. ColumbiaBasn Cmty. Coll., No. 187554-Ill, 2001Wash App. LEXIS 987,
at *21-22 (Wash. Ct. App. May 15, 2001); Hunterv. Dioceseof Wilmington, 1987 Del. Ch.
LEXIS 468 (Del. Ch. Aug. 4, 1987)(men).

142.17A Am. Jur. 20 Contracts § 109 (2009)

143. Atria, 142 F. App’x at 256 (rejectingstudent’sclaim becausehe failed to showthe
schools breaking its promiseshad caugd him economicharm).

144.Yanov. City Colls. of Chi., No. 08 C 4492,2009U.S. Dist. LEXIS 26812,at*15-17
(N.D. Ill. Mar. 30, 2009) (holding that colleges’promisesneedto be unambiguougo sustaina
promissoly estoppé claim).
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enabés universities to beter save ther traditonal socetal function.
Most top-raed private liberal ats and reseach universiies publcly
broactast their missionsas accumulaing and spreading knowledgebut
may then suppessspeeh in patticular instances*® The possibility of
official punishmentfor spesking outcanchill speeh andacadenic free
dom therby undemining the university’s purposeof sesking knowl-
edge®® Adopting the contracdud modelforces universitiesto either dis-
avow wha they purport to be theirr fundameatal misson or honortha
misson evenwhenit becomestempoarily inconvenentto doso.As the
enacimentof the FirstAmendment recognizes,institutionsmay endoise
theprinciple of free speech in theory and yet find that, without anylegal
accoundability, the tenptation to suppreas speeh in any given instant
may betoo strongto resst’

Not all top+ratedprivate universitiessesk only knowledge Someli mit
the seard for knowledgeby a moral or religiousdoctiine.* Still othas
aimto impartt vocatond or military knowledge**® Of the top+ated pri-
vate liberal arts andreserch colleges on the US News’ rankings, six
madeclea thattheyprioritized values over the search for knowledge™®

Brigham Young University, for example, which was rated seventy-
ninth onthelist of top nationd universitiesin 2008}** madeclear thatits
quest for knowledge did not include questioning or contadiding
Mormon religious doctines*? Brighan Young's Honor Coderequires
comnunity members to “demonstate in daly living on and off campus
thosemoral virtues encompassel in the gospelof JesusChrist. . . ."*3
However the schoolalso states in its publicly-avalable policies tha

145.See e.g., supratextaccompanyingnotes36—43.

146. See, e.g., Levin v. Hareston, 770 F. Supp.895, 899 (S.D.N.Y 1991), aff'd in part,
vaatedin part, 966 F.2d 85 (2d Cir. 1992).

147. Seegenerally Michael P. Downey, The JeffersoniarMyth in SupremeCourt Sedition
Jurisprudence, 76 WasH. U. L.Q. 683,684 n.8 (1998) (discussingabsolutistsfearthatanything
less than total freedomof speechat public collegesand universitieswould impinge First
Amendmaet rights).

148.See, e.g., BRIGHAM YouNG Univ., Statemat on AcademicFreedomat Brigham Young
University, in UNDERGRADUATE CATALOG 2001-2002 1 (2001) [hereinafter Statementon
Academc Freedom at BYU], avalable at http://www.thefire.org/public/pdfs
ac9354b1382aRf34320ff47137e0e2.pdf.

149. See, e.g., Wed Point Univ., U.S. Military AcademyMission, http://www.usma.edu/
misson.ap (last visited Dec.22, 2009)

150. FOuND. FOR INDIVIDUAL RIGHTS IN EDuUC., Ssupra note2, at 4.

151.Best National Universities supra note33,at 116.

152. SeeStatenenton AcademicFreedomat BYU, supranote148.

153. BrRIGHAM YOUNG UNIv., Honor Code Statementin UNDERGRADUATE CATALOG 1, 1
(2008) available at http://www.thefire.org/pdfs/9b06d8d293013f84430e9chal6135fbe.pdf.
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academic freedomat Brigham Young doesnot extendto expresson tha
“contadicts or opposs . . . fundanental Churchdoctrineor policy” or
“violates the Honor Code becausethe expressions dishonet, illegd,
undhase, profane or undul disrespedful of others.™*

Bard College,a nonsetarian collegewith a liberalideology!*® also
binds the ques for knowledge with the dictatesof its morality. Bard
College statesin its policies that its “students faculty, staff andadmin-
istration stand united in supportof an inclusive environmentin which
freedomof expressionis balaned with a respetful standardof dia-
logue.™* Accordingly, al membea's of the communty “mustbe com
mitted to standards of behavior that emphasizecaring, civility, and a
respectfor the persona dignity of others,” andanydemeamg, discon
forting, vulgar, or embarassingexpressionis prohibited*”

Thoughtheir moral ideobgies differ, both Brigham Young and Bard
College make pubilicly clear tha attending their schoolsrequires stu
dentsto forego a measure of expressive freedomto live up to the ide-
ologiesenmbraed by the institutions.Private universitiesthatli mit ther
gussts for knowledgeby predetermined moral ideologiessave a differ-
ent function than traditiond liberal arts and reseach colleges™ They
seek to inculcate moral ideologies into community membersby pro-
hibiting dissentwithin the campuscommunity*

The contractual framewak alows institutions to adopt and enforce
swch idedogies. One court, for examge, appliedthe contra¢ modd to a
stucentsclaim tha histheological semnay couldnotwithhold hisdegree
becaise he openly and unapologeticaly practiced homosexdlity.*® The
court held thatthe thedogica saminary madeclea in its policiesthat stu-
dent neecedto firmly commit to the principles of the Christian ministry
to gradwate from the semirary.’®* As the studert had refused to abide by

154. Statenent on Academid-reedomat BYU, supranote148,at6-7.

155. See CollegeFinder, Bard College, http://www.globalscholar.com/collegefinder/2758-
bard-college/atingsrankingsreviewsaspx(lastvisited Dec. 22, 2009) (The PrincetonReview
ranking Bard Callege studentbody asthe eighth mostliberal in the nation).

156. BArD CoLL., Bard College Statementof Commitmentto Diversity, in STUDENT
HanpbeBook 4, 4 (2008-2009), available at  http://www.thefire.org/pdfs/
3414870dd012c330245c403f765b5¢51.pdf.

157.1d.

158. See geneally Brian J. Steffen, Freedomof the Private-UniversityStudentPress: A
Consttutional Proposal, 36 J. MARsHALL L. Rev. 139,152 (2002) (discussinghe desireof ide-
ological institutionsto havestudentsabideby ideology)

159. See supra text acconpanyingnotes148-54.

160.Lexingon Theologtal SeminaryJnc. v. Vance, 596 S.W.2d11 (Ky. Ct. App. 1979).

161.1d. at 13.
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thoseprinciples, the seminary could withhold his degree without violating
the contract.*s

The diversty of purpaseamongAmericanprivatecollegesis certanly
avirtueworth protecing. Forcing everycadlege to fit the mold of atruth-
seking institution would violate citizens’right to associate for the pur-
posesof dispersing and acquiring a substartive moral educaion.*® It
would also undermine therichnes of public discouse that comesfrom
having a diversty of higher edwaion ingtitutions** As Professar Alan
ChalesKaors articulated, having universiiesthat corstruct themselesas
“communities of belief and value” canstrenghenthe “distinct tradtions
of bdief ard value” in Americansocety ard, therefae, enalbe us “to
learn from eachotherat our most coherert ard bed informed. . . . . "6

In contrast studens at world-classresarchinstitutionsdo notlean a
pre-established mord good. Instead, they engaye in the pursuit of
knowledge and improve ther ability to think critically and freely.*®
Professor Robat Pog termed this type of educdion a “critical educa
tion,” as"it rejects the notion of canonicl values tha are to berepro
ducedin theyoung” and findsits “telos” in “the pursuit of truth.”*¢

In America, private colleges coverthe spectrumfrom researc institu-
tionsproviding students with a critical educaion to military academies
training studens to become soldiers® In interpreting the reasonabé
expecttions of the students, faculty, anddonoss, courts shout rely on
the naure of the institution, undestanding the college’s policies and
promises in light of the type of eduction it provides.

162.1d. at 14-15;seealsoCarr v. St.John’sUniv., 231N.Y.S.2d410(N.Y. App. Div. 1962)
(holding policies explicitly requiredstudentsto adoptChristianprinciples).

163.Seee.g., Kelly Sarabyn;The Twenty-SixttAmendmentResolvinghe Federal Circuit
Splitover College StudentsFirst AmendmenRights 14 Tex. J. C.L. & C.R. 27,50-51(2008).

164.Seegeneally Brief of Amici Curiae,Katurie E. Smithv. The Univ. of Wash.Sch.of
Law, No. 99-35209(9th Cir. 2000) 26 J. CoLL. & Univ. L. 467 (2000) (discussinghe impor-
tane of freedomof discoursein higherlearning)

165. Alan Charles Kors, Pluralism and the Catholic University, FIRsT THINGS 11 (Apr.
2002).

166.SeeBrief of Amici Curiag supra note164.

167.Robett C. Pog, Racig SpeechDemocracyandtheFirst Amendment32 WmM. & MARY
L. Rev. 267,323-24(1991)

168.See e.g, supratextaccompanyingnotes148-50.
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A. Liberal Arts and Research Universities

The mgority of top-rankedresach and liberal arts collegesdo not
prioritize othervaluesover theseach for knowledgeYale’s policies,for
exanple, lay outits institutional priorities:

The primaryfunction of a universityis to dismverand disseminate
knowledgeby means of reseach andteaching. To fulfill this func-
tion a free interchangeof ideas is necessay . . . . The history of
intellecual growth anddiscovey clearly demondrates the need for
unfetteredfreedom,the right to think the unthinkable, disauss the
unmentonable,and chdlenge the unchdlengesble. . . . We take a
chanceasthe First Amendmenttakes a chance, when we commit
ourslvesto the idea tha the results of free expresson are to the
generabeneft in thelongrun, howeve unpleasant they may appea
atthetime*

As Yale’s policies point out, the First Amendmentcontainsthe sane
promise of freeexpressiontha Yale andthe vastmajority of private lib-
era arts andreseach colleges guaaniee!™

While universities like Yale have placed the searchfor knowledge at
the top of ther priorities, the Supreane Court seeminglyhasdonethe
same. It has blendel edu@tion modds otherthanthetraditiond onethat
aims to dissemnate knowledgethroughresearchandteachingwith the
more traditiond “critical education” model™ in conceptudizing the pur-
pose of public primary and seconday schools?”? The espousd models
of educaionindude:a*civic edua@tion” throughwhich students’| ean
to express thenselvesin acceptable, civil terms™” and a “demoaatc
educaton” thatse=ksto produce*autonomoustitizens,cgpableof fully
participating in theroughand tumlde world of public discourse.*

Regading the university, however, the Courthaslimited its depiction
of the universty’s purpo® to providing a “critical education.'® The
Coutt hasbluntly expressel thestakesin keepingpublicuniversitesfree

169 Yale Univ.,, Pdicies on Expresson, http://www.yaleeduyalecollege
admhistration/policiedexpresion/index.hinl (lastvisited Dec.19, 2009).

170.1d.

171.Pog, supranotel167,at322.

172.1d. at 321-22.

173.1d. at 320 (citing Papi# v. Univ. of Mo. Curators410U.S. 667,672 (1973)(Burger,
C.J.,dissenting)).

174.1d. at 321.

175.1d. at 321-22.
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from any restictionson speech or thought:* Teadersand studentsmust
always reman freeto inquire, to study andto evduate, to gan new
maturity andundestanding; othemwiseour civilizaionwill stagnaé and
die.”® Further, “[t] he Nation’s future dependsupon leades trained
throughwide exposue to thatrobustexchangeof ideaswhich disaovers
truth ‘out of a multitude of tongues, [rathe] thanthroughany kind of
authoitative sdection.”*"”

The Courts FirstAmendnentjurispruudencecharacterizethe univer
sity astheultimate marketplace of ideas, theinstitution in society where
speeclshoutl beits freest}”® “ The college classoomwith its suround
ing environsis peculardy the ‘marketplace of ideas,’andwe break no
new consitutiond groundin redfirming this Naton’s dedication to
sakguading acalenic freedom.™” By its very natre, the universty
mustseek a “robustexchangeof idea” and thushouse‘expansve free-
doms of speeb andthought.”

As the Suprene Courts conaption of the public university is the
sane conepion of the university adoped by liberal arts and reserch
colleges, courts should intempret studants and faculty membe’s reason
ableexpectations of libera arts and reseach universities’ guarantee of
free expression in contrad law by reference to the Court’s deveoped
jurisprudene regarding public universities’ obligation to uphol free
speechon campus®* Although public and private universities differ in
admnistrations it is unlikely that student and faculty’s reasonals
expecttionsof freespeech at a public collegediffer from thar reason
ableexpedationsof a private liberal arts or reseach college promising
freespeeb andholdingitsdf up asa purnveyor of critical educaion.

At public colleges, courts havefoundall contentor viewpoint-based
redrictionson speech outsidethe classoomto be unoonsttutiond.*2 In
addressig a public university’s censorshp of an edition of a student’s
newspape tha theschoolviewed asoffensve, the SupemeCoutt found
that such cenrshp violated the students free speechrights, writing

176.Sweezy v. New Hampsire, 354U.S.234,250(1957).

177. Keyishian v. Bd. of Regents 385 U.S. 589, 603 (1967) (quoting United Statesv.
Assodated Press 52 F. Supp.362,372(S.D.N.Y. 1943)).

178.1d.

179. Healy v. James, 408 U.S. 169, 180-81(1972) (quoting Keyishian 385 U.S. at 603
(1967))

180.Grutter v. Bollinger,539U.S.306,329(2002).

181.SeeKeyishian, 385U.S. at603.

182.Seee.g, supranote23.
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that“the mere dissemnaion of ideas—nomatterhow offensiveto good
taste—on a state university canpus may not be shutoff in the name
aoneof ‘conventonsof deency.” %

Fedeal coutts have universally struck down schoolpoliciestha pro-
scribe speed thatis uncil, offensve, sexistor racist;* reaffirming the
Supeme Courts belief that “the free and unfetteredinterplay of com
peting views is essental to the ingtitution’s educationalmission.™®® To
permissbly regulte speech on campusthe speechmustfit into oneof
the categoriesof obsenity, libel, or fighting words,or a speeh restric-
tion mud be onethatreasonabl regulatesthe time, place,and manne
of the speeh ¢

Regarding speechinside the classoom, cours haverecogized that
cetain typesof speechredrictions arerea®nable if the restictions are
limited to aparicular typeof “place.™’ A classaimsto honethestudert’s
critical thinking andto impartknowledgeof a particulardiscipline.As a
mater of pedagayy, the profess@ may use classtimeto lecture, requiring
students to reman silent.*® Professrs may apply conternt-basd redric-
tions when they require classdiscusionsto stay on topic,'® and grades
can be asigned on the acadent qualty of students written work and
comments.**

Howeve, within the constaints of reason,academiaquality, andsub
ject matter, neither the school nor the professorcan punishstudens for
therr viewpoints*** Onefedeal court overturned abroad antrharassment
policy in pat beaus the student feared punishmentfor potentially
offengve, gender-moivated' classroomspeeh concening thetopic of
“sexud differenesbeween mde and femalemammals,”in particular,
the“hypohess regading sex differenesin mentalabilitiesis tha men
as a group do beter than women in somespatiallyrelatedmentl tasks
patly becausef a biological difference.”™* Anothe federal courtsimi-

183.Pgish v. Bd. of Curatorsof Univ. of Mo., 410U.S.667,670(1973)

184.Ses, e.g., supra textaccompanyingote23.

185.Doev. Univ. of Mich., 721F. Supp.852,863 (E.D. Mich. 1989).

186.1d. at 862.

187.1d. at 863.

188. See Hazelwood Sch.Dist. v. Kuhlmeier,484 U.S. 260,267 (1988).

189.Se=id.

190. See Axson-Flynnv. Johnson 356 F.3d 1277 (10th Cir. 2004).

191.See Tinker v. DesMoinesindep.Cmty. Sch.Dist., 393 U.S.503(1969)

192.Seegererally Doe 721 F. Supp.at 860 (discussinghe lack of protectionof offensive
speeh in the gende conext).

193.1d.
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larly overturneda broadpolicy prohibiting “off ensive” genda-motivat-
ed speet beaus sud a policy would chill “ core’ politicd andreli-
giousspee@” in classpom discussbns of “gende politics and sexua
morality.”***

Theschooland profesorcanplace sanctionson studentsor work tha
fails to meet academic standads but not for students’ political or moral
viewpointsor the perceived mord or political offensvenesof thar aca-
demic speeh*® Out of arespect for academic autonomyandexpertise,
courts adopt a deferential attitude toward professos when decding
whethera professorassignel a particular gradeor santion for acaden-
ic rea®ns’* A student chdlengng a spedfic grade or punishment
reaulting from class+elated speedh—assumng the punishnent was not
levied undera policy tha explicitly prosaibes “offensive” speeh—
would face arelatively high burden in proving that alow grade or aca
demic sancion wasissuel becauseof thepolitical or mord viewpoint of
thespeech ratherthan its academic qudity.”*” As onecourt stated,“[W]e
may overideaneducaor’s judgnentwherethe proffered[pedajogicd]
god or methodologywas a shampretext for an impemissible ulterior
motive” sud as disappova of the “religion or political persuasion” of
the speech*® But “the Suprene Court has cautioned against federal
courss second-gussingthe pedagogcal legitimacy or efficacy of educa-
tors’ choenmethodobgies,” and courts musttherefore adopt a deferen-
tial atitudetoward academic judgments**°

This acadenic deferene is the same employedby judgeswhen they
interpret contracts between private universties andstudents® Applying
the FirstAmendment paradigm to liberal arts and research colleges that
promisefreespeechmeansthat studentspunishel for the content of their
non-<clasroomspeech shouldbe able to obtain aremely unde contrad

194.DelJohnv. Temple Univ., 537 F.3d 301,317 (3d Cir. 2008).

195. Seesupra text accompanyig notes187-91.

196.Se, e.g, Axson-Flynnv. Johnen, 356 F.3d1277,1290(10thCir. 2004)(requiringdef
erene to academt judgmentsof profesors); Brown v. Li, 308 F.3d 939, 952 (9th Cir. 2002)
(stating courts should “defer[] to the university’s expetise in defining academicstandardand
teaching studentsto meetthem”); Regentof Univ. of Mich. v. Ewing, 474U.S.214,225(1985)
(“When judges are akedto reviewthe substancef a genuinelyacademiaecision,suchasthis
one,they shoul show greatregectfor thefaculty’s professionajudgment.”)

197.Seee.g, Axson-Flynn 356 F.3dat 1290.

198.1d. at 1292-93.

199.1d. at 1293n.14 (italics omitted).

200. Seesupra text accompanyig notes96-97.
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law or, in the cas of a contractual disdaimer,underanimplied contract
or promissoly esoppel

One paricular incident illustrates how private university studens
could be able to obtan a remedy underthe courts’ First Amendmaet
jurisprudence Yale has extrenmely strong guaranteesf free spesd,
adopta by the school in 1975%* In 1986, during a Gay and Lesbian
Awareness Days (GLAD) Week at the college,a studentposed a flyer
paraying the even, titling the flyer “Bad Week ‘86/Begiality
Awareness Days.”? Though the flyer would qualfy as protected
speetr—non-obscenenondibelous and non-threatening—alecharged
the studentwith “harassnent and intimidation againstthe gay and les-
bian community andtoward individuds namedin the poste.”

During the disciplinary proceedings, the studentcited Yale's unam-
biguouspoliciesguamlanidng free speech on campusin his defense
The Yale CollegeExeautive Commitee nevertheles$ound the student
guilty of hamasment and sentenced him to two years’probatior?® The
student thenwrote a letter to the Yale Presidentstaing, “Pleaseadvise
me asto other views tha | am also not allowedto criticize, so tha |
won’t unknowngly violate my probation and the standardsof Yale
University.”?* This request which went unansweed?*” reveds the harm
thatarisesif Yale would be all owed to selectivéy violateits own policy
onfreespeech. First, thestudent reliedonYae’s unrestrictegporomiseof
free speechin composig his controversial flyer, andasa dired resut,
he was found guilty of “harassment and intimidation.™* This finding
would mar his chances at beng accepted into a graduateschool and
procuing enmployment, as schools and businesseare unlikely to wel-
come potential enmployeses if therr files containa guilty of harassment
verdict. It also meansthat if the studentacquiredany otherdisdplinary
infraction, he could be expdled ?* Thus,the student suffers significant-
ly. Secord, Yale still advetisesand representstself asaninstitution of

201.See Yale Univ., supranote169.

202.Nat Hentof, Op-H., Guilty—Of CommittingFree Speeclat Yale WasH. Posrt, June7,
1986,at A23 [herenafter Guilty of Free Speech

203.1d.

204.1d.

205. Professois Back Yale Studenn Free SpeechN.Y. TIMES, Sept. 27,1986,8 1, at41.

206. Guilty of Free Speechsupra note202

207.1d.

208.1d.

209.Barbama Vobeda, PunihhmentRescindedin Yale Free-SpeeciCase WasH. Posr, Od.
2,1986,at A9.
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free speeh, paraling this fundamentd value to donors, current and
prospetive students,faculty, and alumni.?*® As Yale reapsthebendit s of
its represenition, students mud face the possbility that'Yale will pun
ish them for controversid speeh. This inevitably diminishesthe qudi-
ty of discouse on campus,as even without further punishmaents, stu-
dents may sdf-censorto entirely avoid the possibilty of punishmaent.
Not long after the student was punished, Yale inauguraed a new
Presdent—a First Amendment expet—who useal his inaugurmaton
speecho condann violations of free speech,stating, “To stifle expres
sionbecauseit is obnoxious erroneous,embarassing,not instumentl
to somepolitical or ideological endis—quit apartfrom the grotesque
invagon of therights of otheis—a disastrousreflection on ourseles.™*
At the urging of the Dean of Yale Law Schoolandthe Yale professor
who authored Yale’s free speeh policies, the student subsequetly
appeatd the decision, and Yale agreed to rehearthe students case??
The Dean of Yale Law Schoo] who hadtermed Yale’s guilty finding as
“absdutdy drealful [and] outrageous,?: testified at the new heaing
that the student’s speeh was clearly protected unde Yale’s policies?*
He later stated thatthe student’s speeh “was taskeless,evendisgusing,
butthats besidesthepoint. Free expressonis moreimportantthan civil-
ity in a universty.”?* The professorwho authorel the free speech poli-
cies sad thatYale was “known naionwid€ for promising free speeh,
andhe“would be very embarassedif [Yale] violated it.” >
Withoutproviding an explanaton, Yale overturnedhe student’s pun
ishment®” Yale probaly would not have resanded the punishment had
the media, alumni, and prominentprofessoraot spokenout in defense
of the student®® But had the purnishment stood, the studentshoutl have
avaiable to him the same legal remedy a studentat thelocal public col-
legewould have:an injundion overturning theguilty findingor anorder

210.SeeYale Univ., supra note169.

211. Edwerd B. Fiske, Schmidt,Inauguratedat Yale, Appealsfor CampusFreedom N.Y.
TIMES, Sept.21,1986,8 1, at 1.

212.Nat Hentoff, Editorial, It's Still a Star Chamberat Yale WasH. Posr, Oct. 25,1986, at
A23 [hereinafter Star Chambe}.

213.Guilty of Free Speechsupra note202.

214.Vobela, supta note209.

215. Professors Back Yale Studenbn Free Speechsupranote205.

216.Vobela, supra note209; Star Chambey supranote212.

217.Star Chambe, supra note212.

218.Seeid.

- S



Sarabyn:AddOnsRECDEC 2/28/10 7:29 PM Page 176 $

176  Journal of Law & Education [Vol. 39,No. 2

of damages to conmpensée for him his lost oppotunities?® Thesereme
diescouldbe achieved throughthe applicationof contractiaw.

B. Quas-I dedogical and Technical Universities

Some universities have an official position on ceriin ideologicd
guestions but do not requre students and faculty to endorsethat ideo-
logical postion?° In disaussing a suit claming tha giving federa
moneyto religious universities violated the EstablishmentClause,the
Supenme Coutt recognized the important distinction betweenuniversi-
tiesthatendorseandpromote a paticular religiousstanceanduniversi-
tiesthatimposetha stane on al its members* The Coutt wrote tha
the universtiesin the casg thoughreligious,“were characterizedy an
atmosphee of acadenic freedomratherthanreligiousindoctrination.”??
Sud universities are significanty different in naturethan a religious
university tha “imposes religious restrictions on admissionsyequires
attendanceat religiousactivities, compds obediencédo thedoctinesand
dogmas of the faith, requiresinstuction in theobgy anddoctine, and
does everything it can to propagate a particularreligion.™*

Universities that endose an ideological view, whethe religious or
not, butdo notgenerdly require its membersto endorseéheview requre
athoroughexanination when interpreting their policesfor the purposs
of enforcing a freeexpressionprovisionof their policies.Unlike atradi-
tionalliberd arts or research institution, the reasonhle expecations of
students faculty, anddonois may belessforcefully in favor of academ-
ic freedom andfreespeech. On the otherhand,unlike religiousuniver-
sitiesthatrequre their membe's to endorseor embodyreligious tends,
reasonabé expectatonswould notassumehatspeehwould berestrict-
ed either.

Georgebwn University, for example, describeditself as a Catholc
university that“seeksto openits arms,in thefullestsensef ecunenism,
to thoseof all beliefsand all raaes.™* In acaseaddressng Georggown’s

219.Se, e.g., Robertsv. Haragan 346 F. Supp.2d 853 (N.D. Tex. 2004).

220.See eg., Gay Rights Coal. v. GeogetownUniv., 536A.2d 1, 7-8 (D.C. 1987) (dis-
cussng GeogetownUniversty's egablishnmentasa RomanCatholicinstitution but its relative
ly minorimpad as to otherideologicalviews.

221.Tilton v. Richadson,403U.S.672,681-82(1971).

222.1d.

223.1d. at 682.

224.Gay Rights Coal., 536 A.2d at 8 (quoting Georgetown'dJndergraduatéulletin at the
time).
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free execise claim, a court noted that Georgéown had a limited reli-
gious nature, writing, “Religious belief plays no role in admssions,
graduation, class attendane, paticipation in sports or other
studentactivities, or eigibility for financia aid, placenment facilities,
awads or honors prograns.™® The court also noted Georgetown$
Presdent’'s commentthat “edu@tion remains principally a sealar busk
ness,and the university is a secular entity with a clear sealar job to do.
The Church, howeva, can deely influene how tha secuér job is
done”#*

Geagetovn’s policies dtill reflect this limited religious natue.
Though the school endorse Catolicism, it does not expectstudents or
faculty to do the same?’ The pdlicies state that all membersof the uni-
versity community “enjoy the right to freedom of speeh and expres-
sion” and“[a] university is many thingsbut central to its beingis dis-
cours, discussbn, debatk: the unrammded expresson of ideas and
information.”*® Furthemore, “[a]Jcademic freedomis esserial to teadh-
ing and reseach,” and it “requresfreeinquiry, free expresson, [and]
intellectual honesy.”#° Given the limited religious naure of aninstitu-
tion like Georgebwn, theseclear promises of free speech—notrestict-
ed by any religious dictates—shoud be uphdd aspat of a valid con
tract®°

Technical colleges similarly require closestudy of the schools poli-
cies and promises to determine whether a promise of free speechwas
curtailed or open-ended®* The reasondle expedatons of students

225.1d. at7.

226.1d. at8.

227.GeorGeTowN Univ., Faculty Policies and Proceduresin FacuLty HANDBOOK, avail-
ableat http//www1.geogetown.edu/fagltyhandbook/toc/sectionBhereinafterFaculty Policies
and Procedureq; seealso GEORGETOWN UNIv., STUDENT AFFAIRS AND RELATED PoLICIES, avail-
able at http:/Aww.thefire.orgpublic/pdfg§550d2add8f11b92b2ec3dffef52f3e81.pdéreinafter
STUDENT AFFAIRS AND RELATED POLICIES].

228.STUDENT AFFAIRSAND RELATED POLICIES, supranote227.

229.Faculty Policiesand Proceduressupra note227.

230. It is paticularly notable that the speectcodesGeorgebwn doeshaveelsewhee in its
pdlicies are nat religious restictions, but the sare restictions that mod secularliberal artsand
reseach colleges impose—pohibitions, for exanple, on “verbal conduct... of a sexualnature”
that “[have] the purposeor effectof interfering with anindividual's work or edwationalperfam-
ane, or of creatng an intimidating, hostile, or offensve environmert for work or learning”
STUDENT AFRAIRS AND RELATED POLICIES, supra note 227.

231.See, e.g., MiDLANDS TECHNICAL CoLL., Freedomof Speech and Assemblyin  STubenT
CobE, reprinted in MIDLANDS TECHNICAL CoLL., STUDENT HANDBOOK, app. |, at 62, available at
http://www.midlandstech.edu/Bndbook_Planner/Handbook_09-10/200910
_Studat_Handbook.pdf.
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attending a techncd college, which is focusedmuchlesson the accu-
mulation of knowedgeandmud more on the acquisitionof a paticu-
lar career skill,>?> would not justify an assumpbn of unbiidled free
speet. At the sane time, students would not expectto lack the ability
to spak freely. As a result, the policies and promisesshouldbe inter
preied at face value, and any conflicts mustbe interpretedn light of a
holistic examnaion of the schools presentations.

C. Idedogical Universities and Military Academies

In contastto quasitdeobgical universities, ideological universities
are wholly ideobgical. Instead of the schoolsimply endorsinganideo-
logical view, an ideobgical school requiresuniversitymemberdo per
sonaly endorseanideology and live up to the dictates of the ideology
throughtheir behavior.?* An ideobgical university may seek new truths
within theconfines of itsideology, butits first andparamounpurposes
to creak anideological community.** Sud acommunity savesto instill
apredeerminedideologcd worldview in its studentsandto enableuni-
versity membeas to study and think within the confines of certain
unquestionabke ideological beliefs.?* Within thoseconfines, the school
may offer faculty andstudens a more limited academidreedom.

Students enteing idedogical universities would likely reasonably
expect that their speechwould be redricted by the school’s ideology.
Regant University, for examge, grans studentghe “right of inquiry”
but explicitly statesn the samesedion, “Exercisingacalemic freedom
requires a resposibility to truth and scholarly integrity as well as a
complete honestyandloyalty to the MissionStatementthe Standard of
Personal Conduct and the Student Honor Code”** These latter docu-
merts make clearthat Regern provides an “educationfrom a biblicd

232 See e.g, Northland Cmty. & Tedhnicd Coll.,, Gereral Educaion Philosophy,
http:/Avww.northandcollege.edu/prograsitaree/ (lastvisited Dec.19, 2009)(“The Careerand
Technical prograns at NorthlandCollegeare designedor the studentwho is planningto com
plete adegee diploma,or cettificate in two yeass or less,aswell aspreparea studentor imme-
diate enty-levd employment.”).

233. See, e.g, ReGENT UNIv., THE HoNor CoDE, available at https://www.regent.edu/
acad/undegradpdf/TheHonorCode.pdf.

234.Seeid.

235.1d.

236. Regen Univ., Student Handbook, http://www.regent.edu/admirt{ssrv/student_
handbook.tm#regponsbilities_privileges [hereinafter Regent Univ. StudentHandbook] (last
visitedAug. 12, 2009).
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perspective® and that a studentmust “live his or her life accountade
to God,” actin a“Christ-like andprofessonal manner,” and “maintain
an exempary and involved lifestyle, induding regular church atten-
dane. .. .”?® Accordingly, stucerts’ free speech ard right of inquiry is
limited by a beliefin God ard the dictates of the Bible.

Forexample,AdamKey, a student at RegentUniversity, took a frame
from avideoof Regents Chancdlor PatRobetsonin which Robetson
was “scratching his face with his middle finger However, when the
video clip was pause at [tha] frame, it appeaed that Robetsonwas
‘flipping the bird’ at his viewing audience.”™ Key then posed this
image on the popula sodal neworking site Facbook?® A Regent
admnistrator “asked [Key] to remove the image from his Facdook
accountbecauseit violated the Regent Standad of PasonalConducts
prohibition against profane or obscee behavior”** Key obliged but
thenpostal theimage on a Regent li stsen.?*

Regent initiated disdplinary chages againstKey for posing the
imageon the listen?*: and later found Key guilty of tha charge** In
Key’s subsequentawsuit, he alleged, amongothe claims, that Regent
had violated its contractual promises of free speechby punishinghim for
poging theimageon the listen.2*

The court hdd that a contrad did not existdueto a disdaimer in the
schod handbookstating the handbookwasnot a contact.>** As a result,
the coutt did not andyze the content of Key’s claim.*” Howevae, if the
courthad andyzedtheclaim, it shoutl have foundtha Key’s claim was
not tenabk in light of Regents speific limitations on free speeb.
Regent makesclear that theeducatonit providesisa*“biblical” oneand
that students’ right to free expressiondoes not extendto irreligiousor
offersive forms of expresson, as students are obligated to condud¢
thenselesin a “Christlike” manner*® Consejuenty, when studens

237. Regent Univ., Mission Staemert, http://www.regentedu/abou_us/overview/
misgon_staement.cfm (lag visited Aug. 12, 2009).

238.REGENT UNIV., supra note233.

239.Key v. Robetson,626 F. Supp.2d 566,570 (E.D. Va. 2009).

240.1d.

241.1d.

242.1d.

243.1d. at570-71.

244.1d. at584-85.

245.1d. at583.

246.1d. at585.

247.1d.

248.Regent Univ. StudentHandbooksupra note236.
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enroll at Regent, they are on notice that their freedomendswhere bibli-
cal mandaésbegn 2

In anohercasea Catolic colleg€s policiesstaedthatstudens could
beexpdled for failing to live up to the“idealsof Christianeducaiton and
conduct”>° After two students paticipated in a civi—as opposedto
religious—marriage ceremony and two other studentsservedas wit-
nesses to the ceranony, the school expelledall four studentdor faili ng
to abide by Catholic dodrine?* which prohibits civil mariages?? The
court uphet the expulsion against a contractclaim, finding that the
school was clealy a Catholic institution and that the school’s policy
explicitly requring “Christian condu¢” waswidely understoodo mean
“Céaholic conduct”®* Furthermore, the studens did “not claim thatthey
undestoodit to mean anything else, nor do they claim thatthey did not
undestand whatthey were doing or the consequencesf their act in the
eyes of their Church.”* In other words, the reasonabé expecttion of
studentsattending a Caholic collegethatrequiresabidanceby religious
principles is tha their behavior must accordwith the dictatesof the
Church.

Like ideologicd universities, private military academiesequirestu-
dentsto foregoa largedegree of freedomof expressiorand conduct?®
Norwich University is the only private universityon the Army’s list of
senior military colleges *° Like its public counerparts, Norwich requires
thosein the cadé program to lead a highly structuredife.?” This regk
menedtraining, with theaccompaiying oathsandhonorcodesyequires

249.See, e.g., Lexington Theobgical Seminary,nc. v. Vance,596 S.W.2d11, 12—-13(Ky.
Ct. App. 1979) (holding theologicalseminary could withhold degreebecausestudentfailed to
remain comnitted to Chrigian principles, as handbookclearly statedstudentsmust abide by
Chiistian principles); Car v. St. John’'sUniv., 231N.Y.S.2d410,633-34(N.Y. App. Div. 1962)
(holdingreligiousuniversty’s policiesclearly statedthat studentsnustabideby Christianprin-
ciplesand schoolcould therefore expelstudentsfor not abidingby thoseprinciples).

250.Carr, 231N.Y.S.2dat410.

251.1d.

252.1d. at 413.

253.1d. at 410.

254.1d.

255. See e.g, Norwich Univ., CadetOat, http://www.norwich.edu/cadets/oath.htist
visited Dec. 19, 2009).

256.Se210U.S.C § 2111a(f)(2006).

257.See, e.g., Norwich Univ., supra note 255; NorwicH UNIv., NORWICH STUDENT RULES
AND REGULATIONS 12-13 (2008), available at http://www.norwich.eduabaut/policy/
StudetRulesRegs pdf [hereinafier STUDENT RULESAND REGULATIONS] (stating that cadets under
go a‘“strict oriertaton andtraining period,” andduringthattime period,they“are not allowedto
spe& outdoos unles addressd” by a superor).
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studens to foregothe ability to spek freely andto accord great defer-
enceto ther superors 8 Students are on notice of theregimental naure
of theinsttution andits accompanyng lack of freedom prior to enroll-
ment**

Given the explicit restrictions on behavior and expressionmilitary
acadenies and ideological universities demand of thar studeats, stu-
dents reasonabk expectations would be that they would have a more
limited right to free speech at sud an insitution. Therefore, courts
shouldinterpret the institution’s policiesin that light, prioritizing the
schod' sideobgy or military purposewhenreconciing conflicting poli-
cies.

VI. CONCLUSION

Mosttop-rated private universities issuecontradi¢ory written policies
thatboth restrict and promisefree speech. As private universiiesshould
have a right to assodate according to the valuesthey choose forcing
themto repectcommunty membess’ freedom of speeh does not pro-
vide the optimal soluion to this widespeadproblem. Applying a con-
tractual framework, includingthe university’s written policies as part of
the contrad, in contrast, reeds the universities’ right of private asse
ciation as well as students, faculty, anddonors’reasondle expedations
of what the university provides.

Thelong-ganding pumposeof theliberal artsandresearchuniversities
is redized through free speech on campus, and students, faaulty, and
donos reanably expect it to prevail. While the First Amendmnent
relves the conflict betweena public university’s policies that promise
free speech and those policies tha restict free speeb, it does not
relve the same conflict tha occurs at a private university. Therdore,
courts must hold private libera arts and reserch universities to ther
official promises of free spesch. Ideobgicd universties, in contrast,
offer an in loco parentis mord educaton and thus students’default
expecatonwould betha they mustforegosomemeasureof freedomof

258. STUDENT RULESAND REGULATIONS, supranote257,at 12—-13.

259. Seg, eg., id. at 11-12 (prohibiting studentsfrom, amongotherthings,using “profanity
or vulgar language,” engadgng in “lewd and or lasciviaus behavior; showing “disrespector
exhibiting alack of respetor couteousregard towardsstudens or official duty staff/facultyment
bers” or “glamorizing the useof alcolol”).
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speed to abide by the dictates of the university’s ideology. In either
case however, courts shoutl consder the parties’reasonablexpeda-
tionsin the contractlaw framework to reconcileconflicting policiesand
repreentatonsandto hdp afford relief to studentsfaculty, anddonos
who find tha a university has breachedits explicit promisesof free
speed.



